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of income of principal place of busi- 
ness as well as branches. . . 35 

Non-resident, basis of asst. of. 

. . 119 

Ultra-Vires, Sec Non-re.sident, 

U8. 

Arbitrary Asst., Basis of 


Business 

Asst., Book debts, 208; Fi at rate 
Asst.; Mistake, 316; Supplementary 
Asst., 517. 

Association of individuals — Toddy shop 
licenses in individual names — Agree- 
ment to work the shops and share 
profits jointly — If illegal association 
— Asst, on combined profits, legality 
of. .. 472 

Bad debts — ^Debts written off — Onus of 
proof . . 236 

Balance Sheet — Consolidated balance 
sheet for Head office and foreign 
branches — Assessment of foreign pro- 
fits. . , 243 

Blank — Depreciation in holdings of 
Govt. Securities — Claim for deduc- 
tion . . 184 

See Foreign profits, 243. 

Bar of Suit— See Suit, 118 ; 462. 

Basa Kharach — See Deduction, 2. 

Basis of assessment — Assessee not in- 
formed of. See Reference to High 
Court, 432. 

Hearsay evidence, acting cn — 

Income-tax Officer to act judicially. 

.. 376 

Rejection of assessee ’s account 

keeping . . 180 

Bidagri — See Deduction, 2. 

Book adjustment — See Evidence, 343. 
Book debts — Asst, on book debts as 
actually received — Actual receipt in 
cash in subsequent year — Liability to 
be assessed in year of receipt-Doublc 
assessment .. 2U8 

Burden of proof — Claim for allowance 
under Sec. 10 — Onus on assessee, 146 

Losses claimed by assessee— 

Disallowance by I. T. 0. — Onus of 
proof. . . 355 

Remittance of foreign profits — 

If from earlier years. See Presump- 
tion, 359. 

Wrong application of. See 

Reference to High Court, 435. See 
Bad debts, 236; Estimate \sst., 73. 
Business — Discontinuance of . . HO 

meaning of . . 338 

J .int family busuioss, when 

constituted • • 66 



genekal index. 


m 


Business connection 


Service of notice on 

agent • • 474 

Lease of mills — Lessors if car- 
rying on business . . 251 

— Profits of, if “income derived 

from property ” . 171 

“The business”, meaning of. 

.. 605 

•See Foreign business, 345; 


Deduction 

Collieries — If “premises’ 
See Cess, 57, 87. 


87 


Money lending business, 195 ; Part- 
nership, 482 & 502. 

Business connection — meaning of. 110 
Qapital — ^Interest on borrowed, See 

Deduction, 505. 

Capital borrowed for the business, — 
Meaning of. . . 505 

Casual and Non-recurring Nature — 
Nimaksayar, income from — ^Asscssa- 
bility. . S81 

Cotton merchant realising 

another’s cotton — ^Receipts from a 
single adventure in business-Kxemp- 
tion from Asst. . . 3 

Cess — Bihar and Orissa Mining Settle- 
ment Act, Sec. 23 and Jharia Water 
Supply Act. Sec 45 — Cesses there- 
under, . . 67 

• Road and Public Works Cess 

under Cess Acts paid by colliery— if 
“local rate”. 

Chanty — Atbae Malak Badar or Mehdi- 
bag community— Property of the 

Society, if held in trust wholly or in 
part ,. 443 

• ^Foreign remittances— P a r t 

transferred to charity account and 
spent in British India— No proof of 
creation of trust before remittance— 
If trust funds . . 438 

■ — Money set apart for Paxasala 

—Investment in rice mill— Income 
devoted to up-keep of Patosala— In. 
come, if derived from property under 
trust. _ 171 

Salaries, income from— crea- 

“ respect- thereof— 
Trust, if created. . oSfi 

^etty Finn— See Interest, 61. ’ 

OtvU Oourtg-. Jurisdiction, Ses Stir, 

Mutual Benefit Sooett, 


Commission Agent — Assessee entrusted 
with goods as commission agent for 
sale in Europe — Sale proceeds trans- 
ferred to British India — ^Disputes 
about ownership of proceeds — com- 
promise at Kabul allotting commis- 
sion to assessee — Asst, of commission 
under Sec. 4-(l). , ^6 

Commissioner— Powers of, under Sec. 

33— Limits of. . . 372 

Company — Club run by — If mutual 

trading society. . . 521 

Payment of share of excess 

profits by — If deductable in compu- 
tation of company’s profits 609 

Trichiuopoly Tennore Hindu 

Permanent Fund- — Assessability of. 
See Mutual Benefit Society, 3S6. 

* ^See ONE MAN COMPANY, 255 • 

Succession, 227 and 490. * 

CompromUe-SuiM paid under-men 

received-— .^st. m year of receipt. 623 
Sale of goods in Europe by 
Coirmussion A g e n t^Compromise 

about commission in Kabul— Where 
received. ^ ^ 3 ^ 

Conversion— Si'c Succession, 

deceased- 

Validity of ,298 

-ffsessee dying before" pay. 
ment of tax-Bectiacation on basis of 
actual ^come, appUcation for, by 
deceased’s brothers 

Dediictlon--Basa-Kbarach and Bidagri. 

2 

— - — Claims for, under Sec. 10— If 

disjunctive or cumulative. .. 294 

•Embezzlement by employee. 

borrowed Capital— 
iTf used as capital for 

— Wr®f f proMs 

but. not S 

\r j ^P^fessibn-tax under Sc" 111 
City Municipal Act 

Howrah S’ *are of- 

Apeement with District board- 
Moiety of excess profits over intwest 


Iv 


GENERAL INDEX. 


Demand 

oil capital paid to Board. . . 509 

Profits, share of, payable to 

employees of business — If deductable 
in computation of business profits. 

482 

• Suretyship loss — As s e s s t e 

standing as surety for another firm. 

12 

— See Cess, Provident Fund, 

243 ; Securities, 184 and 281. 

Demand — Meaning of (Act VII of 
1918). .. 436 

Demand Notice — See Notice, 82. 

Depreciation — See Securities, 184. 

Depreciation Allowance — Company in- 
corporated for milling rice — Lease of 
mill to another Co. — Lessors to bear 
loss b}" wear and tear — 251 

Dibnigarh District Club — See jMutual 
Bknkfit Society, 521. 

Discontinuance — Meaning of . . 338 

Jr^ee SUCCESSION, 110. 

Dividend — See Refund, 48. 

Division in Status — See Hindu Jolnt 
Ka.mily, 381. 

Double Assessment — See Book Dbdts, 

20H. 

Double Income-tax Relief — n i t e d 
Kingdom double income-tax relief: — 
l*eriod of limitation therefor — “Tax 
was received” in Sec. 50, meaning of. 

.. 466 

Escaped Assessment — Meaning of. 104. 

Re-asst. proceedings, initia^ion 

of — Expiry of period limited under 
Sec. 34 — Powers of Commissioner. 

. 372 

Employees — Share of profits of. See 
Deduction, 482. 

Estimate Assessment — Accounts pro- 
duced by asscssee — Non-issue o f 
notice under Sec, 23-(2) — ^Ijcgality 
and proper procedure. . . 188 

Production of accounts before 

I. T. 0. — Succeeding Officer calling 
for them ‘again — No express notice 
under Sec. 22- (4)— Asst, under See. 
23-(4) — Jurisdiction to issue nctiee 
after return. . 458 

— ^Assessce found to trade in 

diamonds in previous year— Mere 
dt nial of trade — Asst, on basis cf 
steiiee of trade capital not ac- 


Flat Rate Assessment 

counted for. . . 73 

Foreign business — Business in 

British India and Kashmir— Notice to 
produce Kashmir accounts — Powers 
of I. T. 0. . . 345 

Return not giving prescribed 

details— Asst, under Sec. 23-(4). 477 

Return not properly filled — 

Notice to produce accounts— Asst, 
under Sec. 23-(4). 324 

Reopening of, under S' C. 34, 

See Re.assessment, 173. 

Excess Profits Duty — Original assess- 
ment to — Revised reduced assessment 
— If a ‘demand’ within Section 26 
(Act VII of 1918). .. 436 

Exemption — See Agricultural Income, 
Charity, Casual and NON-REUi'RRr^o 
nature, Hindu joint family, 92. 
Evidence-:r,Bntries in accounts and 

book adjustments — Finding of remit- 
tance based thereon — If legal evi- 
dence . . 348 

Hearsay evidence, acting on— 

Income-tax Officer to act judicially. 

. 176 

Assessment not to be on Iiear- 

say. . . 188 

Income-tax Officer not satis- 
fied with assessee’s evidence — Offi- 
cer’s power to call other evidence 
himself — Not restricted to that pro- 
duced by assessee-Section 37, powers 
under, not taken away by Section 

23-(3). .. 1 

See Notice, 20. 

Finding — Commissioner misdirecting 
himself — Finding, not supported by 
evidence — Rejection by Court. 304 

Soundness of, is a question of 

law. . . 435 

Firm — Assessment on, after business 
ceased — Legality of. • . 304 

Death of partner in— Claim by 

firm for re-imbursement of tax assess- 
ed on estate of deceased. . . 298 

Lucknow Ice Association, if a 

firm. . . 166 

— —Residence of, test . . 320 

Flat rate — Assessment on flat rate— See 
. .Refeki’nce to High Court, 432. 

Flat Rate Assessment — See Reference 
TO High Court, 226. 
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V 


iPoreign Bnsiness 

Foreign Business — Notice to produce 
accounts of — Powers of Income-tax 
Officer, . . 345 

Transfer of funds from Pan- 

goon to Penang — Individual business 
in Rangoon and partnership business 
in Penang — Interest entries in Ran- 
goon — Assessability. . S65 

Foreign Profitsr— Bank with foreign 
branches — Consolidated balance 
sheet for Head Office and branches — 
Foreign branch profits, claim of 
exemption for . . 243 

Presumption as to remittance 

from earlier or later profits. . . 359 

See Remittance, 139 and 348. 

Fond — See Mutual Benefit Society, 
357 and 386. 

Good Faith — Presumption in favour of 
assessee. . , 435 

Hearsay Evidence — See Evidence, 188. 
High Court — See Reference to High 
Court, 

Hindu Joint Family — Business caci'ied 
through agent — Service of notice on 
agent— Validity of .. 474 

—Exemption in respect of joint 

familj^ income, extent of . . 92 

— ^Family business allotted to one 

member on partition — Claim for as- 
sessment under Section 25-(3). See 
Reference to High Court, 420. 

; — Members carrying on ancestral 

business — Separate appropriation of 
profits in defined shares — Individual 
dealings and capital accounts — If 
constitute a joint family business. 80 
Pour brothers constitutinar a 


Hindu family — Individual sworn dec- 
larations by the brothers of a division 
in status — Divided status not accept- 

Income-tax authorrios — 
Division in status, if and when cff'^ct- 

. . 381 

■See Succession, 338. 


House Property— See Vacancy Au.o\v- 

ANCE, 104. 

Howrah Amta light Railway Co.— See 
Dfj>uction, 509. 

Income-tax Act— Section 10, Deduc- 
tions under — ^If disjunctive or eiiiou- 
lative ^ 294 

Sec. 23-(2), a iflaudatory. 20 


Loan 

Section 37, powers under, not 

taken away by Section 23-(3). . . 1 

Income-tax Officer — Powers of — Entiy 
into assessee ’s premises — Legality of 

.. 197 

Power to call other evidence, 

limits of, See Evidence, 1. 

Interest — Accrued interest, assessment 
on . 236 

Chetty firms — Charging of in- 
terest between Head Office and 
Branches — Assessability . . 61 

•Entry of interest in profit and 


loss account — If conclusive, irrespec- 
tive of actual receipt . . 69 

-Entry of interest in accounts- 


Mercantile system of accountancy, 
Sec Account keeping, 365. 

— I ^Mortgage, interest dus but not 

paid — If deductable . 328 

-Sums borrowed in British 


India used as capital outside — Inte- 
rest, if deductable. . . 505 

-See Property, 328 ; Securities, 


281. 

Jalkar — Income from. .. 221 

See Permanent Settlement, 

221, 453. 

Judicial Proceedings— Proceedings be- 
fore Income-tax Officer, if. .. 428 

Jurisdiction— Civil Courts. See Suit. 
462. ' 

• Powers of the Income-tax Offi- 

per— Entry into assessee ’s premises, 
if lawful— Forcible ejectment, riot an 
offence— Indian Penal Code, Sec. 99, 

.. 197 

Principal place of business ur.d 

branches— Jurisdiction to assess. 35 

Local rates— See Cess, 87. 

Lahore High Court— See Mandamus, 
430; Reference to High Coi ri. 164. 

Letters Patent (Lahore)»Appoa] unde r 
Cl. 10. 3Q1 

License— Association taking toddv 

shop licenses for joint worki ig and 
sharing of profits— If illegal associa- . 
tion. _ 4Y2 

Loan — One man company— Lvoino 
taken by assessee as loan— Liras, if 
withdrawal of income — ^Enquiry into. 

.* 255 


VI 
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Loss 

Loss — Business conducted with capital 
contributed by another — No liability 
for loss — Partnership if constituted. 

.. 502 

See Burden of Roof, 355. 

Mandamus — Lahore High Court-*tJaris- 
diction to issue mandamus. . . 430 

Mehdibag Community — See Ciiatiitt, 
443. 

Mistake — Income assessed in the hands 
of wrong person — Subsequent assess- 
ment on real recipient — Expiry of 
one year after year of assessment — 
Legality of assessment. . . 316 

Rectification of mistakes in 

assessment, Collector — L i m i x s of 
Jurisdiction. . . 25 

Rectification of mistake, appli- 
cation for — Limitation, if runs from 
original demand under Sec. 29 (Act 
VII of 1918), or order of revised as- 
sessment. . '. 436 

Money-lending business^Loans on usu- 
fructuary mortgage with simulta- 
neous lease back — Income therefrom, 
if profits of business. . . 153, 495 

Foreign, See Deduction, 505. 

Mortg^e — Interest due under but not 
paid — If deductable. . . 328 

Motor Car — See Obsolescence Aliow- 
ANCE, 107. 

Mutual Benefit Society — Dibrugarh 
District Club, Ltd. — Company run- 
ning a club — Club consisting of 
shareholders and non-shareholders — 
Shares owned by non-members of the 
club — Club profits distributed as 
dividend to shareholders — Company, 
if a mutual trading society — Profits 
of Company, assessability of. . . 521 

- — — — 'Mutual Life Assurance Com- 
panies — Method of assessment — Man- 
galore Roman Catholic Provident 
Fund. . . 357 

Trichinopoly Tennore Hindu 

Permanent Fund-Registration under 

, the Companies Act — Capital paitly 
in permanent paid up shares and 
partly in term shares — Loans to 
shareholders and non-shareholders 
and deposits received from non-mem- 
bers — Net earnings distributed as, 


Notice 

dividend to shareholders only- Fimd, 
if a Mutual Benefit Society — .Vsscssa- 
bility as a company. . . 386 

Nazar — 'Settlement, succession and par- 

tition. See Agricultur.vl Imc-oke, 
392. 

Nimaksayar — See Casual and no.n-re- 
CURRING Nature, 281. 

Non-Resident — Notice to treat asscssee 
as agent of — If precludes subsequent 
assessment of assessee. . . 346 

Non-resident registered com- 
pany with headquarters in London — 
Business operations in Burma — Ex- 
port of raw and manufactured gt ods 
to United Kingdom — Sale proceeds 
received there — Profits of insurance 
contracts made by Head Office in 
London in respect of consignment 
from Burma — Agency commission 
paid to London office — Profits ass«'8s- 
able in Burma, ascertainment of — 
Money received out of British India 
when to be deemed accruing or arising 
in India — Basis of assessment of non- 
resident. . . 119 

Profits made by a resident in 

Native State — Non-receipt of profits 
in British India — ^Assessment of in- 
come-tax thereon — Profits, M’here 
earned — Assessment of profits not re- 
ceived in British India, xdtra 

.. 118 

North West Frontier Province. 

See Reference to High Colut. 164. 
Notice — Foreign business acoonts, 
notice to produce — Power of Income- 
tax Officer. . . 345 

— Hindu Joint Family carrying 

on business through agent — Service 
of notice under See. 22-(2) on agent 
— If good service — Provisions of Sec. 
63-(2), if mandatory. . . 474 

— - Income-tax Officer not satis- 

fied with assessee ’s return and docu- 
ments — Obligation to issue notice to 
assessee to adduce further evidence — 
If mandatory — Notice, if should spe- 
cify points. . 20 

Limitation for issue of notice 

— Demand notice not issued during 
financial year — ^Assessee, if can be 
assessed later^Reasoh'able time. 62 
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ObsolescenCQ Allowance 


-Notice to produce accounts in 


support of return— Extensions cf 
time therefor— Notice to show cause 
against provisional assessment — As- 
sessee, if entitled to notice under Prcc. 

23-(3). . . 

■Return, submission of — Juris- 


diction to issue notice under Sec. 22- 

(4). • ■ j 

•Submission of return and en- 


quiry thereon— Subsequent notice to 
produce accounts under Sec. 22-v4) — 
Jurisdiction to issue notice— Supple- 
mentary assessment— Fresh notice 
under Sec. 22-(4)— Validity of. 517 
Re-assessment — Notice under 


Sec. 34, if condition precedent. 372 
Re-opening assessment under 


Sec, 34 — Grounds therefor, if to be 

specified. • • 

Scope of, under Sec. 22-(4) — 

Submission of return, effect of. . . 324 
-Un-registered fi r m — Notice 


served on one member of tii'iu — ^If 
proper service on firm. . . 27 

Obsolescence Allowance— Assessoe let- 
ting motor cars for hire — Total des- 
truction of car by accident — Sale as 
scrap iron — Loss on sale, if claimable 
as obsolescence allowance. . . 107 

Obsolete — Meaning of. . . 107 

Offence — Production of false accounts 
before Income-tax Officer —-Prosecu- 
tion. . . 428 

One Man Company — Assessee holding 
shares and securities — Sale to pxivate 
company in return for shares therein 
— No formal transfer — Income from 
shares advanced to assessee as loan — 
Enquiry into real nature of company 
— ^Loans, if withdrawal of income — 
Income assessable as assessee ’s per- 
sonal income. .. 255 

Oudh Chief Court— See Reference to 
High Court, 156. 

Paiali— See Agricui^pural Income, 392. 

Parikud Raj— See Permanent Sfi’tle- 
MENT, 453. 

Partner — Death of partner in a firm — 
Super-tax assessment on estate of 
deceased— Payment by the Arm- 
Validity of the assessment on the 


place of hnsiaess 

estate of the deceased partner- •Claim 
by firm for re-imbursement. . . 298 

Partnership — ^Hindu Joint Family busi- 
ness — Conversion into partnership — 
Basis of assessment. . . 338 

Agreement to work for share 
of profits — No right of control or 
management of business — If consti- 
tutes partnership. . • 482 

Person conducting business 


— - 

with capital contributed by another— 
Remuneration by share of profits — 
No right of control or management 
and no liability for loss — Partner- 
ship, if constituted — Real ownership 
of business. . . 502 

Penal Code. Sec. 196 — See Offence, 
428. 

Penalty — Limits of power to imnose See 
Re\tew, 372. 

Permanent Settlement — Income from 
Jalkars in permanently settled 
estates — Jalkar income included in 
assets of estate — ^Exemption from 
assessment to income-tax — ^Perma- 
nent Settlement Regulation 1 of 3793. 

.. 221 

Parikud Raj— If percinneritiy 

settled estate — Income from Jalkars 
in his estate — If exempt from assess- 
ment to income-tax. . . 453 

Scope and limits of exemption 


from taxation in permanently settled 
estates — If exempt from assessm-int 
to income-tax. . . 393 

Presumption— Good Faith in favour cf 
assessee. . . 435 

Foreign profits earned during 

a period of years— Remittances, if 
presumable from earlier profits. S59 

See Remittance, 139. 


Previous year — Assessee starting busi- 
ness on 18th April 1923— Notice call- 
ing for return for previous year end- 
ing with financial year— Return for 
full 12 months by assessee — Previous 
year, determination by Commissioner 
—Assessment, on basis of return. 167 
Principal place of business— Question 
as to — Non-determination under Sec- 
tion 64-(3) — Assessment by Income- 
tax Officer illegal. . . 304 
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Privy Council 

Pnvy Council — Right of appeal to 
Privy Council — Scope and limits of— 
If confined to eases certified by High 
Court — High Court orders passed 
prior to enactment — If appealable to 
Privy Council — Retrospective opera- 
tion — Civil Procedure Code j V of 
1908) Sees. 109 and 110. . ’ 439 

Ppocedure-Non-production of accounts 

by assessee — Power to compel pro- 
duction — Proper procedure. . . 197 

Profession-tax — See Deduction, 142. 
Profits — Excess profits, agreement for 
payment of moiety of — Claim for 
deduction. . 509 

Not received in British India, 

assessment of — Ultra vires .. 318 

Payment of lump sum as pro- 
fits of seven years — ^Assessabillty in 
year of receipt. . . 523 

Remuneration by share of — If 

constitutes partnership. . . 502 

Share of, payable to employee- 

See Deduction, 482. 

— Where earned. . . 118 

Property — If includes carrying on of 

trade. . 443 

— Interest due under mortgage 

but not paid — If allowable as deduc- 
tion. 328 

Non-existence of source In pre- 
vious year — Validity of assessment. 

. . 328 

— Profits of mill devoted to 

charity — If “income derived from 
property.’* .. 171 

Provident Fund — ^Employees Pr evident 
Fund, Contribution to — Deduction, if 
permissible as business expentiiture. 

.. 243 

Punyaha Nazar — See Agricultural In- 
come, 392. 

Quarries — See Agricultural Income, 
425. 

Question of Law — See Reference ao 
High Court, 

Reassessment — Assessee not producing 
accounts — Assessment on estimated 
income — Concealment of particular 
sources of income — Notice under Sec. 
34 for re-opening assessment — 

Grounds therefor, if to be specified. 

.. 173 


Reference to High Court 

• Income erroneously exempted 

from assessment in previous year — If 
assessable in s’lcceeding year under 
See. 34. . 104 

Notice under Sec. 34, if a con- 
dition precedent. .. 372 

^Initiation of, after period limi- 
ted under Sec. 34. . . 372 

Received — Assessee holding shares in 
companies — Dispute about rate of 
dividend ending in proceedings in 
Court — Compromise by payment of 
lump sum as profits for seven ycnis — 
Sums, paid, if assessable income in 
the year of receipt. . . 623 

Sale of goods in Europe — Com- 
mission, receipt of — See Commission 
Agent, 346. 

Receipt — See Book Debts, 208. 
“Recovered” — Meaning of, in See. 50. 

. . 48, and 466 
Rectification — ^Death of assessee bclore 
payment of tax — ^Application to- lec- 
tification. . , 480 

Rectification of mistake — See Mts'/ake. 
Reference to High Court— Assessment 
under Sec. 23-(4) — ^Appeal questioning 
legality of— Jurisdiction of High 
Court. . . 477 

Appeal to Assistant Commis- 
sioner beyond thirty days — Refusal 
to excuse delay — Exercise of discre- 
tion by Assistant Commissioner, if 
question of law. . 98 

Assessee keeping complicated 

accounts — Profits not ascertainable 
therefrom — Assessment at a fl^t late 
on turnover — Fixing the rate, if a 
question of law. . . 226 

Accounts rejected as not ba- 
lanced — Appeal against Assessment 
dismissed as not maintainable — Com- 
missioner’s refusal to state a case 
thereon. . 94 

Non-production of accounts by 

assessee — If a question of law. 301 
Assessee not showing an al- 
leged income in his return — Assess- 
ment under Sec. 23-(4) — ^Dismissal of 
appeal as not maintainable — If ques- 
tion of law. . . 315 

Failure of assessee to produce 

accounts demanded by Assessing 
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IX 


Reference to High Court 

Officer — Application to Court for 
stating a. case, if Lies. .. 170 

-Assessee called on to produce 


Reference to 


Court 


accounts — ^Failure to produce — Suffi- 
cienej of cause for failure — If a ques- 
tion of law. . . 40 

A^pplication for — Asscssecs se- 


. — — ■ — 

parately assessed — One application 
and one fee for stating a case — if suf- 
ficient — Subsequent allocation to one 
assessee. . . 199 

Application to High Coui't for 


** w — — 

stating a case — All questions to be re- 
ferred to be specified. . . 12 

■Commissioner's finding of con- 


cealment of income by assessee — bur- 
den of proof wrongly applied — 
Soundness of finding, if a question of 
law^Presumption of good faith in 
favour of asseesee. . . 435 

Death of assessee before pay- 




it of tax — Application by deceas- 
ed's brothers for rectification on basis 
of afetizal income for assessment year 
— Commissioner refusing to take 
action, as application not made by 
assessee" — Application under Sec. 
66-(3) for stating a ease — Juri.sdic- 
tion of the High Court. . , 430 

•Enhanced assessment bv Com- 


missioner acting under See. 33— Ap- 
plication by assessee for reference — 
If maintainable. . , 430 

-Assessment enhanced by Com- 


missioner acting under Sec. 33 — A p- 
plication to state a case, if lies. . . 39 

■Plat rate — Contract running 


over a number of years — Accounts 
for assessment year not separable — 
Assessment on a flat-rate of profits — 
Assessee not informed of basis there- 
for — Y alidity of assessment, if a 
question of law for reference. . 432 
■Hindu Joint Family, distup- 


— - — 

tion of — EBusiness carried on by joint 
family allotted to one member on par- 
tition— Claim for assessment under 
See. 25-(3)— Question, if one of law. 

.. 429 


Jurisdiction of High Court — 

Objection when to be taken. . . 304 


'Jurisdiction 
confined to questions of law — 61 


-No application to Cortonis- 

A . . • A a • 


sioner for stating a case — ^Applica- 
tion to Court, if lies — Jurisdiction. 

.. loa 

•Limitation for application to 


VW 

State a case — Jurisdiction to extend 
time therefor. . . 22& 

Expiry of the period of one 

month — Power to extend tim*?. 199 

Application to Commissioner 

after one month from date of order 
complained — Jurisdiction of Commis- 
sioner to make a reference. . . 97 

^Application more than a 

month after order under Sec. 33 — 
Rejection by Commissioner — ^Appli- 
cation to High Court under Sec. 66- 
(3)— If lies. . 140 

-North West Frontier Province 


—Assessment of resident in— Refer- 
ence to Lahore High Court — Cr^mpe- 
tency— High Court, what is— Lonei-al 
Clauses Act (1 of 1897) Sec. 3 . . 164 

Objection to jurisdiction to 

order reference— Objection not per- 
missible after reference. . . 180 

— — -Oudh Chief Court— If a High 

Court for Reference under Sec. fiC 

Oudh Courts Act, Secs. 3 and 8— 
General Clauses Act (United Pro- 
vinces) Sec. 4- (21). , 156 
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[ 105 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Bctore Mr. JValsh, K. C.. Acting Chief Justice, and Mr. Justice Doled. 

[28th July 1924-] 

I., the matter of Messrs. Lachhman Das Narain Das of Cawnpore . . . Assessee. 

^Not restricted to that prodiutd by assesset-^ec. 37. under, not tanen 7 

^Vh«re an Income-tax OflScer not satisfied with the assessee’s return issued a notice 
Sec. xj (2) to produce evidence in support thereof and after weighing all the evidence, direct 

and indirect, assessed Wm under Sec. 23 (3)* t r •»- 

HAd, that the Income-tax Officer was not confined to hear evidence only of 
produced by the assessee and that his powers under Sec. 37 to call for and hear evidence were 

not taken away when acting under Sec. 23 (3)* 

Per Walsh Acy» C. J . — Tlhe ‘other evidence’ which the Income-tax Officer may require on 
specified points under Sec. 23 (3) is evidence which he may require from the as«.ssee and of 
which he may give him notice, specifying the points and requiring its production. 

Case [Miscellaneous Case No. 245 of 1924] submitted by the Consmissioner 

of Income-tax, United Provinces, as per his letter No. 731 of 1924, dated i8th 

July, 1924. 

JUDGMENT. 


WALSH Acg. C. J. — We accept the statement of the Income-tax Officer as 
being really the statement of the case on which our opinioh is invited. He 
telb us that he was not satisfied within the meaning of sub-section (i) section 23 
ivith the assessee’s return, and that he therefore issued a notice to them under sub- 
section (2) and fixed the date for the hearing^ fully appreciating that it was a judicial 
proceeding in which he could summon independent evidence if he wanted it, or obtain 
ii'.formation for himself from such materials as the assessee chose to produce on tbe 
appointed day. The assessee and their representatives attended with their books 
and the Income-tax Officer told them that the wastage which they were claiming to 
deduct from their gross returns was more than it ought to be, and more than it was 
in their other mill, or in previous years in this mill. It is obvious that if a person 
has once already been assessed in respect of the profits' of a particular business, and the 
profits suddenly show a decrease resulting from the same bulk of material, something 
has happened to create a diminution of the profits ; in that respect the onus is upon 
the assessee not p a matter of law, but as a matter of practice and common sense. 
If a man is receiving so much a year rental from house property,' and he returns a 
smaller amount and explains the failing off by the fact that three houses have been 
burnt down and therefore could not be let to any tenant, the Income-tax Officer would 
naturally require him to satisfy him of that fact. The Income-tax Officer ffierefme 
rightly called upon the assessee for an explanation of this unusual wastage. He 
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summoned nobody as a witness and examined nobody, cither secretly or openly, who 
was not tendered on behalf of the assessce, and no suggestion that he had done so 
was put to him when he appeared before us. The assessees’ first answer when asked 
for their explanation was that in this mill the material was of inferior quality. The 
Income-tax Officer refused to accept this, giving as his reason that he knew from the 
evidence of their books that they bought in bulk material of the same quality for both 
mills, and on that (to quote his exact words) “ they kept quiet, ” which, as a question 
of fact, justifies the inference that they were not prepared to dispute the statement 
which he had made. He thereupon assessed them, disallowing what one ’may call 
the excess or abnormal or unusual wastage which their return for that year had put 
forward. An appeal was brought and they objected before the appellate court that 
they had no proper opportunity of proving the percentage of wastage which they 
claimed. That was rather an exaggerated way of stating what had happened in the 
Court below ; but the Assistant Commissioner of Income-tax, regarding the assessee 
as entitled to ordinary justice and the full hearing, which every litigant has a right 
to, sent the case back to the Income-tax Officer' to give the assessee the further 
opportunity which they desired. What precise opportunity they had been deprived 
oi does not appear, but in fact a re-hearing took place before the Income-tax Officer. 

On that occasion they produced oral evidence including an expert on whom 

they greatly relied, and generally directed their evidence, as they were entitled to 
do, to showing that in this mill wastage was high and the percentage claimed was 
lustified. The Income-tax Officer, knowing that in jtheir other mill they kept a 
daily stock book by which the wastage could be roughly checked, although owing to 
the moderation of their claim on that mill he had never to check it from this stock 
book, asked orally, without issuing any notice, for their daily stock book. Here 
again he threw the onus on to them, and they accepted it, by agreeing that they did 
keep daily records (which the majority of manufacturers enter in stock books) but 
that these had been kept on sheets and destroyed, and all that could be then produced 
was a book, or books, which contained a general total at the end of the year, or of 
some other period. In the view of the Income-tax Officer, both at the first hearing 
and at the second hearing; after he had been directed by his superior officer to give 
the assessee a further and better opportunity, they had failed to explain what was thc^ 
cause of this excessive and abnormal waste. He is the sole judge of fact subject to 
appeal. Whether he is right or wrong has nothing to do with us. His duty was 
to take into account the claim, the nature of the evidence by which the assessee sought 
to establish that claim, which he evidently thought, as he was entitled to do, extremely 

shadowy, and also to take into account the failure of the expert and other 

witnesses to explain this abnormality without self-contradiction, and thinking possibly 

that if an expert like cannot explain a phenomenon nobody can, and that 

if an expert breaks down it makes things worse than if he had never been called at 
all, agd that this phenomenon was a new phenomenon in this particular year in this 
particulai mill, and that it did not exist in the other mill of the assessee ; weighing 
all these various facts in the scale, he came to the conclusion that the fair thing to do 
was to assess them at the figure which he ultimately decided. He did not in fact 
require them by any notice in writing to produce further evidence on specified points 
and he did not in fact regard them as being in default so as to enable him to work 
sub-section (4), and he assessed them, after weighing all the evidence direct and 
indirect, under section 23 (3). The above statement of facts though importing, as 
it necessarily must, the adverse view which the Income-tax Officer took of the 
asspssee’s returns and his conduct and his evidence, sets out accurately and impartially 
the precise position when the case reached ultimately the Income-tax Commissioner. 
The result of such statement is to show that when the case reached the Income-tax 
Commissioner there was no objection in law which the assessee could legitimately 
raise, either by way of omission or commission on the part of the Income-tax Officer, 
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in the proceedings taken by him tor ascertaining in fact the fair assessment for which 
the assessee was liable. I therefore note, as I began, that there is no question of law 
arising in this case. The application must be dismissed and the assessment 
must stand, and the assessee must pay the costs of these proceedings. 

» ♦ ♦ • • * 

For my own part I have no doubt, and I am confirmed by my examination of the other 
provisions of the Act, that the other evidence which the Income-tax Officer may require 
on specified points, under sub-section 3 of section 23, is evidence which he may require 
from the assessee and of which he may give him notice, specifying the points and 
requiring its production. It seems to me that this interpretation enables the machinery 
to work smoothly and naturally, and any other interpretation works difficulty. There 
is no doubt that the enquiry contemplated by section 23 is an enquiry such as that 
which the appellate court under section 31 may direct the Income-tax Officer to hold, 
or may himself make during the hearing of the appeal. It is deemed to be a judicial 
proceeding, and the Income-tax Officer has the same power as a court under the Civil 
Procedure Code when trying a suit to enforce the attendance of any person and to com- 
pel him to give evidence on oath, to compel the production of witnesses and of docu- 
ments, and to examine witnesses on commission. So that he has all the powers of 
a Judge in a suit, so far as concern witnesses and documents. This gives him ample 
facihti« for securing information and guidance from rivals in the trade of the 
assessee, or experts, or past employees, or managers, acquainted either wth the parti- 
cular husmess of the ass^ee, or the class of business in the neighbourhood— and no 
further provision is required in any other part of the Act to vest that power in hito 
Section 37 IS comprehensive and adequate. If sub-section 3 of section 23 gave power 
to the Income-tax Officer to- summon further evidence himself it would be tLtoloeous 
It would be merely repeating, in inconvincing and inadequate form, what is expressly 
provided by section 37- In my view the matter is simple and clear. \^n the 
daj IS appointed, and the notice requiring the assessee to atrenH anA ‘j 

and so forth at the enquiry has been compIiedTo^h up To hat 

no default under sub-sertinn 14 i ^ pomt, mere has been 

by failing to atird or f Ig to P otce“^:rdr„cr th“en undo 

Officer may, and indeed has no option W tl dri^ I ? undoubtedly the Income-tax 

m this imperfect world especially with busi’nL difficultTo u„d''erS°"f 

who has not been specially trained occasions m..sf • underst^d for any one 

duced before a tribunal falls short of m'vinp- arise when the evidence pro- 

satisfaction. In this cast for «amof the »» pfRcer full and complete 

abnormal. I admit it. f he fa" ^Aat our.^ch “"® ' is 

great trouble this year, and partly on that given 

and our profits much diminished! -■ The thW^ cou'rs' 1*'“ excessive 

would be to say " I was not aware of that andtf " Income-tax Officer 

shall he prepared to accept your claim of wastage b^t beW I T T ^ 

mqu.ry, fix a fresh date, and in order to pre™^7mi,tat ‘h' 

die ass^ee to produce other evidence on Vsptffied^o-^'^'"" *7 “ "«i“ 

which had appeared in the machinery, on su!h ad^ournell T't" ’ ^ 

out during the argument, sub-section (2) does ^ not rnnfi '" ^ brother pointed 
to one notice, and such further notice if viVen “nfine the Income-tax Officer 
^cticn The evidence, if pmdu^ed" ;!^^^ ‘>“ome a notice undeVm^ 

Income-tax Officer has required on spe^Tfie’d as the 

then assess under sub-section it a having obtained if 

Ssr Jr 

subjection (4), just as he is if the assess*ap / -f j Officer is thrown back nn Z 
first instance, and this view, which seems to me to wtk! r/have^XelJ 
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easily and to do justice to all parties, derives confirmation from the fact that an order 
under sub section (4) of section 23 is unappealable ; in other words, an assessee who 
is so obstinate, or fraudulent, that he will not assist the Income-tax Officer by removing 
tliese difficulties and tendering further evidence on specified points, is not only penalised 
at possibly a figure higher than the true figure, but is also deprived of the right of 
appeal, which is given to those who- try their best even though the tribunal does not 
^ept their views. However, these observations do not really arise, inasmuch as 
m our view no question of law on the facts stated is open for us to decide. 

* * ♦ • * • 

DALAL J. — In my opinion no question of law arises in this case, and we are 
not required to pronounce any decision under section 66. The Income-tax Officer 
made an assessment under section 23 (3) of the Income-tax Act. Both the applicant 
and the Income-tax Commissioner have submitted statements to this court. They 
appear to be labouring under the mistake of reading this clause of section 23 dissociated 
with the rest of the Act. The applicant desires us to hold that the Income-tax Officer 
could hear evidence only of witnesses produced by him, while the Income-tax Com- 
missioner expresses alarm in case this Court held that by the word ‘require* in this 
clause is meant require from the assessee. * The Commissioner enquires how a fair 
^e^ment is to be made if the Income-tax Officer is confined to hear evidence produced 

• other evidence. This clause however is to be read 

with the rest of the Act, and it does not take away the power of the Income-tax Officer 
m call and hear evidence under the powers he has under section 37 of the Act. 
Ihe only difference between clause (3) and clause (4) is that in cases falling under 
dause (3) he is to arrive at an assessment to the best of his judgment on the evidence 
^fore him, while under clause (4) he is to decide in the absence of evidence. We 
ha\e examined ^e Income-tax Officer and read his judgment and the judgment of 
the Income-tax Commissioner. Both officers have arrived at a finding on proper and 
legal evidence, and it cannot be said that those findings arc based on mere conjectures 

without any evidence to support them. Under the circumstances there is no question 
ot law before the Court. 

I agree with the order proposed by his Lordship. 


[ 106 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice Boss and Mr, Justice Kulwant Sahay. 

[5th and 13th January 1925.] 

Jagimath Therani . . . Assessee*. 

V. 

Commissioner of Income-tax, Bihar and Orissa . . . Referring Officer.. 

iMconu-tax det (XI 0/1922) Secs. 10, 30, 31 and i^~~Appeal against assessment to 
Amsiant Lommtsstoner — Jurtsdseriton to assess ns^ sources of ittic<me — Boarding and conveyance 
allove-ances of servants and sums embezzled by employee— If deductible. 

On an appeal against an assessment under Sec. 31 of tHe Income-tax Act, the Assistant 
Commissioner of Income-tax has no power to enhance the assessment by assessing new 
sources of income, outside the subject-matter of the assessment appealed against and properly 
asaessable by the Income-tax Officer having jurisdiction over the same. 

^ A sura of money embezzled by the gomashta of the assessee in the ordinary course of 
butineu is not a loss in the nature of capital expenditure but one incidental to the conduct 
of the business, and as such can be deducted in the computation of the assessee’s taxable income. 

Expenditure incurred by an assessee in respect of boarding(*axo-*Atfra^A)and conveyance 
(^da^) allowances to his employees with a view to retain their services for the benefit of 
the business and to increase their efficiency can be deducted in the computation. of assessable 
looome, as incurred solely for the purpose of earning profits or gains. 


* (* 9 * 5 ) I- E. R. 4 Pat. 385; 6 P. L. T. 166; A. I. R. (19*5) 408; 86 Ind. Cas. 777 
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Case [Miscellaneous Judicial Case Nos. 64 and 66 of 1924] referred for the 
decision of the High Court by the Commissioner of Income-tax, Bihar and Orissa. 

CASE. 

19th May, 1924. !. The question for determination by the High Court 

is whether an A^istant Commissioner of Income-tax, when hearing an appeal under 
rections 30 and 31 of the Indian Income-tax Act, can assess a, source of income which 
was not assessed at all by the Income-tax Officer. 

2. The facts are as follows : The assessee, Babu Jagarnath Thirani, filed 
a return under section 22 of the Act showing his income in the district of Purnea only. 
The Income-tax Officer assessed him on the income in that district and after completing 
that assessment began to take steps to assess also the assessee’s income in Jalpaiguri 
and Calcutta of which he was previously unaware. Meanwhile the assessee filed 
an appeal and the Assistant Commissioner in his order assessed the appellant on his 
total income in Calcutta, Purnea ^nd Jalpaiguri districts. 


3. The assessee contends that the \yord “enhance” in section 31 covers only 
the increasing of the original assessment and not the inclusion of other sources of 
income not assessed at all in the order appealed against. 


4. In my opinion, the wording of section 31 is sufficiently wide to cover the 
order of the Assistant Commissioner. Though it is not stated in so many words, 
that the appellate authority has all the powers of assessment conferred on an Income- 
tax Officer, this is clearly the intention of the section, the words “ confirm, reduce, 
enhance ^d annul ” naturally meaning any possible order that could be passed in 
modificati^ of the original assessment order. It would be altogether anomalous if the 
Assistant Commissioner had power to enhance an assessment on one source of income 
and yet had no power to include any income which had not'been assessed previously. 

thof ’• include some income which had escaped and the fact 

that the income which escaped occurred in a different district iS immaterial. 

foIlovwS the reasons stated in the 


ORDER. 

DAWSON MILLER C. J. AND FOSTER T T'k* • i* • . 

include the three points which we are now asked to oTd« the'c 

tax to deal with. The first is'whpfh^r s* Commissioner of Income- 

petitioner’s gomfihtti in the ordinary course of ^ «°^*>ezzled by the 

assessable income. There is apparentlt 
contended for by the applicant, but it sLn. 

lharaci, to the petWoner^s Ttoff 'i"cata,ttathLd“ alto r*''' 

mcome euher as expenditure incurred as sklar^ 1“ ?h deducted from the assessable 
for some other reason and, thirdly, whether 7sum nf R '^*^*’^**^ earning profits or 
for good service under the name of bidagri is also a fit *'* servants 

sufticent cause has been shown why we shnnM 5 deduction. I think 

to state the case on these three poiL. ^ ^"“fe-tax Commissioner 

The application will be granted as prayed in the petition. 
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SUPPLEMENTAL CASE. 

1 he High Court has called for a reference to itself on three points. The 
first is whether a sum of Rs. 25*000 embezzled by the gomashta of the assessee can be 
deducted from the assessable income. The assessee apparently contends that this was 
a loss in the ordinary course of business, and is, therefore, deductable. The exact 
circumstances in which the embezzlement took place have not been proved, but it 
appears that the gomashta was taking some money to pay to a creditor of the assessee 
and embezzled it. He was prosecuted criminally and acquitted, and his defence was 
that he was robbed of the money. 

In n>y opinion it was not a permissible business expense whether it was lost 
by robbery or by embezzlement. The only provision under which it can possibly 
be made to come is clause (ijt) (2) of section 10 “ any expenditure (not being in the 
nature of capital expenditure) incurred solely for the purpose of making profits and 
gains. " In the first place, there is a difference between a loss through accident or 
negligepce and between expenditure deliberately incurred, and when the law speaks 
of an expenditure incurred for a definite purpose oi earning profits it cannot be held 
to have intended to include also what may ^ called accidental losses. If the sum 
of Rs. 25,000 had been deposited in a bank which stopped payment, its nature as a 
capital loss would be clear and the fact that it was lost either by embezzlement or by 
robbery does not alter the fact that this was a loss of a capital nature and therefoi'e 
not allowable. 

The second and third points are whether expenditure called basa-kharach and 
bulagri are admissible allowances. No evidence has been offered as to the exact 
nature 01 these expenses but it appears that basa-kharach is the boarding expenses of 
servants and bidagri the payment to a servant for his expenses incurred in going to 
his home from his place of employment and back again. Such payments appear to 
me to be in the nature of voluntary gifts or allowances to the servants in addition to 
their salaries. There is no evidence that such payments are regarded by custom as 
part of the salaries and, in the absence of such evidence, these payments can, only be 
treated as voluntary gifts over and above the salary and consequently not deductable. 

K. P. Jayasival, Rat Guru Saran Prasad and Anemd Prasad, for the assessee. 

Lachmi Narayan Singh, for the Cro^vn. 

JUDGMENT. 

ROSS, J. — Babu Jagarnath Therani carried on business at Kishanganj 
in the district of Purnea and had branches in Calcutta and Jalpaiguri. He used to 
make returns of his income in all three places and the income-tax authorities in Calcutta 
and jalpaiguri reported their findings to the Income-tax Officer at Purnea who then 
combined the figures and made an assessment to income-tax. In the year under con- 
sideration, 1922-23, the Income-tax Officer at Purnea made the assessment without 
waiting for the reports from Calcutta and Jalpaiguri. It appears from the order 
of the Assistant Commissioner of Income-tax that after making his assessment he 
noted that assessment would be made on receipt of the reports from the income-tax 
authoritie.c at Calcutta and Jalpaiguri as heretofore. 

The assessee appealed against the assessment to the Assistant Commissioner, 
who, while reducing the assessment on the business at Purnea, enhanced the assessment 
as a whole by including the income derived from the branch businesses in Calcutta 
and Jalpaiguri. Three items were included in arriving at this enhanced sum; viz., 
a sum of Rs. 25,000 which had been embezzled by a gomashta in Calcutta, a cum 
which was excluded from the assessment by the Calcutta authorities, and 
two sums of Rs. 2,939 and Rs. 361 on account of basa-kharach and bidagri respectively 
which had also been been excluded in Calcutta. 
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I 

The Commissioner of Income-tax has stated a case to this Court on four points: 
(i) whether an Assistant Commissioner of Income-tax when hearing an appeal under 
sections 30 and 31 of the Indian Income-tax Act can assess a source of income which 
was not assessed at all by the Income-tax Officer ; (2) whether the sum of Rs. 25,000 
embezzled by the gomashta of the assessee can be deducted from the assessable income ; 
(3) whether the expenditure called bosa-kharach is an admissible allowance ; and 
(4} whether bidagri is an admissible allowance. The case on the last three points 
was stared by the Commissioner under the directions of this Court on the application 
of the assessee. ^ 

I shall deal first with the last three points as they are of minor importance. 
L'luler ihe provisions of section 10 of the Act, tax is payable \fy an assessee under the 
head " Business ” in respect of profits or gains of any business carried on by him ; 
and, in computing such profits or gain allowance is to be made inter alia in respect 
of any expenditure (not being in the nature of capital expenditure) incurred solely for 
the purpose of earning such profits or gains. The practice in England seems to be 
well-settled that sums embezzled are excluded from assessment ; see Sanders^ 
Income-tax and Super-tax, Second Edition, page 191, ‘‘Loss frem 
embezzlement is deductible": Murray and Carter's Guide to Income-Tax 

racticc Ninth Edition, page 263, " A loss by reason of embezzlement by an employee 
Int upon as a loss by stratagem, and not one connected with, or arising 

amount could not be deducted. Such a 
loss, however, IS now for income-tax purposes deemed an expense of the year in which 

7; Income-rL and Super- 

ax Practice, Fifth Edition, page 231, If a loss by embezzlement can be said to be 

necc&.arily incurred m carrying on the trade it is allowable as deduction from profits 

In an ordinary case ,t springs directly from the necessity of deputing certaTn duti« 
to an employee, and should therefore be allowed » Tr, puu„g certain duties 

Basa-kharach is stated by the Commissioner of Income-tax to be th^ hnardi‘n« 

™s'in ordTto r" taiTtUr T'rv'iSs for’^thrbenXof" th T ”*^'**° 

their effictVnrv Tr, ^ ‘ tne benefit of the business and to increase 

earning p^fira'or gains andTla^ncTsL^wT ^Vofaclt 0?^^ 

ca.uen.ls .hat f ‘he assessee 

Jalpaiguri was exercisable by the Income-tax Officer 7 nd'!h Calcutta and 

J udgmeni of the Assistant Commissioner shows Sat the parage quoted from the 
by the Income-tax Officer to himself and that h • 'j”® l“''‘®‘*‘'^tion had been reserved 
appear from the provisions of seTtion 64 that a ^ 

business, the assessment should be made bv the In ° Pt'acpal place of 

the authorities in Calcutta and JalpT^uri Lactii^ T? 

so-called enhancement made by the Assistant Comm^ ° “ argued that the 

grounds Section 34 expre^ly provides i'l'gal on three 

that have escaped assessment by the"^ Income-tax Offi 4°^ sources of income 

express provision of law applicable m tl. ' " ■' "'here there is an 

ought to have been followed; (2) by tht pr^edTre ad“ t"!)'!;' 1 ““’ Procedure 
missioncr m assessing on appeal the hicoL fmm .1, k Assistant Com- 

cutta the assessee has lost the right of appeal on quS “o/tcT^elaMi^t 
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these sources of income; {3) by section 31 the Assistant Commissioner in disposing 
of an appeal may, in the case of an order of assessment, confirm, reduce, enhance or 
annul the assessment. It is contended that “the asse^ment ineans the assessment 
made by the Income-tax Officer which itself under section 23 is ba^d upon a return ; 
but, in the present case, there was no,such assessment so far as the businesses m Jalpai- 
puri and Calcutta were concerned and, consequently, the so<alled CThancement made 
by adding these new sources of income was not an enhancement of the assessment made 

by the Income-tax Officer. 

In reply to these arguments the learned Government Pleader contended that 
the terms of section 31 ( 3 ) (^) are general and give power without qualification to 
enhance the assessmegt. Now this section relating to appeals is enacted for the 
benefit of the subject and also, to the limited extent therein stated, for the benefit of 
the Crown. But the subject-matter of the appeal is the assessment and the scope of the 
appeal must in my opinion be limited by the subjkt-matter. The appellate authority 
has no power to travel beyond the subject-matter of the assessment, and, for all the 
reasons advanced by the appellant, is in my opinion not entitled to assess new source 
of income. To do so would not in reality be enhancing the assessment to the old, 
the subject-matter being different. 

I would therefore answer the points stated by the Commissioner of ^coriie- 
tax in the manner indicated above. The petitioner is entitled to his costs. Hearing 

fee three gold mohurs. 

KULWANT SAHAY, J .:— 1 agree. 

2Sth January. ROSS AND KULWANT SAHAY JJ--The petitioner U 
entitled to the cost of the printing of the paper books and to the refund of the deposit 
which he made before the Commissioner of Income-tax. 


L 107 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir Norman. Macleod, Kt., Chief Justice-, and Mr. Justice Coyajee. 

[i6th January 1925.] 

Commissioner of Income-tax, Bombay • Referring Office 


Sir Purshottamdas Thakordas 


Assesses*. 


Income-tax Aa {XI of 1922) 5«.'4 (3^ {vii)— Exemption from assessment Recetpu of a 
casual and non-recurring stature. 

A remuneration earned by a cotton merchant, who is appointed under a power of attorney 
r..lS.X an„rh.r mrrehan. had purcha«d, i. “rarrlpts ar.nng from 

and is liable to be assessed to income-tax. , , , ..x ^ *1. 

AC ,S: «„ dunog 

ci vi; “n- 1 

Income-tax, Bombay Presidency, under section 66 (2) of the Income-tax Ac , 

The assessee who was- a cotton merchant, in making his return of mcome for 
the purii^ o“sso,ent for the year .923-24. while declar.ng h.s mcome from all 

sources, added' the following note : — 

Bora. L. R. 478: A. I. R. (.W) Bora. 318; 87 lod. Caa. 70«. 
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“Besides this I received during Samvat year 1978. Rs- *»88.750 a* remuneration for 
up the esUte of Umar Sobhani which being an extraordinary source of mcoine is not liable 

Co taxation.” 

The said remuneration was earned under the following circumstances. In 
about the year 1922, the firm of Umar Sobhani in jts endeavour to corner the Mtton 
market, was compelled to make extensive purchases of cotton to keep up prices. How- 
ever in a short time it became known to the creditors of the firm and the market m 
general, that the firm was not in a position to finance the huge purchases made and 
that its failure was imminent and likely to bring about- a crisis in the market if all its 
purchases were thrown on it. The firm and its creditors, therefore, looked for some 
one who would command the confidence of the market, of themselves, .and of all 
concerned in the crisis. The assessee appeared to be the right person to all of them 
and sc was selected for the purpose. He was given a power of attorney by the 
firm and acting under that power, in about nine months’ time, he settled the whole 
affair. The work he performed included the realisation of a huge stock of cotton 
exceeding a hundred thousand bales belonging to the firm which was in the bands of 
various “muccadums” and commission agents' who had made large advances against 
the cotton. The sale proceeds of the cotton amounted to about rupees one crore 
and sixty-three lacs. These were duly realised by the assessee and distributed 
amongst the creditors. For doing the above work, he was paid Rs. 1,88,750. 

The Income-tax Officer did not except the said amount from assessment, and 
subjected it to tax. Thereupon an appeal was lodged before the Assistant Com- 
missioner of Income-tax who held that this item was rightly taxed. Eventually the 
Commissioner, on being moved, referred the following question to the High Court, 
under S. 66 (2) of the Indian IncOme-tax Act, 1922: — 

“Whether the sum of fe. 1,88,750, included in the assessment for the year 1923-24 does 
not fail in the class of income referred to in Sec. 4. sub-secrion (3) (wi) of Indian Income-tax 
Act, 1922, and- is therefore exempt from taxation under the said Act?” 

The Commissioner was of opinion that the amount in question was not exempt 
from assessment to income-tax, for the following reasons : — 

Section 4 (3) {vii) of the Act under which exemption is claimed in this 
case IS as under: — 


4 (3)* This Act shall not apply to the following classes of Income,— 

(v«) Any receipts not being receipts arising, from business or the exercise of a profes- 
sion, vocaUon, or occupation, which are of a casual and non-recurring nature, or are not by 
way of addition to the remuneration of an employee.” 

. Receipts which are to be exempted under this sub-section must be (i) i«- 
wipts not arismg from business or the exercise of a profession, vocation of occupa- 
tion and (2) receipts of a casual and non-recurring nature. Unless all these condi- 
tions are satisfied m exemption cannot be allowed, i. e., receipts arising from a 

n^r non-recurring will be liable and receipts though 

he « hi * profession, vocation or occupation, 

will be liable if they are not of a casual or non-recurring nature. The first oms- 

hom Lt'L“^r the ‘he receipts can be said to have ^ 

sut^n r r- .Ace exhaustivdy. In sect.Tf u) it 

ilre or ^Lrrtole' r “ or any “avl 

Act, the above meaning of the w'd «haust.ve definition in the 

prese n^case, the winding up of the affairs of Mn the 

(*) (1880) 50 L. J. Ch, 43; ' 

11—2 
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tention and labour of the assessee and the occupation was for the purpose of what I 
am tempted to call a very handsome profit. To work for nine months to settle 
huge claims exceeding 163 lakhs of rupees and deal with 1,00,000 bales of cotton 
and receive as a remuneration Rs. 1,88,750, is nothing but, in my humble opinion, 
doing ‘business’ as defined above. The receipts may also be said to have arisen 
from the exercise of an 'occupation'. This latter word is not defined in the Act; 
its ordinary meaning as given in the concise Oxford Dictionary is “what occupies 
one, means of filling one’s time, temporary or regular employment, business, calling, 
pursuit.” The meaning of the word is wider than that of ‘business’ and whatever 
the assessee has done to earn the above sum will satisfy the above meaning of the 
word fully. I have not the least hesitation in saying that the receipts in this case 
are those arising from a business or the exercise of an occupation. This is enough 
to make them liable. However, 1 will just consider here before concluding whe- 
ther sucii receipts can be termed “casual.” The meaning of this word, which is 
also not defined in the Act, as given in the above mentioned dictionary, is as under: 
“Accidental, irregular; undesigned; unmethodical; careless.” The last mean- 
ing, viz., ' careless ’ is not intended to apply to cases of this kind. The other mean- 
ings can apply and there is not the least doubt that the receipts in question are nei- 
ther accidental, nor irregular, nor undesigned, nor unmethodical. The assessee’s 
Solicitors inform me that the remuneration in this case was fixed at one per cent, on 
the sale proceeds of the cotton of the insolvent firm. The receipts arc not acciden- 
tal because they are not the result of any chance or accident but of a regular work 
for nine months. They are not irregular in any way, nor undesigned, nor un- 
methodical. They have been methodically and systematically calculated at a cer- 
tain percentage and designed as remuneration for labour involving the settlement 
of tremendously large complicated claims, and realisations of lakhs and lakhs ot 
rupees in the matter of an attempted corner of the Bombay cotton market. These 
arc regulai, designed, methodical receipts arising not from any chance or accident but 
on account of the devotion by the assessee of his valuable time, energy and labour, to 
extricating the cotton market from what might have developed into a state of hope- 
less confusion which always follows reckless speculation and attempts involving 
vicres of rupees to corner a cotton market. For these reasons, I am forced to con- 
clude that this section 4 (3) (v«) cannot apply to those receipts.” 

The reference was heard. 

Kanga, Advocate-General, with Sir John Bowen. Government Solicitor, for 
the referor. 

Sir Chirnanlal Setalvad, instructed by Captain and Vaidya, for the assessee. 

JUDGMENT. 

MACLEOD, C. J.: — This is a reference under s. 66 (2) of the Indian Income- 
tax Act, XI of 19^2, by the Commissioner of Income-tax, Bombay Presidency, in 
the matter of the assessment of the income of Sir Purshottamdas Thakordas, here- 
after called the assessee. In his return of income for the purposes of assessment for 
the year 1923-24, the assessee, while declaring his income from all sources, had 
made a note as under : — 

“Besides this I received during Samvat year 1978, Its. 1.88,750 as remuneration for winding 
up the estate of Umar Sobhani which being an extraordinary source of income is not liable 
to taxation.” 

The Income-tax Officer, however, did not exempt this item from assessment. 
Tliereupon an appeal was lodged before the Assistant Commissioner of Income-ta.x 
who held that this item was rightly taxed. Thereupon the assessee applied for a 
reference, and the Commissioner of Income-tax has made this reference on the 
question raised with his opinion thereon. 
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It seems strange that in a reference of this kind, the Commissioner has not 
stated what was the profession, vocation or occupation of the assessee. But it has 
been admitted during the course of the argument that the assessee is a cotton 
riicrchant. 

In 1922 there was a crisis in the cotton market owing to endeavours made 
by the firm of Umar Sobhani to corner the market. He had been compelled to 
keep on mabng very extensive purchases of cotton in order to maintain prices, but 
his resources failing it became known to the creditors of the firm, and the market in 
general, that the firm was not in a position to finance further the huge purchases which 
had been made so that its failure had become imminent. As a crisis would neces- 
sarily result if all its purchases were thrown upon the market, the firm and its cre- 
ditors looked out for some one who would command the confidence of themselves 
and of all concerned to hold the cotton already purchased and sell it to the best 
advantage. The assessee consented to be appointed under a power of attorney to 
dispose of all the cotton bales for and on behalf of the firm, to pay what was due to 
the several Muccadams and Banks, and after deducting out of the net sale proceeds 
of the cotton bales all his costs, charges and expenses in respect thereof and his re- 
muneration, to distribute the balance amongst the several persons and firms whose 
names had already been submitted by the firm of Umar Soliani to the assessee. Under 
that i»wer of attorney the assessee sold over 1,00,000 bales which realized about 
Ks. I, b3,TO, 000, and received as his remuneration Rs. 1,88,750. It will be noted 
that m his return of income when claiming exemption for this sum, the assessee re- 

^ extraordinary source of income. He does not refer to it as being in- 
come not arising from business or the exercise of his profession, vocation or oamDa- 

^ and non-recurring nature. However, we may it 

that the question now before us is whether the rer^^intc i‘n 1! ^ . 

u„d.r s^ion 4 ( 3 ) («.) of the Act, wMch tys ^ r” nrSeW^eX^ 
arising from business or the exercise of a profession vocation nr nr^ 

husioe.. ^0. 

frem a busing which is carried on continuously can be assessed BuTffi 

includes any trade, commerce or manufacture or follows.— Busmess* 

nature of trade, commerce or manufactnrp anA ^ adventure or conq,em in the 

the receipts should arise from a business continuousty“4arrier on T 

to make them liable to assessment. Even if they arL frnm • 

business they would be liable to be taxed. ^ ^ ® adventure in 

.h.. .1 . .W"” “V" t— 

would be considered as arising from trade or commerce '"m"/ cotton 

receipts from an extraordinary transaction connect wfth^in^' argument that 
one in this case, which would not be likely to o^ur Zl 1 
placed in the same category as receiots a’ many years, can be 

profession or vocation or" <:^cupat?on of the a-^ 

casual and non-recurring nature, cannot be acceded. ^ constdered of a 

'V a- 

Sc^bani to realise the cotton which hThad purchased ^ ^mar 

arising from business, and, therefore, liable^o t^tiin ^ '““S'dered as receipts 
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^ere is no need consequently to consider the argument of the Commis- 
sioner wim regard to the meaning of the word “business” or the word “casual,” or 
the English authorities which have been cited before us. 

The answer to the reference will be that in our opinion the receipts in 
question are not entitled to be exempted from taxation. 

The assessee to pay the costs on the Original Side scale. 


[ 108 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Broadway and Mr. Justice Zafar AH. 

[20th January, 1925.] 

Ishar Das Dharam Chand, In the matter of ... Assessee.* 

Income-Uix Act {XI of 1922) Secs. 10 and 66 (2) and {i)— Assessee standing surety 
jot another firm — Loss incurred, if deductible — Application to High Court for stating a case 
— All questions to be referred to be stated. 

Loss incurred by an assessee by standing as surety to another firm unconnected with 
his business cannnot be deducted in the computation of his taxable profits, such loss not being 
one incurred in connection with the assessee’s business. 

The application to the Court under Sec. 66 (3) of the Income-tax Act should specify 
the question or questions of law which the applicant considera ought to have been referred 
to the High Court by the Commissioner. ^Vhere out of a number of points taken before 
the Commissioner, one question alone was raised in the application to the Court under 
Sec. 66 (3), objection cannot be taken by the assessee if the Commissioner confined his refer- 
ence only to the point raised in the application before the Court. 

Case [Miscellaneous Civil Case No. 655 of 1924] referred under section 66 
(3) the Income-tax Act (XI of 1922), by M; L. Darling, Esq., Commissioner of 
Income-tax, Punjab and North-West Frontier Province, with his letter No. 505-J. 
M., dated 21st August, 1924, for orders of the High Court. 

R. B. Badri Das for the assessee. 

Dalip Singh for the crown.* 

JUDGMENT. 

BROADWAY, J. : — A joint Hindu family carrying on business under the 
style of Ishar Das Dharam Chand in Amritsar and elsewhere was assessed to in- 
come-tax by the Income-tax Officer on the 25th March, 1923. It was found, after 
what appears to have been a very full enquiry, that the income of this business liable 
10 taxation amounted to over a lakh. The assessee then undertook to pay tax on a 
round sum of one lakh. This offer was accepted by the Income-tax Officer and 
the assessment was made accordingly. The firm then petitioned the Assistant Com- 
missioner of Income-tax. The Assistant Commissioner, after going thoroughly 
;>ito the points raised, upheld the assessment of the Income-tax Officer. There- 
upon Messrs. Ishar Das Dharam Chand moved the Income-tax Commissioner under 
section 66 (2) of the Income-tax Act and raised the following points: — 

(1) That the rejection of the statement of accounts submitted by the 
petitioner is opposed to law. 

(2) That the assessing authorities were not justified in applying a flat 
rate of 5 per cent to determine the assessable income. 


*A I R (1926) Lah. 168; 92 Ind. Cas. 249 (2). 
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(3) That the refusal to allow a loss of Rs. 25,000 incurred in Bombay 
as a business deduction was illegal. 

(4) That the petitioners being members of an undivided family were en- 
titled to a reduction of Rs. 75, 000 for purposes of super-tax. 

It was asked that these questions of law be referred to the High Court. 
The Income-tax Commissioner allowed the prayer as to the reduction of Rs. 75,000, 
for purposes of super-tax, but declined to refer the case to this Court on the ground 
that no questions of law were involved. 

The petitioners then came up to this Court under S. 66 (3) *0! the In- 
come-tax Act and asked this Court to take the action provided lor by that sub-scc- 
tioii in connection with the deduction of Rs. 25,000 referred to in the third ground 
mentioned above. This Court not being satisfied with the conectness of the Com- 
missioner’s decision required him to state the case and to refer it. The Income-tax Com- 
missioner thereupon stated the case. He pointed out that the direction of this 
Court did not confine the statement of the case to the only point raised before the 
Court and, therefore, he stated the case relating to the three poipts. Nos. i, 2 and 
j, raised before him. Before us the case has been argued on behalf of the petition- 
ers by Mr. Badri Das, while the learned Government-Advocate has addressed us on 
behalf of the Commissioner. 

Mr. Badri Das has addressed us on two points only. He has urged : 
( i ) that the application of a flat rate was without any material on record and 
was, therefore, erroneous and illegal; and ( 2 ) that a sum of Rs. 25,CXX) should have 
been deducted from the total income and treated as a loss. The second point is 
the point which was taken in the petition to this Court. 


It appears that the petitioners have got a branch of their business at Bom- 
bay. There they stood surety for another firm. That firm became insolvent with 
the result that the petitioners had to pay the sum of Rs. 25,000. It has been held 
by the Income-tax Officer that the loan for which the petitioners stood surety had 
nothing whatever to do with the petitioners’ business. The petitioners stood surety 
in order to do friends of theirs a kindness. It is unfortunate that they have been 
called upon to pay up for their friends but inasmuch as this standing of surety was 
not in the course of the petitioners’ business, it cannot be said that the loss was in- 
curred in connection with the petitioners’ business. The refusal to allow this 
amount to be deducted from the total income was, therefore, perfectly correct. 


As to the first point, the learned Government Advocate urged* firstly 
that inasmuch as the only point raised before this Court by the petitioners was 
that relating to the deduction of Rs. 25,000, the statement of the case in so far as 

1 u unnecessary. In the alternative he contended 

mat ‘he *<^1011 ra that point was one of fact and that the application of a flat rate 
w« justified. pe language of section 66 (3) is wide and it is not easy to sav 
pepr It was the intention of the legislature that this Court should confae itself 
to Ae points raised before it, or, whether the raising of one point in the application 
toAe Court would necessitate the statement of all the points raised before the 

Passed in the application to this Court. Under sec 

.h Commissioner “requiring him to refer to 

the High Court any question of law arising out of such order and the Cnm™' • 

^all, within one month of the receipt of such appllation dVaw up a 

the case and refer it with his own opinion thereon to the High Court ’’ H thf 

Commissioner refuses to do this on the ground that no question of Uw arises he 

lessee may under section 66 (3) apply to the High Court and the 

■t IS not satisfied of the correctness of the Commissioner’s decision, may re^dre ib! 



14 


INCOME TAX CASES 


Commissioner to state the case and to refer it, and on receipt of any such requisition, 
the Commissioner shall state and refer the case accordingly. 

It seems to me that the application under section 66 (2) to the Commis- 
sioner should state the questions of law which the petitioner desires to be referred 
to the High Court and I am also inclined to the view that the application under 
section 66 (3) should also specify the question or questions of law which the appli- 
cant considers ought to have been referred to the High Court by the Commissioner. 
In the present case, three points were taken before the Commissioner in the applica- 
tion under section 66 (2). One question alone was raised in the application to 
this Court under section 66 (3), and it seems to me that had the Commissioner con- 
fined his reference to the point raised before this Court objection could not have 
been taken to his action. As he has, however, stated the case on the other question 
I think it necessary to dispose of it. 

In this connection an examination of the proceedings shows that the en- 
quiry was not a cursory or a summary one. The Income-tax Officer called for the 
accounts and after an examination of them, as well as of an auditor’s report based 
on them, came to the conclusion that they were not reliable. This undoubtedly is 
a pure question of fact. The Income-tax Officer then after a consideration of the 
dealings accepted the turnover as shown by the petitioners and came to the conclu- 
sion that a flat rate of 5 per cent, was a reasonable amount to fix. His finding that 
a profit had been made is also a question of fact, and the assessment based on a 5 per 
cent, flat rate cannot be regarded as unreasonable. Further, in the present case 
it will be seen that the petitioners themselves offered to pay on one lac, and I would, 
therefore, hold that the conclusions arrived at by the Income-tax Officers are correct, 
and would dismiss this application with costs. 


[ 109 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt.. Chief Justice and Mr. Justice Krishnan. 

[22rid January, 1925.] 

Commissioner of Income-tax, Madras • . . Referring Officer. 

V. 

Chengalvaraya Chetty and Munisami Chetty . . . Assessees*. 

Income-tax Act (XI of 1922) Sec. lo— Profits of a trade— Mercantile system of accounts 
—Closing stork of a year valued at market price — Opemng stock of next year valued at cost 
price — Market price less than cost price — If proper method of caicuiation. 

The assessee, a dealer in piece-goods, submitted his income-tax return for a cert^n 
year showing a loss during that year by valuing his closing stock on hand at the market price 
OR that date whidh was considerably belorw the cost price and on that basis got exemption 
from tax for that year. For the succeeding year the assessee valued the opening stock at 
the original cost price and not at the lower market value entered In the previous year's return 
and again claimed exemption by returning a loss during this year also. 

Held* that the assessee having elected in the previous year to value his stock at the 
market price for the purpose of showing his trade loss during that year was not entitled in 
the succeeding year to revert to the original cost price as representing the value of the opening 
balance of the remaining stock on hand, but must value ihem at the lower market value fixed 
by him as ruling at the end of the previous year. If the assessee made a profit on the above 
basis of lower market value,' such profit is assessable to inqoi.ie-tax, even though the transac- 
tions of the two years taken together ended in a net loss to the assessee. 

Case [Referred Case No. 16 of 1924] stated' under section 66 {3) of the 
Income-tax Act, XI of 1922, by D. N. Strathie Esq., Commissioner of Income-tax, 

*(1925) I. L. R. 48 Mad. 836 ; 49 M. L. J. 425; A. I. R. (1925.) Mad. 1242; 
91 Ind. Cas. 137. 
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Madras, in his Icttei^ No. 1414. dated 15th October, 1924* in pursuance of the 
order of the High Court, dated 15th August 1924, and reported in i I T C 390- 

CASE. 

1. As required by the High Court’s order quoted above I have the honour 
to submit under section 66 (3) of the Indian Income-tax Act for the decision of 
the Hon’blc the Judges of the High Court the following statement of the case 
relating to the assessment of the petitioners, Messrs. Chengalvaraya Chetty and 
Munisanii Chetti, for the year 1923-24, together with my opinion on the question 
of law which has been framed by the High Court. 

“ Whether where a man has been carrying on one business which is a losing 
concern and he had not sought to set off loss against any other business he carries 
on which ended in a profit and no such advantage has been obtained, the mere fact 
that for the purpose of showing that he has made no profit for the year he gave 
the market value at the close of that year should be deemed conclusive against 
him even though he got no advantage by the form in which he has submitted his 
income-tax return and whether he should be deemed to have made a large profit, 
while as a matter of fact he has incurred a large loss. ’* 

2. T he facts of the case are as follows : — 

The petitioners, as is admitted in the affidavit, keep their accounts in accord- 
ance with the mercantile system of accountancy. Under that system the result 
of a year’s trading is ascertained by preparing a trading account in the following 
form : 


Dr. Cr. 

Opening stock Sales 

Purchases Closing stock 

riiis account is balanced by adding a sum to represent profit or loss according as 
the total on the credit or debit side may be the greater. The net profit or loss 
is then ascertained by preparing a profit and loss statement in which the working 
expenses are bro\ight to account. -For the assessment of the year 1922-23 the 
petitioners filed a combined trading account and profit and loss statement for the 
12 months ending 12-4-22. A copy of this document is appended (Ex. A)*. The 

in it as 12,570 pieces valued 
at Ks. 13-8-0 per piece. The closing stock was shown as 7,573 pieces valued at 
Kj. 6 a piece and the result of the year’s trading was shown as a loss of Rs. 1,03,007. 
rhis statement was accepted by the Income-tax Department and the assessees were 

h™ '922-23. It pertinent to remark 

h-re that the petitioners have never proved the correctness of their valuation of 

riLrs'seliVre'’''' .“h •’“"‘ik'-'chiefs wKich the peti- 

toners sell are not bought by them as such but are woven by the petitioners and the 

‘.“.S St;;;- i?, S-.tr.'':: ts rs'r € 
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.W.4 ss "jj.rss„2 rs s “j- 

value of the closing stock should be identical with the fiinirc o' ^ * year, as the 
account of the fallowing year as 

- Accountant, by kr. K VSe' 
•Omitted in this report. ' — 
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■j ^ there is no interregnum in the career of a going concern, it must be 
cojiipjdered that the stock has been purchased at the same price as that at which 
the same concern took credit for it at the close of business the previous evening up 
to which time the preceding account is prepared. The value therefore to be in- 
serted^ the first item on the debit side of the trading account is the exact figure 
at which the stock-in-trade was valued the evening before.” In accordance with 
this principle the petitioner should have valued the opening stock of the account 
^922-23 (7,573 pieces) at Rs. 6 per piece. Instead of this, for the assessment 
of the year 1923-24, they presented a profit and Toss statement a copy of which is 
appended (Ex. B)* in which they valued this stock at Rs. 13-8-0 a piece, i. e at 
the value which the goods were said to have hbrne at the beginning of thc-account 
ycai 1921-22. The Income-tax Officer in making the assessment correctly re- 
valued the opening stock of the year 1922-23 in accordance with the figure given 
by the petitioners themselves, with reference to the same 7,573 pieces, in their profit 
and loss statement for 1921-22. The result of this necessary alteration was that 
tne petitioners trading account for 1922-23 showed a profit of Rs. 43,740. The 
petitioners appealed to the Assistant Commissioner, Central Range, under section 30 

of the Income-tax Act. The appeal was dismissed for the reasons given in the 
order appended (Ex. C)*. 


4. Against the order of the Assistant Commissioner the petitioners put in 
a petinon to the (>mmiasioner requesting him to “place their papers before the 
^iigh Court of Judicature and obtain their decision under section 66 of the Act XI 
of 1922 . As the Commissioner could not find that any question of law arose 
in the case, he asked the petitioners in his letter dated 28-4-24 to state the points 
of law which they required him to refer to the High Court. No reply having 
been received, the Commissioner passed orders on 21-5-24 dismissing the application 
on the ground that no question of law arose out of the assessment. A copy of 
the Commipioner s order is herewith enclosed (Ex. D)*. Against this they made 

an application to the High Court under section 66 (3) on which I have Been 
ordered to state a case. 


5. The subject of this reference as defined by the learned Judge involves 
at least two questions requiring separate answers. It will be convenient to deal first 
with the second of these, viz. “Whether he should be deemed to have made a large 
profit, while as a matter of fact he has incurred a large loss.” It need hardly be 
said that the answer to this question, as it stands, must be in the negative. In asses- 
sing a person to income-tax the Income-tax Officer has to determine, in accordance 
with the method of accounting regularly employed by the assessee (section 13) the 
amount of the profit or loss of the previous year ; and if he finds that the result of 
the previous year’s transactions was a loss, there is no provision of law which could 
enable him to deem that the assessee had made a profit. I submit, however, that 
in this case the Income-tax Officer found, from the evidence furnished by the 
accounts themselves, that in the year of account 1922-23 the petitioners had made a 
profit ; and in making the assessment he correctly computed the amount of the profit 
in accordance with the provisions of section 13. The Income-tax Officer’s finding 
is a finding of fact based on the accounts and there arc no materials before the Court 
♦^0 justify the reversal of that finding. 

6. The other question framed by His Lordship may be expanded as 
follows : — If an assessee in a particular year incurs a loss in one business and derives 
profit in another and the profit exceeds the amount of the loss, he is assessed on the 
difference between these two amounts. In such a case he may be considered as 
having received exemption from tax on a portion of his profits equivalent to the 


*Omitted in this report. 
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amount of his loss; because the amount of loss has been set off against the amount 
of profit. If, however, he has incurred a loss, and there are no profits from any 
other source in that year against which the loss can be set off, this exemption cannot 
take place. The learned Judge's suggestion is that since the petitioner had no profits 
from any other business in the year 1921-22 and since accordingly he did not derive 
any benefit by way of exemption of the kind above specified from any part of his 
loss of that year, he should in fairness be allowed to derive such benefit by carrying 
forward part of the loss into the year 1922-23 and setting it off against the profit 
of that year. This suggestion, whether right or wrong in the abstract, cannot 
be reconciled with the principles underlying the Indian Income-tax Act, XI of 1922. 

7. It is a distinctive feature of income-tax law as it stands at present in 
British India that the profit or loss of each “previous year” has to be determined 
without reference to the profit or loss of any other year. This is 
not so under the English law, which allows the tax of a year to be based on the 
average income of the three preceding years. Under the English system if a 
trader were to make in three successive years a profit of Rs. 2,000, a loss of Rs. 10,000 
and again a profit of Rs. 5,000, he would not be liable to tax in the fourth year be- 
cause the average of the three preceding years would be a minus figure. But under 
the Indian system, given the same conditions, he would be liable 
in the fourth year to tax on an income of Rs. 5,000 representing the profit of 
the previous year. What the petitioner is in effect claiming in this case is that 
pari of the loss which he sustained in the year of account 1921-22 should Be carried 
forward to the account year 1922-23 and set off against the profits of that year. 
Thte, while it would be permissible under the English law, is contrary to the funda- 
mental principle on which the Indian income-tax is based, viz., the principle of 
assessment in each year on the income of the previous year. 

8. My opinion therefore on this case is that the petitioners made a profit 
in 1922-23 on which they were correctly assessed in 1923-24 and that they cannot 
in law be permitted to set off against that profit any part of the loss sustained in 

1921-22. 

M. Paianjali Sastri, for Crown. 

A. Suryanarayana for the assessees. 

JUDGMENT. 


TROTTER, C. J.: — ^This is a case in which my learned bro- 
ther, Kumarasw^i Sastri, J., directed the Commissioner of Income-tax to state 
a case for the opipion of the High Court, under section 66 of the Income-tax Act. 


learned Judge did something further which the section does not provide 
for ; he framed the question which he supposed to arise from the facts as set out in 
tae ^mmissioner’s report. With great respect to the learned Judge, I do not 
k' u question he framed was the real question raised in the case, and I 

tn»nk that the question as he has framed it is so beset with assumptions and begged 
quMtions that it would be impossible to decide fairly what the real point in this case 
IS by any answer that could be given to the highly; involved question he formulated. 

The facts here are very simple. The assessees are a firm of piece-goods 
merchants in this city and they keep their books and render their accounts to tEe 
income-tax authorities in what is known generally as the mercantile system of 

obviously a very rough and ready method ; but it is the one that 
- ^ 7® adopted and the one that the income-tax authorities arc prepared to 

of ‘he itenis set out) as giving 
sufficiently, for practical purposes, an accurate figure on which they can ass^ inOTmi? 
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tax. The method is this ; you set out on the debit side your opening stock and 
add to that the purchase of stock made during the year, you then set on the contra 
side of the account the sales during the year and then you add to that the value of 
the stock on hand at the close of the year. Then, of course, you add to the debit 
side the establishment charges and the interest, if any, paid to creditors and so forth 
during the year. I should add that the accepted rule is that the assessee in credit- 
ing the closing stock figure is to take cither the cost price or the market value which 
ever be the less — a provision obviously intended to be in favour of the trader and 
enables him more evenly to distribute his loss. 

Now for the year April 1921-22 an account was rendered on that footing and 
it showed a trading loss during the year of one lakh and accordingly these people were 
not assessed to income-tax at all. The loss arose in this way; they started their 
year with 12,570 pieces w’hich were valued at what no doubt was taken to be the 
cost price, viz., Rs. 13-8-0 a piece, and at the end of the year there was left on their 
hands a balance of 7.573 pieces, and in accordance with the then market rate, those 
pieces were valued down to Rs. 6 a piece. The result was a trading loss of just 
over a lakh and 1 ought to remark, because it has a bearing on what I am going to 
say later, that if those goods had been put down at Rs. 13-8-0 a piece, their cost 
price, there still would have been a trading loss of some Rs. 45,000; so that the 
assessees really stood to gain nothing if the figure of Rs. 6 was an undervaluation. 
Now comes the next year. In that year they start off their debit side to stock on 
the 13th of April, 1922, 7,573 pieces at Rs. 13-8-0 a piece by which means they 
work out a loss of Rs. 15,000 and odd. The contention of the income-tax autho- 
rities is that the stock on the opening of the account must be put at the same value 
as it was put as stock left on hand on the^other side of the previous year’s account. 
That seems so obvious that one must scrutinise carefully what- is said against it. 

The question framed by the learned Judge ends up with the statement 

“ w’hether he should be deemed to have made a large profit, while, as a matter of 

fact, he has incurred a large lote.” That begs so many questions that I really 

hardly know how to deal with it. The question is not whether a man has made 

a loss from the beginning to the end of his dealings with certain goods, but whether 
he has made a loss or a profit during the current year’s trading, having regard to 
how he started and how he ended up. Of course, if you had to take it, that he 
could go on year in and year out w riting off all this loss against the cost price, no 
matter how old the pieces left on hand, you might reach almost any result. What 
he does is this. He writes down at the end of the year his goods at the value at 
which they stand in the market, as he had to adopt the system of accounts in vogue. 
That gives him in certain cases a benefit — there is always a provision, which i? 
intended for his benefit, that his losses in other branches can be set off. 1 he 
principle, if it can be called a principle, contended for by the assessee would enable 
him, having cut his loss in one year, to go on claiming to deduct the same loss year 
in and year out and I cadnot illustrate ihe absurdity of that better than by the 
hypothetical case that I put in the course of the argument. Supposing in the 
year 1921-22 the assessee had underwritten his loss with a firm of underwriters — 
1 believe there are underwriters who will guarantee trading losses — and at the end 
of the year he goes to his underwriters and says : — I bought at Rs. 13-8-0 a piece : 
this stock was worth Rs. 13-8-0 a piece at the beginning of the year ; it is now 
worth Rs. 6 ; Rs. 7-8-0 is my loss ; please pay me Rs. 7-8-0 ; I do not know 
what defence the underwriters would have to that claim. Suppose that he goes 
again next year to the underwriters with the same purpose of having his trading 
Io<^ underwritten, what are the underwriters going to say if he says that the value 
of the same stock is Rs. 13-8-0 a piece ? The underwriters would say : We paid 
you yesterday a partial loss on the footing that these goods had deteriorated to 
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Rs. 6 a piece, now you again value them at Rs. 13-8-0 ; of course, the first observa- 
tion is that no underwriter would accept such valuation. If through accident or 
misapprehension as to the identity of the goods, he got a second policy, and sued 
upon it, the defence of the undenvriters would be “gross overvaluation,” and to 
that defence it seems to me that the assured has no answer. He would be getting 
more than an indemnity. I cannot see that the principle is in the least different 
because you are dealing between the trader and the Government instead of between 
the trader and his underwriters. The question is, what in the proper mercantile 
sense is his loss or profit in the year ? Appeals ad miseri cordiam are beside the 
point. The question is not so much one of law but of business common sense. But 
there is a principle involved which determines the legal position, and I think the 
answer is clear that, as the value of the stock on the 13th of April 1922 was in 
fact and irr truth Rs. 6 a piece, the assessce is not entitled to reduce what are truth- 
fully called his profits by^ putting the fictitious value of Rs. 13-8-0 a piece on the 
stock-in-trade merely because that was the sum he happened to pay for it before 
tnc year of assessment. In my opinion, to allow this to be done would be to let 
the assessee ascertain not his profit or loss, but to debit himself with the same loss 
on the same goods in ioto for perhaps a course of years. That cannot be permitted. 
If these goods had been valued at Rs. 6 and the market had gone down to say 
Rs. 4 he would of course be entitled in this trading year to treat the difference 
between Rs. 6 and Rs. 4, i. e., Rs. 2 as another loss justly debited to thk year. 
But in the event of the price going up above the market rate at the beginning of 
the year which we must take as an accurate valuation, the difference is his profit. 

In our opinion, the answer that we should return to the question is that 
the assessee, having elected in the previous year to value his stock at the market 
price of Rs. 6 a piece for the purpose of showing his trade loss during that year 
IS not entitled in the succeeding account to revert to the purchase price figure as 
reprinting the value of the goods, but is bound by the market price which he 
has fixed and been assessed on in the previous year unless he can show that he made 
a mistake as to the m^ket value. Perhaps the simplest way of putting it is to 

say that the trader ^de a profit in this year, but it was not a profit sufficient to 
vOmpcns^tc him for his loss in other years* 

Each party will bear his own costs in this Court. Costs in the lower Court 

uill be paid by the ^essee to the Government as directed by the learned Judge ; 

\ akil’s fee Rs. 50 (Rs. Fifty). , 

ru ( J.— I agree with what has fallen from my Lord the learned 

ade the was not wrong in' stating what in his opinion was the question 

f law that should be considid in this case, for a reference can be directed only 
on a point of law. It is difficult however to understand what evartlv fK* 1 j 
Judge thought should be decided in this case. C q^estbn stS bv hL t 
in such a form that, taking the hypothesis involved in it, it is impossible tn 
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stock in calculating his loss for the year though he had not sold all the stock. He 
li3S treated the remaining stock in his hand at the end of the year^ 7^573 pieces, as 
being worth only Rs. 6 a piece and on that footing he has estimated his loss. * In 
the next year instead of taking that stock as being worth Rs. 6 at which he valued 
it the day previous to the beginning of the year he valued it at Rs. 13-8-0 again 
and on that footing he has estimated his loss. He contends before us that, in fact, 
he made no profit over the transaction taken as a whole, that is, out of the 
*2,570 pieces he purchased, if the total selling value which he realised is taken into 
consideration, he has really lost money. That may be so. The question is 
whether we ought to take that into consideration and hold that though he had in 
his statement of account for the previous year elected to treat his loss on the whole 
of the 12,000 and odd pieces by the fall in the market price as a loss that occurred 
that year he should be allowed again to say the next year that the real loss occurred 
on the balance stock when that stock was sold that year. I do not think he can 
be allowed to do so. The learned vakil argues that if the loss which his clients 
had incurred on the sale of the goods be split up and only the loss incurred on the 
stock which he sold in the year 1921 had been taken for the purposes of the state- 
ment for that year, he would still have made a loss for that year and the income-tax 
authorities would not have been able to levy any tax on him. That may be so 
but we cannot take it into consideration at all. Having elected to treat his loss 
as having occurred in the year 1921-22, he cannot be allowed to treat it again as a 
loss in the next year also. It will not do to allow him to re-open the previous re- 
turn and newly distribute the loss between the two years. It may be an advantage 
to do so in this case, but it would more often be a disadvantage to the assessee to do 
so. Having been allowed to treat his loss as one on the stock in hand the previous 
year, he cannot be allowed again to treat it as a loss on the sales in respect of the 
same stock the next year. That is the only point that really arises in this case. I 
entirely agree with the learned Chief Justice in the answer that he has proposed to 
give to the income-tax authorities that we consider that they were right in treating 
the second year’s statement as erroneous in putting Rs. 13-8-0 as the initial value 
of the stock he had on hand and that he was only entitled to put Rs. 6 as the value 
ol that stock. This is not a case really of the assessees having made no profit for 
the second year, for that entirely depends upon how the calculation is made. If he 
starts the second year with stock worth Rs. 6, the value he has put on it at the end 
of the previous year and if he sell it at Rs. 8-8-0 as he seems to have done, there is 
manifestly a profit. 


[ 110 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Mr. Justice Greaves and Mr. Justice Mukerji. 

[26th January, 1925.] 

Nirmal Kumar Singh Nowlaksha . - • Assessee* 

V. 

The Secretary of State for India in Council. 

luoDmf-tax Act {Xi of 1922) Secs. 22 and 23 {2)— Income-tax Officer not satisfied with 
^ssesree's return and docm^nts—Obligationi to issue notice to assessee to adduce further 
evidence — // mandatory cf\ directory — Notife, if should sfeafy ffints. 

If the Income-tax Officer is not satisfied with the return submitted under Sec. 22 of 
the Income-tax Act, he is bound under Sec. 23 (2) to serve uppn the person making the return 
a notice requiring him on a day to be specified to produ ce evidence to support the return. 

•(1925) 29 C. W. N. 591; A. I. R. (1925) Cal. 890; 88 Ind. Cas. 404. 
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■Per Greavet y.-HSuch notice may be waived. ^ 

Per Mvkerji 7 .— -The provisions of Sec. 2$ (2;) are mandatory. Sections 22 and 23 
read together appear to be intended to give to the assessee two opportunities of supporting 
the return he has submitted. 

Per Greaves J . — Section 23 (2) does npt impose upon the Income-tax Officer any obliga- 
tion to specify directly the points upon which evidence is to be given. It is a sufficient com- 
pliance with <he provisions of the sectipn if he gives notice to attend or notice to produce 
evidence in general terms. 

Per Mukerji J . — The notice under Sec. 23 {2) should, if possiblje, specify the points 
upon which the assessee has to produce evidence. 

This was a reference [Reference No. 10 of 1924] made by the Commissioner 
of Income-tax*, Bengal, under section 66 (3) of the Income-tax Act (XI of 1922) 
stating certain questions of law to the High Court for opinion. 

'I'he respondent, Nirmal Kumar Singh .Nowlaksha, who resided at Azim- 
gunge, Murshidabad, carried on business in various commodities in six di^^ent 
places in Bengal and Behar. In pursuance of a notice issued by the Income-tax 
Officer of Murshidabad, he filed his return of income for 1922-23, produced his 
accounts in support thereof, and furnished an abstract statement of profit and loss 
foi reference, if necessary. For the purpose of computing the profits of the busi- 
ness, the Income-tax Officer accepted the total amounts of receipts under dififerent 
heads shown in the statement, but in dealing with the expenditure incurred for 
earning the profits, he, in disregard of the original accounts, as also of the statement 
compiled therefrom, is alleged to have adopted an arbitrary method and allowed 
deduction by mere guess, thereby totally rejecting the debit side of the accounts. As 
a result of such calculations, the Income-tax Officer assessed the respondent with an 

income of Rs. 1,02,236 and fixed the amount of income-tax and super-tax payable by 
the respondent at Rs. 12,919. 

Against this assessment the respondent preferred an appeal to the Assistant 

Commi^ioner, Avho, however, dismissed the appeal. Thereupon, the respondent 

asked the Commissioner of Income-tax. Bengal, to submit certain questions arising 

out of the case for the opinion of the High Court under section 66 (2) of the Act 

but the Commissioner refused to submit such a case for reference, holding that no 
question of law arose. ® ” 


^ a from the High Court which wai 

‘ “/'’J ° . ‘>y respondent chaUenged 

“Pon the proceeding! 

adopted in the case, and directed the Commissioner to refer the two followinc 
questions for the opinion of the High Court : ( , ) I, it legal to mak an arbS 
assessment in cases when a return was duly submitted, without giving a notice ir 

the Act for producing evidence; and (2) had the Income 
tax Officer jurisdiction to make an assessment in the way it was done without ^ 

s:,ritr.sr;, 

substantial compliance with the law. ^ conduct and there had been i 
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Bobus Tarak Chandra Chakravarty and Profulla Chandra Chakravarty for 
the assessee submitted that the provisions of section 23 (2) were mandatory, and 
the Income-tax Officer was bound to serve a notice requiring the assessee to produce 
evidence on “specified points” to be stated by that Officer if the latter had reason to 
believe that a return was either incorrect or incomplete. The Income-tax Officer 
had jurisdiction to make an arbitrary assessment under section 23 (4) if the assessee 
either failed to make a return or failed to comply with the terms of any notice either 
for production of evidence generally or on “specified points.” As there w4s no 
such notice given and, consequently, no default on the part of the assessee, the 
assessment was illegal. ’ 


JUDGMENT. 

^ GREAVES, J.: — This is a reference made to us by the Commissioner of 
income-tax in accordance with a previous direction of this Court. The respond- 
ent was called upon by the Income-tax Officer of Murshidabad to forward a return 
under the provisions of section 22 of Act XI of 1922. Considerable delay occurr- 
ed in furnishing the return and extensions of time were granted on several occasions. 
Ultimately on the nth October the return was filed and so far as I have been able 
to ascertain this return which was filed by the gomasthas or servants of the respon- 
dent was examined on the 12th and 13th of October in the presence of the gomas- 
thas. On the 13th of October an assessment w'as made on the respondent. It 
appears that the respondent s return of the profits of his six businesses was accept- 
ed, but that the Income-tax Officer refused to accept the deductions which the res- 
pondent sought to make in respect of the expenses of his business and made a per- 
centage deduction from the profits to represent the legitimate deductions for expendi- 
ture incurred and we are told that this percentage was calculated without any rela- 
tion to the actual facts of the expenditure incurred. An appeal was presented 
against the assessment to the Assistant Commissioner of Income-tax of the Burdwan 
Range and he upheld the assessment and the Commissioner refused to make a refer- 
ence. An application was accordingly made to this Court and the Commissioner 
was directed to make the reference which is now before us. It is now necessary to 
turn to the provisions of the Act. Section 23 of the Income-tax Act provides that 
if the Income-tax Officer has reason to believe that the return made under section 22 
is incorrect or incomplete he shall serve on the person who made the return a notice 
requiring him on a day specified therein either to attend at the office of the Income- 
tax Officer or produce or cause to be produced at the office any evidence on which the 
assessee relies in support of the return. Sub-section (3) provides that on the date 
specified in the notice the Income-tax Officer after hearing such evidence as the 
assessee may produce and any other evidence which he may require on specified 
points shall by an order in writing assess and determine the sum payable on the 
basis of such assessment. Sub-section (4) provides for cases in which there is a 
failure to make a return under section 22 or failure to comply with the notice issued 
under sub-section 4 of section 22. The sub-section further deals with a failure vo 
comply with all the terms of a notice issued under sub-section (2) of section 23. 
There is no doubt that if the Income-tax Officer is not satisfied with the return he 
is bound to serve the notice specified in sub-section (2). In the present case no 
such notice was served. But I think that the notice was waived. The return was 
made in person, as I have already stated, on the nth October and it was examined 
on the I2th and 13th of October in the presence of servants of the assessee. I can 
not conceive that there was not considerable discussion at any rate with regard to 
the items which were disallowed and it must be that arguments were urged and 
reasons adduced by the servants of the assessee as to what items of expenditure should 
have been allowed. Apparently no application was made by the servants of the 
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a&sessee to adduce any further evidence, oral or documentary, with regard to the 
items disallowed and the only conclusion which I can draw is that no other evidence 
was available and that after the interview on the 12th and 13th when the accounts 
were examined all matters were urged by 'ihe servants of the asscssee which could 
have been urged against the disallowance. It has been urged before us that there 
is some obligation on the Income-tax Officer to serve a notice indicating the points 
on which evidence should be produced. I do not find any such indication in sec- 
tion 2j. It is true that under sub section (3) it is open to the Income-tax Officer, 
if he so desires, to require evidence to be produced on specified points but he is not 
bound to specify any point on which evidence is required and in my opinion it is 
a sufficient compliance with the provisions of the section on his part either to give 
notice to attend or notice to produce evidence in general terms and in my view 
the reference to “all the terms of notice” in sub-section (4) means ail the terms of 
the notice directed to specified points if the Income-tax Officer thinks fit to specify 
any special points on which he requires evidence. But, as I 
have already seated, I do not think that the section imposes upon him any obli- 
gation to directly specify the points upon which evidence should be given. In my 
view, in the present case although no notice was served under sub-section (2) of 
section 23 as required by the Act, this was waived and I think that the servants of 
the assessee were fully awafe of all the matters in the return which were questioned 
by the Income-tax Officer and that they should not now be given any further oppor- 
tunity of adducing evidence which they did not ask or desire to adduce either on the 
12 or the 13th of October. But my learned brother takes a different view and as I do 
not think that this is a' question upon which there should be a reference to a third 
Judge and, as I understand, he thinks that the assessee should have a further oppor- 
tunity of adducing evidence with regard to the items which were disallowed, I do 
not think that I should stand in the way. 

The result will be that this judgment and that of my brother Mukerji will 
be forwarded to the Commissioner in accordance with the provisions of section 66 , 

jud^ienT ^ °*^*^*^*^ dispose of the case in conformity with the 

« a reference made by the Commissioner of Income- 

1022 ^'The'r‘’f ( 3 ) of the Income-tax Act, XI of 
rn oS.fc reference has been made in pursuance of an order passed by this Court 
on the 28th August ,924, in Civil Rule No, 478 of 1924. The circuL^em 
under which the order was passed by this Court and the facts out of S 
reference arises have been set out in detail in the judgment just delivered hw 
learned brother and it will not be necessary for J to^l^capitulate them ^ ^ 

case 1"=“ ■" 

the assessee at the time of submitting bw ref a a^essee because 

in support thereof, namely, his accounts ^ evidence 

duced and examined for two davT he L th^ 

states that the assessee di^lt gfve the further 

had any further evidence in support of his return ^ to understand that he 

that although there may have been a terhmV 1 accordingly, is of opinion 

of section 23, *ub-sectlon (2) the iue of a notL"?'““"’''T'' 

cedure followed by the Income-tarOfficL thJilh . ‘^at the pro- 

provisions of the section, was not under the c^r^mT 

are conL'^rthttJ^'Cn^^^ smt^ 
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said, in the letter of reference that the return was duly submitted and that accounts 
were also submitted in support of the return and also that the accounts were exa- 
mined prior to the assessment for two days. The question under these drcumstances, 
is whether after all this, it was necessary to give the asscssce a further opportunity 
under the provisions of section 23, sub-section {2), to adduce any evidence in sup- 
port of the return. The Commissioner seems to suggest the object of issuing a 
notice under sub-section (4) of section 22 is practically the same as that of issuing 
a notice under sub-section (2) of section 23. In this, however, I am unable to 
agree. Reading sections 22 and 23 of the Act, it seems to me clear that the law 
intends that there should be two opportunities given to the asscssee for the purpose 
of supporting the return which he has submitted. Under section 22 of the Act he 
is given an opportunity to submit such accounts or documents as the Income-tax 
Officer iiiay require. When a return is submitted under that section the Income- 
tax Officer may proceed to deal with the matter on the basis of the return and may 
not require the assessee to produce any further material or he may, as required by- 
sub-section (4) of that section call upon him to produce or cause to be produced 
such accounts or documents as the Income-tax Officer may require. Under sec- 
tion 23, sub-section (2), the law gives the assessee a further opportunity of pro- 
ducing any evidence on which" the .assessee may Vely in support of the return. It 
is true that for two days in the presence of the assessee’s Officer the accounts were 
examined by the Income-tax Officer. At the end of those t^v'o days the proceedings, 
in my opinion, came to a stage at which section 23, sub-section ( i ) could be avail- 
ed of if the Income-tax Officer was satisfied that the return made under section 22 
was correct and complete, but not beyond that stage at all. After the examination 
0/ the accounts for two days during which presumably the assessee’s Officer had an 
opportunity of explaining the accounts to the Income-tax Officer, and I may take 
it also of producing such evidence as he could produce in order to show that the re- 
turn was correct and complete, the Income-tax Officer had to determine whether he 
should proceed under the first paragraph of section 23. If )\t. was of opinion that 
the return was correct and complete he could assess the income of the assessee on 
the basis of such return. Evidently, the Income-tax Officer was not of opmion 
that the return was correct or complete and therefore he did not think fit to pro- 
ceed under sub-section ( i ) of section 23. When he came to be of that opinion, he 
should have proceeded under sub-section (2) of that section. The law provides 
that under those circumstances, before proceeding to make an assessment in accord- 
ance with his own judgment under the provisions of sub-section 4 of section 23, he 
should give the assessee an opportunity of producing further evidence. Under 
section 23, sub-section (2) when the Income-tax Officer has reason- to believe that 
the return made under section 22 is incorrect or incomplete, he is bound to serve 
upon the person who made the return a notice requiring him on a day therein speci- 
fied either to attend at the Income-tax Officer’s Office or produce or cause to be 
produced any evidence on which such person may rely in sui^ort of his return. 
Under sub section (3) of that section, if such evidence is produced’, the Income-tax 
Officer after hearing such evidence as may be produced, and such other evidence as 
he may require, on specified points, shall assess the income of the assessee. Under 
sub-section (4) of section 23 if there is a failure to comply with all the terms of 
notice issued under sub-section (2) of section 23 the Income-tax Officer shall make 
the assessment to the best of his judgment. The intention of the law clearly is 
that if the Income-tax Officer makes up his mind not to assess the income on the 
basis of the return upon the ground that the return is not correct or complete 
the assessee is entitled to know the position and to have an opportunity of producing 
evidence in order to support the return. 

A further question arises as to what should be the terms of a notice issued 
under sub-section (2) of section 23. The wording of the sub-section is to the 
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cllect that the notice issued under that sub-section should require the assessee either 
to attend at the Income-tax Officer’s Office or to produce or cause to be produced 
bny evidence on which such person may rely in support of the return. That sub- 
section standing by itself would seem to indicate that a general notice calling upon 
the assessee to appear or to produce evidence or cause it to be produced is sufficient. 
On a perusal of sub-sections (3) and (4) of section 23, however, it seems to me 
that ordinarily the notice that is to be issued under sub-section (2) should contain 
the points upon which the assessee has to produce evidence, if he thinks fit ; for 
under subjection (3) the expression “on specified points” appears to-be governed not 
only by the word ‘required’ but also by the word ‘produced’ appearing in that sub- 
section; and in sub-section (4) dealing with the question of failure to comply with 
the terms of notice issued under section 23, sub-section (2), the legislature speaks 
of failure to comply with “all the terms” of th& notice under that sub-section. More- 
over, it seems to me to be only fair that if an opportunity is to be given to an asses- 
see to produce evidence in order to show that the return submitted by him is correct 
and complete he should be told, if possible, specifically, what the points are upon 
which such evidence is to be produced^ In the present case it is conceded that no 
.lotice at all was served upon the assessee under the provisions of sub-section (2) of 
section 23. I not prepared to hold that because the asscssee’s Officer was pre- 
sent at the office of the Income-tax Officer for two days at an earlier stage, there 
was a proper or substantial compliance with the provisions of the law; and with the 
1 1 trawt deference to the opinion of my learned brother, I am unable to hold that 
1^ failure of the asse^ee to produce any further evidence at that stage, can be con- 
smicd as a waiver on his part to have a notice issued on him under sub-section (2) 
of section 23. The further opportunity, which the law allows the assessee by rea- 
»n of the provisions of sub-section (a) of section 23, he has not fiad in the present 

t^t k!** I ””’ of. 0P“''0n that the non-compliance with the terms of 

that sub-section, which is admitted on all hands, has prejudiced the assessee. 

Apart from all this the provisions of suE-section (2) of section 22 to 

"i^nU) ‘a made under sub-scc- 

^ Assistant Commissioner. Under suA 
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An application for the refund of income-tax already paid cannot be regarded as “in 
the course of any a^ssment under this Act" (viz., Indian Income-tax Act. 1918), and it is 
not open to the applicant to move the Chief Revenue Authority to refer a question of refund 
of aapossment to the High Court under S. 51 of the Act. 

Section 26 of the Income-tax Act 1918, only relates to a mistake in tfTe demand of anv 
assessment, and does not enable the discontented assessee who has paid the amount demanded 
from lurn, to re-open the question of the assessment. sectipn provides for the rectification 
of mistakes caused by the demand not corresponding to the assessment, and does not nrovidc 
f« any appeal to the Commissioner from the /order of the Collector under Sec, 26 either 
rectifying the mistake or refusing to rectify a mistake on an application made by the assessee. 

Proceedings under the Income-tax Act, 1918. 

Appeal [O. C. J. Appeal No, 111 of 1924] from the decision of MulJa J 
J he facts arc sufficiently set forth in the judgment. 

Sir Chimanlal Setalvad. with B. J. Desai, and B. K. Desai for the appellant. 

Kanga, Advocate-General, for the respondent. 


JUDGMENT. 

MACLEOD C. J. — This is an appeal from the order of Mr. Justice Mulla dis- 
charging a rule nisi taken out by the petitioners calling upon the Commissioner of 
Income-tax, Bombay, to appear and show cause why he should not be ordered to le- 
fer the questions set out in Ex. F, and in para 8 of the petition, together with his 
opinion thereon to this Court for its decision. The petitioners are a joint stock 
company incorporated and registered in Bombay on June 16, 1920. They were 
required by the Collector of Income-tax to make a return of their income for assess- 
ment for the year 1921-22. On October 27, 1921, the petitioners lodged accounts 
lor the year ending June $0, 1921. Upon that the Collector issued notices of 
assessment for income-tax and super-tax for the year 1921-22, which were subse- 
quently amended, and the amended notices were issued on January 3, 1922. The 
petitioners paid the income-tax and the super-tax demanded in the notices on Feb- 
ruary 6, T922. In October, 1922, the petitioners alleged that they had discovered 
that the income-tax authorities had made a mistake in levying income-tax and super- 
tax on the basis of the accounts for the t^velve months, ending June 30, 1921. 
Accordingly in November, 1922 they made a representation to the Senior Income- 
tax Officer pointing out the mistake and claiming refund of the income-tax already 
paid. The Senior Income-tax Officer replied by his letter of November 18, 1922, 
that the assessment to income-tax and super-tax levied against the company for 
1922-23 was in order and needed no revision, and if they were dissatisfied they 
might appeal to the Assistant Commissioner of Income-tax, Bombay, against the 
same. 

It will be seen that the Senior Income-tax Officer did not refer to the ass^- 
ment for 1920-21 which was the assessment which the petitioners were complaining 
about in their letters to him. 

^'he petitioners, then- applied to the Commissioner of Income-tax who gave 
his decision on June 19, 1923, as follows: — 

“The petitioners’ attention is drawn to the fact that the assewment against the 
Jubilee Mills, Ltd., objected to in their petition dated March 23. 1923. .was levied in the 
year 1921-22 under proviso to Sec. 19 of the Act, 1918. The notice of asseswnent was 
issued on December 8, 1921. The tax after some minpr modification was paid Y*** 

Company on February 6, 1922. No appeal against the assessment was made as provided for 
by S. 21 (i) (2) of Act, 1918. The undersigned declines to take action under Sec, 5 * 
of Act, 1918.” 

A further representation was made to the Commissioner of Income-tax to 
which he replied on July 24, 1923, declining to accede to the petitioners’ requMt lo 
make a reference to the High Court, On February 8 , 19241 the Commissioncri 
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who had since received a letter from the petitioners of the 6th instant, which is oot 
on the record, replied that it had been decided to make a reference to the High 
C^urt in the matter of the income-tax and super-tax assessment of the Jubilee Mills, 
Limited, for the year ended March 31, 1922 under section 51 of the Indian Income- 
tax Act, VII of 1918, and that the same would be made in due course. 

Mr. Hartley, who was then Commissioner, seems to have gone on leave and 
on April 29, 1924, his successor Mr. Vachha replied to the petitioners’ -letter of 
February 6, that he declined to reconsider the order already passed in the case on 
June 19, 1923, which we have just referred to* 

The petitioners then took out this rule. Mr. Justice MuIIa relying on tb^ 
decision of this Court in In re Pannlai Ganesdas ( i ) , held that the application would 
not come within section 51 of the Act of 1918, as it was not made in the course of 
any assessment under the Act or any proceeding in connection therewith other than 
a proceeding under Chapter VII. We think that that decision is correct. When 
the assessment has been determined by the Collector, he shall serve on the assessee a 
notice of demand in the prescribed form as provided by section 20 of the Act 
the ass^ee objects he may apply by petition to the Commissioner for relief against 
any order of the Qillector in respect of such assessment which petition shall ordi- 
narily be presented within thirty days of the receipt of the notice of demand If 
the petition agamn the a^essment is not presented, then it must be taken that 
the assessment is final and no application can be made under section 51, 

nn^ petitioners then contend that the application to the Collector was made 

under section 26 of the Act, under which the Collector may at any time within one 
year from the date of any demand made upon the asseiee rLt " 

Therefore, in “PP''““on made by the as- 


^ (euai. ic rcierrea to the 

Mons of .the Act, or of some rule thereunder 

The appeal must be dismissed with costs. 

Thakordas and Daru, attorneys for the appellant 

t-overnment Solicitor, attorney for the respondent. - 

t 

«e Je M COURT OF JUDICATURE AT MADRAS 

ry . . I. 5 tn J-ebruary, 1925.! 

Lommissioner of Income-tax, Madras t% ^ , 

v. Referring Officer. 

Thillai Chidambaram Nadar 
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Id the cas« of an unregistered firin, by rirtue of Sec 63 (2) of the Income-tax Act, 
service of notice under Sec. 23 (2) of the Act can be validly effected on any member of the 
firm and is not confined to service only on the member who made the return under Sec. 22(2), 

Case [Referred Case No. 19 of 1924] stated under section 66 (2) of the 
Income-tax Act (XI of 1922.). 


CASE. 

Under section 66 (2) of the Income-tax Act, 1922 (XI of 1922), I have 
the honour to refer for the decision of the Hon’blc the Judges of the High Court 
the following question of law which has arisen in assessing the above parties for 
the year 1924-25. 

"Whether in the case of an unregistered fimr a notice under section 23 (2) 
should be served only on the member of the firm who made the return under sec- 
tion 22 (2) or whether under section 63 (2) of the Indian Income-tax Act XI of 
1922, it can be served upon any member of the firm.” 

2. The essential facts of the case are: — 

The assessecs are an unregistered firm carrying on business in partnership at 
Virudanagar within the jurisdiction of the Income-tax Officer, Ramnad. 

The partners are : — 

(1) P. M. Ayyamperumal Nadar. 

(2) P. A. Ayyamperumal Nadar. 

(3) Thillai Chidambara Nadar. 

For the assessment of 1924-25 the Income-tax Officer, Ramnad, issued to 
the asacasces a notice under section 22 (2) calling on them to make a return of their 
income in the prescribed form. The notice specified the names of the three part- 
ners, but the envelope containing it was addressed to " Messrs. P. M. Ayyamperu- 
mal Nadar and two others of Virudanagar” and was sent by registered post. It was 
received and acknowledged by the third partner mentioned above, i. e., the present 
petitioner. In response to this notice a return of the income of the partnership 
was submitted to the Income-tax Officer on 21st June, 1924 signed by one Palani- 
swamy Nadar. It has subsequently been discovered that this 
Palaniswamy Nadar is an undivided brother of Thillai Chidambara Nadar and 
that he has been helping him in the conduct of the firm’s business. The Income- 
tax Officer was not satished that the return was correct and he therefore directed 
the issue of notices, one under section 22 (2) and another under section 23 (2) to 
the assessees asking them to produce their accounts and other evidence in support of 
their return before him on 21st July, 1924. These two notices were, as usual, 
addressed to the three partners, the envelope being again addressed to ” Messrs. 
P. M. Ayyamperumal Nadar and two others.” They were sent by registered post, 
were certainly received by P. M. Ayyamperumal Nadar (the first partner) but 
were acknowledged by one Ramalinga Nadar, a clerk in the employ of 
P. M. Ayyampermal Nadar on 4 — 7 — 24, i. e., 17 days prior to the date of hearing. 
It may be observed here that the receipt by P. M. Ayyamperumal Nadar of the 
notices calling for accounts was definitely admitted by the petitioner in para. 4 of 
his petition under section 27 to the Income-tax Officer. As the assessees did not 
turn up on the date fixed for hearing, viz., 21 — 7 — 24, the Income-tax Officer 
assessed them under section 23 (4) to the best of his judgment. 

3. Against this assessment the assessees put in a petition to the Income-tax 
Officer under section 27 of the Income-tax Act asking him to re-open the assessment 
on the ground that the managing partner of the finn was one Thillai Chidambara 



COMMR. OF INCOME TAX v. CHIDAMBARA NADAR 29 

Nadar and that the notices asking for the production of accounte and 

not served on him. The Income-tax Officer declined to reopen the assessinent for the 

reasons stated in his order (£x« A enclosed)* 

4 The petitioners dien appealed to the Assistant CbmnussioMr, 

Ranee against/the order of the Income-tax Officer under section 27. The Asastant 
ConSissioner after hearing the petitioners' Vakil and e^mmmg the records io^d 
on the materials before him that the notices issued to the assesecs werfc validly 
served and that they were not prevented by sufficient cause from responding to 
the notice. He therefore dismissed the appeal. A copy of his order is enclosed 

zs Ex* B. 

5* An appliesuion under section 66 (2) was then submitted to the Com* 
missioner asking that the general question whether the notices were properly and 
legally served should be referred to the High Court. In para^aph I above I have 
made the form of the question more precise and the petitioners’ representative, 
Mr. F. S. Vaz, Bar-at-Iaw, agrees that the question as framed by me really meets 
the point at issue. 

6. I am of opinion that the provisions of section 63 (2) of the Income-tax 
Act govern this case and that the notice served on one of the partners of the firm 
was a correct and legal nodee. The petitioner contends that section 63 (2) docs 
not and cannot control section 23 (2) and that it is an enabling clause to be used 
only in cases where the principal assessee is absent or cannot be found. Reference 
Kvas made by the petiooner^s representative to a general legal maxim that a special 
provision is not overridden by a general provision appearing subsequently in the 
statute. It appears to me that in this case section 63 (2) is the special p n no ri on 
which explains and amp^a die general nile in section 23 (2). ' The assessee is 
an unregistered ffmr. The unregistered firm falls within the definidon per- 
son ” in the General Clauses Act, 1897, i. e., “ any company or association or Body 
of individuals whether mcorporated or not. ” Throughout sections 22 and 23, 
therefore, if a firm s the assessee under consideration, the word ** person ” must be 
read as referring to the Grm, Section 63 (2) lays down the manner in which 
notices under the Income-Cax Act are to be served on a “ person ” when diat person 
is a firm. It enacta that ^cy may be addressed to any member of the firm. The 
original notice in thns case railing for the return was addressed by registered post 
to one of the memhers ai the finn. It was acknowled^d by another member. 
The return was jw b uu i tfaad on behalf of the firm by the undivided brother of one 
of die members, apparentiy «b his behalf and w’ith his authority.- But the f^ 
remains Aat the retora ws made by the “ person who in this case was die 
ahsessee, i, c., by die finn. The notice calling for accounts was addrssed tn the 
same manner as die firs n o tier, i. c., to the firm which was the It was 

received by one of the aemben of the firm ,i. e., by the " person » who made the 
return. It appears to me tkerefore that there has been full compliance with the 
provKions of section 23 (2) and that the assessment was perfectly legal. 

7 - - It is namm^ for me to refer to the merits of the cue but 

as I fmd that ass esro arc nanlly represented to the High Court as the i 

of w opproam^ imeaucratic department, I would like to draw _ 
s^on of theirLorfi^to ce^ facts already brought out In Ae orders of 
**j?°*?””*'*“ Officer .A«istant Commissioner which I haie • attadied 

A ^ in this case have never yet responded to the oorices 

mynmg Aem to ^ prote «xmmts and prove their income. ^ 
the past th^ have ken ais^ under sectioo 33 (4) on an ertrnww. ,nd 

•B 310 O 27 to have their . .^. n ne ms le-opened. In 
md above the usual figure with Ac deliberate object 


lU .i «t «i 


t 
die 


4 

have never before 
this yeu the 
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of forcing the petitioners to produce their accounts which they have Hitherto con- 
cealed It IS only when they have been subjected to this high assessment th?t tfiey 
come forward for the first time with objections regarding the language of the notice 
and the manner m which it is assessed. I would further point out, as the consti- 
tution of this firm ai^ the personality of the manager had hitherto been concealed 
from the Income-tax Department by the firm’s failure to produce accounts or appear 
m response to ndtices, it was impossible for the Income-tax Officer to adopt any 

other course than to utilise section 63 (2) and address the firm in the name of 
the partners. 

M. Patanjali Sastri for the Referring Officer. 

F. S. Vaz for the assessee. 


JUDGMENT. 

COUTT'S TROTTER C. J. — It is with the greatest difficulty that I 
could extract a question of law of any sort in this case ; but, if there is any, I 
suppose it is this, as to whether under section 23 (2) of the Income-tax Act "the 
person who made the return ” in the case of a firm means the identical person who 
made the original return. Commonsense would indicate that the only requisite 
is that the firm who made the return should, as a firm, have the notice properly 
delivered to them. That is a matter of general law and it is obviously a question 
of fact in most cases as to whether the notice was such as to reach the legal eittity 
tnown as the firm. Here it was addressed to one of the partners and by the 
ordinary law and the specific provision of section 63 (2) of this very Act each 
partner is an agent for all the others in the firm. The question must be answered 
in this way. The assessee must pay the costs of this reference, Rs. 150 (Rupees 
one hundred and fifty). 

KRISHNAN J. — I agree to the answer proposed by the learned Chief 
Justice. The question put to us by the referring authorities is whether in the case 
of an unregistered firm a notice under section 23 (2) of the Income-tax Act should 
be served only on the member of the firm who made the return or whether under 
section 63 (2) of the Act it can be served on any member of the firm. There can 
be no doubt about the answer and it must be in the affirmative. Notice can be 
served on any member as provided for in section 63 (2) and such service is good 
service. The word ‘ person ’ as pointed out by the referring officer, clearly includes 
a firm as provided by the General Clauses Act, 1897; and when the return is made 
on behalf of the firm by a partner, it is the firm that is the person who makes the 
return and any proper service on the firm as authorised by section 63 (2) will be 
a proper service. 

I agree to the order proposed as to costs. 


ril3] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Walsh and Mr. Justice Sulaiman. 

[i6th March, 1925.] 

Messrs. Begg Sutherland and Company, Ltd. . . . Assessees* 

V. 

Commissioner of Income-tax, United Provinces . . . Referring Officer. 

Imome-tax. Aid {XI of 1922). Secs. 3 and 26 — Registered firm converted info limited com- 
panf^Iiffect of eonverdon^Profits made before Conversion-Liability of company for income-" 
tax and super-tax thereon — Assessment, hono to he made. 

•( 19 * 5 ) L L. R. 47 AH. 715; 23 A. 1 .. J. 685; 6 L. R. A. Civ. 333; A. I. R. 
(1925) AM. 535; 88 Ind. Cas. 239. 

ICASHMIR 

Inhal . ulU / C 
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Where a registered firm is converted into a limited company, the converwon doe* not 
affect the legal liability to tax which already existed before wnversvJn and the profits of any 
period anterior to conversion not assessed to income-tax are liable to be assessed as the 4>rofits 
of the firm but the new company is liable for the payment >.of the tax. The effect of conver- 
sion is to cause the company to step into the shoes of the defunct firm as 

assessees for the period of assessment and hence the new company cannot be 

assessed to super-fax in respect of any period for \vhich the firm, its predecessor, would not 
have been liable to pay if it had continued in exigence. 

Under the scheme of the Income-tax Act, the liability t|0 assessment is not conclusive 
as to the chargeabilit>' In respect of the period for which such asAssment is made. 

Case [Civil Miscellaneous No. 123 of 1925] stated under section 66 (i) of 
the Income-tax Act, XI of 1922. 

CASE. 


This case is referred for the decision of the High Court under sub-section ( 1 ) 
of section 66 of the Indian Income-tax Act, 1922. 

2. The firm of Messrs. Begg Sutherland and Co., Cawnpore, which was 
registered under section 2 (14) of the Indian Income-tax Act, 1922, was convert- 
ed into a private company styled Messrs. Begg Sutherland and Co., Ltd., with 
effect from the 1st May, 1922, the firm ceasing to carry on business as on and from 
the 30th of April, 1922. 


3. The accounting period of the firm ran from the 1st of May to 30th of 
April, but on the formation of the company the directors decided that the accounting 
period should coincide with the Government financial year, the first of such periods 
consisting of 11 months only, i. e., ist of May, 1922 to 31st of March, 1923. 

4 ‘ The assessment in the year 1922-23 was made on the profits of the firm 
for the year ended 30th of April, 1921 and the firm' was assessed to income-tax at 
the maximum rate and the individual partners were assessed to super-tax on the 
shares of their profits in the firm, at the rates appropriate to those shares, made by 
the hrm during the period 1st of May, 1920, to 30th of April 1921. 

5. When the assessment of the concern was made in the year 1 Q 23 - 2 A it 
was dealt with in two portions — ^ J ♦ 

r ^ regards the profits which arose to' the firm in the accounting period 
1st of May, 1921 to 30th of April, 1922, and 


.'lay, 1922 to the 31st of March, 1923. 

^ financial year 1923-24 the profits of the firm were assessed to 

t« on th!^ individual partners were assessed to super- 

w on the shares of their profits in the firm at the rates appropriate to those shares 

the profits made by the firm during the period ist of May, 1921, to 30th of Aoril 

tax at the rate of 1*4 annas in the rupee and were also charged to suoer tav af 

' ’’t * Company for the ii months ending 31st of March iqaa Th 

1922, mentioned and this demand together wifh the° demand 

»uper.tax charged on the profits of the ^second o the twf ^r^ods n !"<• 

•922, to 3.st of March. ,9.3). was dniy paid by theTo^ny ‘ 

7. The assessment, however, which was madi^ Ku fk. t ‘ 

». .« 't ,SETh.,°tS; 
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any pei^n [a term which includes a company under the provisions of section 3 (39) 
of the General Clauses Act] succeeds to any business, Ac assessment shall be made 
on the person engaged in the business at the time of making tiie assessment. The 
Income«-tax Officer, therefore, should have treated the assessment as made on the 
company which was in existence at the time of the assessment and should accord- 
ingly have brought under assessment all the profits which were assessed at the time 
as if the company had earned them. That is to say, the company should have 
been assessed to super-tax at the rate of one anna in the rupee on the profits which 
arose in the period the ist of May, 1921 to‘ 30th of April, 1922, in addition to 
super-tax which was levied from the partners of the late firm on the income which 
they had actually received from the firm. The question of income-tax, it may be 
noted, does not arise as that tax was charged at the mayimnTn rate. The company, 
therefore, has been called on to show cause why the Commissioner of Income-tax 
should not exercise his power under section 33 of the Act and assess the profits 
of the first of the two periods to super-tax. 

8. Two representatives of the company have appeared before the Com- 
missioner and have urged that the company is not liable at all to taxation on any 
of the profits made by the firm and that the company was not liable in respect of 
the assessments already made on the firm and is also not liable to a further assess- 
ment, on the following grounds : — 

(1) That the Company did not carry on any business during the year 

ending 30th of April, 1922, nor did any income, prt^te or gains accrue to tjje cooi- 
pany during the period. •“ ' 

(2) That the sum upon which the company has been assessed to super- 
tax and the income-tax which it has already paid for the periods in question in fact 
form no part of the company’s income, profits or gains for the year ending 30th 
of April, 1922, or at all. 

(3) ‘ That ^he company is not the successor in the business of Messrs. Begg 

Sutherland & Co., within the meaning of section 26 of the Indian Income-tax 
Act, 1922. 

(4) Alternatively, if the company is the successor to the business of 
Messrs. Begg Sutherland & Co., within the meaning of section 26, which the com- 
pany does not admit, the company had no inedme, profits or gains, prior to the 

1st of May, 1922, upon which either income-tax or super-tax can be charged under 
the said Act for the financial year 1 923-24. 

(5) That the Income-tax Act, 1922, provides foi the taxation of a per- 
son cither directly or through his agent in respect of his own income, profits and 
gains only ; there is no provision in the Act which makes a person liable to taxation 
in respect of income, profits or gains to which he is an entire stranger. 

(6) The procedure which is proposed involves double taxation of the 
same income. There is no provision in the Act for such a double assessment and 
in accordance with the general principle affecting the interpretation of taxing 
statutes, nothing should be brought under charge for which a specific provision 
is not made in the Act. 

(7) Section 26 is not a charging section. 

9. The Commissioner of Income-tax is not prepared at this stage to con- 
sider any points which do not arise out of his order of the loth of November, 1924. 
But regarding those points, as the case is being taken in review and as no reference 
lies to the High Court from an order in review and as the problem is one of con- 
siderable difficulty, the Commissioner refers the case to the High Court under .the 
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provisions of sub-section (i) of section 66 on the questions of law set out in the 
following paragraph. 

10. The questions of law are ; — 

(1) In the circumstances of this case in which the last accounting period 
of the firm ended on the 30th of April, 1922, and the firm was converted into a 
joint stock company as from the 1st of May, 1922, and the company adopted the 
financial year as its accouncing period, the first of such periods consisting of 
II months only — how is the assessment to be made in the year 1923-24? Are 
rhe profits for the period ist of May, 1921 to 30th of April, 1922, to be assessed 
as the profits of a firm but the company to be called on to pay the amount due ? 
Or, since when the assessment was made the assessee was a company — is the com- 
pany to be assessed on the profits made by the firm in its last year, such profits 
being treated as the income, profits and gains of the previous year of a company ? 

(2) The assessment to super-tax in the present instance involves double 

taxation of the same income. Does the Indian Income-tax Act, 1922, provide for 
this ? 


As regards the first question, the -Commissioner considers the meaning of 
section 26 to be that an asse«ee riiust be treated as he is found. That is to say. 
If. when the assessment is made, the assessee is a company, he must be treated as 
a company m respect of all profits on which he is liable to be assessed, and that in 
the case in qu^estion the company is being properly called on to pay super-tax as a 
Lompany on the profits of the period the 1st of May. 1921 to 30th April. 1922. 

th^ 'vhich is stated at the request of the assessee 

the Coi^issioner is of opinion that the assessment to super-tax of the 

- - - - 


J- AI. Banerji, for the assessees. 

Lalit Mohan Banerji, Government Advocate, for the Crown. 


JUDGMENT. 

ta.t Act^ofigaa 'by 7he“c^^k?' “"^er section 66 of the Indian Income 

Court. The facts are very cleaTsUte"] I^e' 

was carried r'ra1rmMch'‘"“"'" f Sutherland & Co.. Cawnpore 
litle of Messrs. Begg Sutherland individual partners under thi 

Jate that firm, as rcomm^cll o7 Sal ^^22. On tha, 

by a private limited company which was kno’inrbx^^?^^ 
of the word “ limited. " The agreemenril n ^i! k- ""If 

one time on behalf of the comnanv^hr c exhibited, but the point taken ai 
-oner, that the company .rT t£^ « 

section 26 of the Income-tax Act hJ nl. if ^ meaning ol 
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8uper‘tax. In other words, where a registered firm exists, it is not liable for super- 
tax on the whole of its profits made as such firm, but the individual partners arc 
liable for super-tax, if they would be liable for such super-tax as individuals. On the 
other hand, if the firm is an unregistered firm, then it is directly chargeable with 
super-tax if it makes profits at a rate sufficient to create liability for super-tax, and 
in that event the partners are not chargeable for super-tax if their firm has already 
paid it. The date of the conversion of the firm into a company, and the date of 
their annual accounting did not correspond with the dates adopted as the termini 
of the 'financial year by the income-tax authorities. There was, therefore, a broken 
period to be dealt with and a broken continuity to Be dealt after the date of the 
conversion, and for reasons best known to themselves, by mutual consent, the 
income-tax authorities and the new company dealt with the profits in respect of 
which income-tax was payable from 1921-1922 and from 1922-1923 in one year 
of assessment, namely, 1923-24. There was no attempt to shirk any liability, or 
to dispute the facts as they were. Tn the result the profits which the firm had in 
fact made during the last year of its existence were assessed at the maximum rate 
for income-tax. In addition the individual partners were, in accordance witH the 
law which we have just described, assessed to super-tax on their shares of the pro- 
fits, the firm as a registered one being exempt from super-tax. In addition, for 
the first eleven months of the existence of the company which brought the assess- 


ment up to the 31st of March, 1923, — thereby making the company’s accounting 
year co-terminous with the financial year of the income-tax authorities — the new 
company was assessed in income-tax and also charged super-tax at the rate payable 
by a company. It is not contended on the part of the income-tax authorities that 
in the ordinary use of language, unless there is some special provision in the Income- 
<ax Act by which they are caught, the new company and the old firm had not dis- 
charged in every way their legal liability, or what might be supposed to be their 
legal liability up to 31st of March, 1923- But the case raises the further question 
whether the company is to be assessed in respect of the last year of existence of t e 
firm, not merely on what was undoubtedly payable by law by the company on t e 
profits w’hich the firm had made and on which it would have been assessed if it a 
continued to exist as a firm, but whether it is not also ha c 

to be treated as a super-tax paying person, because although its predecessor was 
not a super tax paying person, it itself is by the express language of the Act, and n^t 
be treated as what it is, even in respect of profits made anterior to its existence. ^ 
can only say that the proposition is sufficiently startling to cause surprise and to ea 
one to look for language absolutely unambiguous and positive in its terms to crea e 
a special liability of that sort, which it would be unlikely that ^y le^slature 
would intend to impose if it really undei*stood what it was doing. The only ar^ 
ment submitted to us by the Government Advocate on behalf of the income ax 
authorities, is suggested by section 26. But it certainly cannot be said that section 
contains any express provision upon the point, and the answer to the argument op 
behalf of the Income-tax Commissioner really is that the converswn of the firm in 
the company does not in any way affect the profits made by the firm before t e co 
version, or the legal liability to income-tax which already existed before the conversion. 
All that the conversion effects is to cause the company to step into the shoes 0 p 
defunct firm as assessee for the period of assessment, but "" 

is recognized throughout the scheme contained in the Act, that the ?, . 

ment is not conclusive as to the chargeability in respect of the period or w ic s 
assessment is made. To make the matter clear— if it is desirable further to do s(^ 
it is only necessary to point out that section- 26 provides that where any change in th 
ownership of business is made, the assessment shall be made on the owner at tne 
time of making the assessment. But the assessment has to relate to P^nod'cal proMs 
made as defined in the Act, and section 3 provides that income-tax shall be charge 
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for any year in respect of all profits of the previous year of every firm. What, there- 
fore, was to be assessed, amongst other things, upon the new company after the con- 
version in pursuance of the arrangements come to, to which we have already referred, 
were the profits, and the income-tax payable thereon as provided by law, of the year 
previous to the conversion. Those profits admittedly did not include a super-tax, 
and there is nothing in the Act which would justify the income-tax authorities in 
imposing on a successor during the first year of assessment after the conversion a 
liability in respect of its predecessor which its predecessor would not have been liable 
to pay if it had continued in existence without any conversion. 

Our answer, therefore, to the first question is that the profits for the period 

1st of May, 1921, to 30th of April, 1922, arc to be assessed as profits of a firm, but 

the company is to be called upon to pay the amount, which we understand they have 
done. 


1 o the second question, to avoid ambiguity, we would say that there is nothing 
m the Income-tax Act of 1922 which makes a new company liable to pay super-tax in 
respect of a year for M'hich its predecessor was not liable lor super-tax. 


We think that this is a case which required careful handling and that the 
maximum fees should be payable on either side. We, therefore, direct the Govern- 
ment to pay Rs. the costs of the other side, and we certify that that is a reasonable 
amount tor the Government Advocate. 


[ 114 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr, Justice IValsk and Mr. Justice Maker ji. 

[26th March 1923] 

I-'achhman Da.s, Rabu Ram of Cawnpore Assess * 


V. 


Commissioner of Income-tax, United Provinces 


Referring Officer. 
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//^W, that on the facts stated, a reasonable opportunity was given to the a&sessee to 
protfuce the accounts of the Calcutta branch first in Calcutta, and secondly in Cawnporc 
when the Income-tax Officer of Calcutta was led to believe that the books were available in 
the latter place, (2) that on the evidence stated, the assespee was not prevented by suffi- 
oent cause from producing the books in Cawnpore. and, (3) that under Sec. 64 (1) read 
with sub-gection (4) the jurisdiction of the Income-tax Officer of Cawnpore was not ousted 

L”dinS rdatiTTher", pro- 


Case [Civil Miscellaneous No. 164 of 1925] stated under section 66 (2) of 
the Income-tax Act, XI of 1922, by D. M. Stewart, Esq., Commissioner of Income- 
tax, United Provinces, as per his letter No. 2246(1. T. dated the iSthliotfi 
March, 1925. ' 


CASE. 

This is a demand for a reference to the High Court under section 66 (2) of 
the Indian Income-tax Act. 1922, made by Lachhman Das, Babu Ram of Cawnpore. 

2. The principal place of business of the assessee is in Cawnpore but there 
arc also branches in Bombay, Karachi, and Calcutta. When the assessment for the 
financial year I 924~25 came to be made, the Income-tax Officer, Cawnpore, received 
reports from the Income-tax Officers of Bombay and Karachi containing an estimate 
of the profits of the assessee in those places. The Income-tax Officer in Calcutta, 
however, who had been requested to report the profits of the Calcutta branch after 
examining the firm’s accounts replied that according to the assessee’s allegation the 
books relating to the branch business in Calcutta were at Cawnpore and wouIH be 
duly produced before the Income-tax Officer ; he accordingly reported no estimate 
of the profits. On the 24th July, 1924, the Income-tax Officer, Cawnpore, issued 
a notice under section 22 (4) for the production, on the 3rd September, 1924, of 
the books not only of the principal place of bifsiness in Cawnpore but also of the 
several branches. The books relating to Cawnpore alone were produced on that 
date and a second notice under section 22 (4) was issued, while further the assessee 
wafe requested, under the provisions of section 23 (3), to deal with certain ambi- 
guities affecting the accounts of the principal place of business and the branches in 
Bombay artd Calcutta. On the 4th September, 1924, the assessee was further called 
on under section 22 (4) to produce the accounts of the Cawnpore business for the 
years Sambat 1977-78 in order to clear up further doubtful points, the date fixed 
being 30th September, 1924. On that date the assessee asked for an extension of 
time and was granted up to the 22nd October, 1924. The case was not dedded 
on that date in the absence of proper authority for his representative from the owner 
of the business and the case was accordingly disposed of on the 23rd October, 1924. 
The representative when asked why the books of the Calcutta branch were not pro- 
duced replied that it was most inconvenient that the Calcutta accounts should be 
produced in Cawnpore and that he was therefore unable to do so. An application 
was also presented asking that the case might be referred to the Income-tax Officer, 
Calcutta, for the examination of the account^ of that branch. The Income-tax 
Officer, considering the delay which had taken place and the failure of the assessee 
to produce his accounts before, the Calcutta Income-tax authorities in the first 
instance, refused the request. On this ground, and also because the assessee did 
not produce the books of the principal place of business for Sambat 1977-78, he 
proceeded to frame an assessment under section 23 (4). 

3. On the 24th November, 1924, the assessee presented to the Income-tax 
Officer, Cawnpore, an application under section 27 of the Indian Income-tax Act, 
1922, praying “ that the assessment as it stands be cancelled and it be sent to the 
Income-tax Officer of Calcutta to report the income of that branch.” The grounds 
given in support of the application are contained in the petition. 
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4. The Income-tax Officer did not consider that the assessee had proved 
his case and rejected the application. It will be noted that the assessee does not 
refer to the application of section 23 (4) to the assessment which was involved by 
his failure to produce the Cawnpore books relating to Sambat 1977-78. The 
Income-tax Officer also in his order does not refer to this point. 

5. The assessee filed an appeal before the Assistant Commissioner of Income- 
tax. 


6. The Assistant Commissioner, after hearing arguments, held that the 

contention of the appellant was in effect not that he had been prevented by any rea- 
sonable cause from complying with the notice under section 22 (4) but that the 
Income-tax Officer had no jurisdiction and that the assessment was illegal. He 

refused to accept this interpretation of the law and rejected the appeal. 

7. The assessee now desires a reference to be made to the High Court on 
the following questions of law: — 


“(i) Whether the Inco,nie-tax Officer of Cawnpore, in face of the provi- 
sioas laid down under section 64 (4) and under notes and instructions, fia.s any 
jurisdiction to issue a notice under section 22 (4) for the account-books of the 
branch shops situate at Bombay, Calcutta and Karachi. 


T “(2) ^ether the provisions laid down under section 64 ( i ) empower an 
income-tax Officer of one area in one province to issue notices under section 22 (^4) 

area .'n estimate of the income of branch shops situate in a different 

area aiw in a dmerent province altogether, 

r ^ Whether the Assessing Officer of the principal place of business can 

compel the production of the branch accounts before him and him alone. 

pvam* the rejection of the petitioner’s application regarding the 

examination of the branch books at the branches was legal. ^ 

tav is any evidence to support the finding of the Income- 

tax Officer of Cawnpore regarding the income of the Calcutta branch. 

“(6) Aether the assessment, as made, is arbitrary or to the best of his 
tudtffnent as laid down under section 23 (4). ^ 

(7) Whether the Income-tax Officer of Cawnpore or that of Calcutta 
alone is empowered to estimate the income of the Calcutta branch • and 

who w*- ako rn"fLlj''ffi'atX on^ToLf of ^X'hX h ^ 


a., in — 

boolcs *»' front producing ,has. 
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tax Officer of Cawnpore in face of the provision laid down under section 64 (a) 
and under notes and instructions had no jurisdiction to issue a notice under sec- 
tion 22 (4) for the account books of the branch shops at Bombay, Calcutta and 
Karachi and to make an estimate of the income of branch shops situate in a differ- 
ent ares and in a different province altogether.” The Commissioner is of opinion 
that this point does not arise out of an appellate order relating to section 27 but as 
the assessce clearly feels aggrieved over the action .taken by the Income-tax Officer 
and as the question- is one of some importance, the Commissioner has decided to 
submit a reference under sub-section ( i ) of section 66 of the Indian Income-tax Act 
1922, on the following point also. ’ 

Do the provisions of sub-section (4) of section- 64 of the Indian Income-tax 
Act oust the jurisdiction of the Income-tax Officer of the area in which a principal 
place of business is situated so far as the assessment of the profits or gains of a branch 
business situated in another area and proceedings relating thereto are concerned? 

9 - There are thus three points of law which are submitted for the opinion 
of the High Court — 

(i) On the facts stated was the opportunity given to the assessee to pro- 
duce certain accounts, and in particular the accounts of the Calcutta branch, rea- 
sonable ? 

(ii) Was the assessee prevented by sufficient cause from producing those 
bonks? and 

(iii) Do the provisions of sub-section (4) of section 64 of the Indian 
Income-tax Act oust the jurisdiction of the Income-tax Officer of the area in which 
a principal place of business is situated so far as the assessment of the profits or ^ins 
of a branch business situated in another area and proceedings relating thereto are 
concerned ? 

As regards the first question the Commissioner is of opinion that as the 
period which was given for the production of accounts was a long one it cannot be 
said that the assessee had no reasonable opportunity to comply with the notice. Tlie 
Commissioner is also of opinion that the assessee was not prevented by sufficient 
cause from complying with the notice. He failed to do so on the ground that he 
was not obliged to do so. The word ” prevent ” in section 27 involves some definite 
active cause, making con[^)liance with tfie order impossible, and not a passive cause 
such as the opinion that compliance is not obligatory because of rights supposed to 
be secured under the Act. 

On the third question the answer is, in the opinion of the Commissioner, 
clearly in the negative. 

The Commissioner would add that the present proceedings will be sterile: 
the assessment under section 23 (4) must in any case stand because the failure to 
produce the Cawnpore accounts for Sambat 1977-78 makes that sub-section appli- 
cable. 

Dr. Kailas Nath Katju and Uma Shankar Bajpai, for the assessee. 

Lalit Mohan Banerjt, for the Crown. 

JUDGMENT. 

The answers to the three points submitted to us are as follows: — 

On the facts stated, a reasonable opportunity was given to the assessee to 
produce the accounts of the Calcutta Braniffi, first in Calcutta, secondly in Cawn- 
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pore, where the Income-tax Officer of Calcutta was led to believe that the books 
were available. 

Secondly, on the evidence stated the assessee was not prevented by sufficient 
cause frofo producing the books in Cawnpore. 

Thirdly, in our opinioji the jurisdiction of the Income-tax Officer of the 
area in which the principal place of business is situated is not ousted. The juris- 
diction is concurrent. Under section 64, sub-section 1, the Income-tax Officer of the 
principal place of business has the duty of assessing the whole of the income derived 
from the principal place of business as well as the various branches. By sub-sec- 
non 4, every Income-tax Officer has also jurisdiction to exercise the powers of an 
Income-tax Officer with regard to the profits arising in^that area. 

It is of course understood, and ought to be understood, by the authorities 
that the Income-tax Officer of tfie principal place of business will not exercise his 
powers oppressively so that persons willing to submit to the requirements of the 
Income-tax Officer of the particular area in which the branch is sttuated should not 
be deprived of an opportunity of supplying him with all proper materials, but excep- 
tional cases may require exceptional remedies. 

A f r * 50 payable to the Govenmicnt Advocate. As 

'•n L "0 longer be Government Advocate when the certificate 

will be filed, we authorise it to be filed by his clerk. 


[ 116 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Sir Sydney Robinson, Ki., Chief Justice cmd Mr. Justice U Ba, 

[31st March, 1925.] 

Sin Seng Hin and one . , Assessees^ 

v» 

Commissioner of Income-tax, Burma 

-M.>! :l S: 

■“ »"• - t SS 'XS;; 

the jurisdiction under Sec. 66*^riMs confine'? ^o^aDoTir'l- ***' to state a case, as 

ordero under Sect. 31 and 32 of^ th^Aa applications uhder Sec. 66 (2) in respect of 

Income to' N®. 15 of 1925 under section 66 (3) of tne 

irsr.*' «' ;r s;, t .rs: 

Patkar, for the asscssees. 

Higginbotham, for the Crqwn. 

* 

JUDGMENT. 

ROBINSON C. J. — ^After the Assistant Commissioner had j 
O ^wth reference to the assess, ent of the petitio ners fhe Cotandi1one;*;:^k Z 

•(. 9 * 5 ) 4 Bur. L. J. A. I. R..(,„5, Ra„g, 
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the case on review in exercise of the powers conferred by section 33 of the Act. The 
fu of Assistant Commissioner had been in the petitioner’s favour but the order 
of the Coninussioner enhanced the assessment considerably. 


Petitioner then moved the Commissioner to state a case. This application 

purported to be under section 66 (2) )f the Act. The Commissioner refused the 

application on two grounds: he held that there «as no question of law arising and 

further that the Act did not allow of an application in respect of an order passed 
under section 33. 


We are moved to compel the Commissioner to state a case. 

In the first place the Commissioner coiild no doubt have stated a case under 
section >66 ( i ) of his own motion had he seen fit to do so. He considered the 
point, but holding as he did that no question of law arose he decided he could not 
exercise that power. There is no provision permitting * an assessee to move 
the Commissioner to act under section 66 (i). 

In the next place it is to be .noted that section 66 (2) refers in express terms 
to applications in respect of orders under section 31 or section 32 ^and omits all 
reference to orders under section 33. The proviso shows that section 33 was 
not overlooked. 


Next section 66 (3) only permits an assessee to move the High Court in 
the case of an application under sub-section (2). Throughout, sections 31 and 32 
arc mentioned and section 33 is omitted. 

The right to require a reference or to move the High Court to compel a 
reference cannot exist without an express provision confer; ing that right.. There 
is no such provision and the application is therefore rejected with costs. Advocate’s 
fees, three gold mohurs. 


[116] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Victor Murray Coutts Trotter. Kt., Chief Justice 

and Mr. Justice Krishnan, 

[ist April, 1925.] 

Siva Pratap Bhattadu and another ... Appellants. 

Thfe Commissioner 0# Income-tax, Madras .-. Respondent. 

Income-tax Act {XI of 1922), Sea. 23, 27 and 66 — Assessee called ort to produce accounts 
— Failure io produce— ^SufficieHcy of cause for failure — If a question of lav^A pplication to 
High Court for reference. 

The asse!«ee, whose return of income was not accepted by the Income-tax Officer, was 
called upon under Sec. 23 (2) to produce his accounts and though granted two extennooB of 
time therefor, did not produce the accounts but asked foe further time. The Income-tax 
Officer refused the further extension and under Sec. 23 (4) framed an assessment on an 
estimated income. An application by the assessee under Sec. 27 to re-open the assessment 
was refused by the Income-tax Officer who held that there was no sufficient cause for non- 
production of accounts in time. The assessee thereupon moved the High Court requiring 
the Commissioner to state a case on the question of sufficiency of cause for failure to produce 
accounts, and the application was refused by the Judge on the Original Side. On appeal, 

Held, that the application for a reference was rightly discussed. 

Per Coutts Trotter C. J. — ^The question whether the assessee had pven sufficient grounds 
for excusing his delay in producing his accounts is essentially one of fact and whei< there 
are materials upon which the Income-tax Officer could come to- the conclusion tq( which he 
did, the matter is solely for him. 
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illegally or improperly so as to justify interference by a second appellate 

Appeal [O. S. A. No. 43 of 1924I ^rom the judgment of the Hon ble Mr. 
Justice Kumaraswami Sastri, dated the 7 th March. 1924. Passed in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court, and reported m 

1 I. T. C. 323- 

"Nugent Grant, Counsel for the aPF>eIlant. 

C. V. Ananiakrishna Ayyar, Government Pleader, for the Crown. 

JUDGMENT. 


COUTTS TROTTER C. J.— The learned Judge below has held that no 
point of law arose on this reference and in my opinion he was right. The sole 
question which the Income-tax Officer of Godavari had to decide was whether the 
assessee had given sufficient grounds for excusing his delay in producing his accounts ; 
and that was essentially a question of fact. If he had materials before him on 
which he could coroe to the conclusion to which he did come the matter is solely 
for him. It is impossible to argue that he had no such materials before him and 
that being so no point arises for our determination or answer. 


The appeal must be dismissed with costs. 

KRISHNAN J.— This is an appeal under the Letters Patent against an 
order passed by Kumaraswami Sastri, J. refusing to direct the Income-tax Commis- 
sioner to make a reference to the Court as prayed for by the assessecs. 

The assessees are a firm of merchants carrying on business in Rajahmundry 
through a resident agent with power of attorney named Sheo Narain, They were 
called upon to make a return of their income and they submitted one showing a 
loss of Rs. 5,652-6-9. The Income-tax Officer of Godavari not being satisfied with 
the correctness of the return called upon the assessees under section 23, cl. (2) of 
the Act to produce their accounts on 5th January, 1923. Accounts were not pro- 
duced but an application for extension of time was made. Time was given till 

20th January with a warning that no further time would be given. Nevertheless 
the accounts were not produced but the agent sent a telegram from Bombay to the 
Income-tax Officer to say that he could not reach Rajahmundry in time and asked 
for a further extension. Time was again granted till the ist of February. He 
again failed to produce the accounts and wanted further time on the ground that 
the accounts had not been completely written up. The patience of the . Income-tax 
Officer was apparently exhausted by then and he refused to give further time and 
proceeded to act under section 23, cl. 4, and assessed the assessees on an estimated 
income of Rs. 71,500. 


Thereupon an application was made under section 27 to the Income-tax 
Offiwr to re-open the assessment. For that relief the assessecs had to show that 
they had sufficient cause for failing to produce their accounts in time. The excuse 
stated was that before the ist of February, the due date for the production of 

grandson of one of the principals who arc residents of Marwar and 
who had a^me on a visit to Rajahmundry was taken dangerously ill with enteric 
fever Md double pneumonia of which disease he died on 28th February, that the 
agent Sheo Narain having constantly to attend on the bev had no time or peace of 
mind to attend to business and prepare the accounts or to explain the return to the 
income-tax Officer and that as he was the only man in the firm in Rajahmundri 
Who i^dcrstMd Mai^vari accounts it was of no use to send the books to the Officer 
^d hence the failure to comply with the order to produce the books by the ist of 


II— 6 
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The Income-tax Officer rejected this application on wrong grounds, but on 
appeal to the Cotnmissioner his order was set aside- and he was directed to consider 
the application on its merits. There was a question raised at the hearing whether 
this order meant that the assessment should be re-opened and the accounts taken. 
It is, however, clear from the nature of the application and the circumstances of the 
case that the Commissioner did not mean to excuse the delay but only directed the 
application for it to be considered on the facts. This was how all the parties under- 
stood him and I think rightly. 

When the case went back to the Income-tax Officer he again refused to excuse 
the delay as he considered sufficient cause was not shown. It is true he did not 
take any evidence of the allegations in the assessees* petition as to the* failure to 
comply in time with the order to produce the accounts. It must therefore be taken 
that the allegations by Sheo Narain were accepted as true and correct. An appeal 
to the Cominissioner against the order of the Income-tax Officer also failed. Hence 
this application has been made to this Court under section 66 of the Act to direct 
the Commissioner to state a case on the following points : — 

1. Whether the facts alleged do not constitute "sufficient cause" within 
the meaning of section 27 ; 

2. Whether it was open to the Commissioner without any evidence to arrive 
at a finding of wilful default on the assessees’ part ; 

3. Whether the Commissioner should not have confined himself to the 
failure on the last date, 1st February, 1923, in considering whether there was suffi- 
cient cause and not taken into consideration the previous adjournments. 

A further question wa^ raised whether super-tax was properly levied when 
the assessed income was only Rs. 71,500 and tfie assessees were mehibers of a joint 
Hindu family, but this question was not argued before us and need not be dealt with. 

The first three questions submitted all turn upon whether there was sufficient 
cause to excuse the failure to produce the accounts in time. It was argued by 
Mr. Grant that this was a question of law and that it was open to us to direct a 
reference about it. It is no doubt a matter of the exercise of his discretion by the 
Income-tax Officer under section 27 in deciding whether sufficient cause had been 
shown ; but that discretion has to be exercised judicially and is controllable by the 
appellate authority. The question therefore is, I think, one of law and it has 
been so held with reference to interference in Second Appeal on .such a question. 
Sc.=; Kichitappa Naicker v. Ramanujam Pillai (i) ; Bechi v. AshanuUa Khnn (2) ; 
and Parvati v. Ganapati (3). These cases also l!ay down to what extent and in 
what drcumstances a discretion like the one in question here exercised by one 
authority can be interfered with by a higher authority. Though it may be open 
to this Court to direct a reference on the question raised it will not do so unless 
the circun^stances justify an interference with the discretion exercised by the Income- 
tax authorities. 1 aun not prepared to say that in this case that discretion was 
exercised either illegally or improperly so as to justify interference as laid down 
in the authorities stated above. I am therefore of opinion that this application to 
the Court was rightly dismissed. 

A point was taken that no Letters Patent Appeal lay in this case but it is 
not necessary to decide it in the view I take of the case. I may however observe 

that the ruling of the Calcutta Court in L. P. A. No. i of 1924- Prohat Chandra 

Barua v. The King Emperor (4) brought to our notice after the hearing is not 
exactly in point as the appeal there was against the order made on the reference, 
whereas here it is against the order made on the application for a reference and the 

two do not stand on the same footing. I would dismisis this appeal with costs. 


(i) (1902) 25 Mad. 166. 

(1) (*899) I. L. R. 23 Bom. 513 


(2) (1890) I. L. R. 12 All. 461. 

(4) I I. T. C. 414. 
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1117 ] IN THE COURT OF THE JUDICIAL COMMISSIONER, 

CENTRAL PROVINCES. 

Before Mr, P. S. Kotval, Additional Judicial Commissioner. 

[ 8 th April, 1925-] 


Hussainbhai Bohari 


Assessee* 


The Commissioner of 


% 

Income-tax, Central Provinces and Berar. 


Ij%tome-tax A^i {XI of 1922). Sec. 2 (14) and Rules ^.^Application 
registration before April^RegistraUon granted for succeeding year— If tegal—RuCes 5 and 6, 

scope of. 

Where a firm, registered in the previous yey, applied ^r and was 
December, 1922, a certificate of registration the Income-tax Officer, who added at 
of the certificate “Thb certificate of registration has effect from 1st Apnl, 192J, and the 
firm was assessed to super-tax for the year 1923*24. 

Held, that the assessee was a registered firm within the meaning of Sec. 2 (14) of the 
Act for the year 1923-24 and hence not assessable to super-tax. 


The presentation of the application for registration before the commencement of Ae 
year for which registration is applied for is not improper and the effect of Rr. 5 and 6 of mt 
Income-tax Rules, is not to render void a certificate of registration for the rocceeding year 
granted before the month of April on an application made before that month. 


Case [Miscellaneous Judicial Case No. 4-B of 1925] referred for the deci- 
sion of the Court in compliance with order oi Court dated 15th November, 1924 
in MiKellancous Judicial Case No. 61-B of 1924* 


CASE. 


The firm of jafferji Hiptullabhai of Amraoti had filed an application under 
section 2 (14) of the Indian Income-tax Act, 1922, dated the nth December, 1922. 
before the Income-tax Officer at Amraoti on the i6th of December, 1922, and the 
firm was also registered on the same date. -At the end of the certificate of regis- 
tration, the Income-tax Officer has said “This certificate of registration has effect 
from the ist of April, 1923.” 


2. For asses^ent during the year 1923-24, the firm returned an incogne of 
Rs. 63,509-11-6. The Assistant Commissioner who alone has orders to assess cases 
of incomes of Rs. 40,000 and above, determined the total income at Rs. 68,372 and 
imposed a tax of Rs. 6,409-14-0 and a super-tax of Rs. 1,148-4-0. This order of 
assessment was passed on the nth of December, 1923. The assessee had objected 
that as the firm was registered it was not liable to super-tax, but the Assistant Com- 
missioner did not allow this objection on the ground that the registration was not 
applied for, for the account year. In fact what the Assistant Commissioner meant 
was that registration to have effect in the assessment of 1923-24 should have 
^ applied for and sanctioned after the ist of April, 1923 and that as it was made 

before the 31st March, 1923, it ceased to have effect after that date (vide rule 6 of 
the Income-tax Rules.). 

3. Against this assessment appeal was filed before my predecessor on the 

Mme ground, 1. e., that the firm was a registered onft and super-tax be not imnosed 
but diat too was 'rb*.n ....j _• ^ ^ iuip<»ea. 


•A. I. 


(*9*5) 


4*5 ; 89 Ind. Cas. 
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favour of the appellant and referred to no particular point of law arising out of the 
case. Under my order of tne 22nd May, 1924, I held that tHe case did not involve 
any point of law and I refused to refer the matter to the High Court. Since dien 
an application was made to the High Court and under order, dated the 15th Novem- 
ber, 1924, passed in Miscellaneous Judicial Case No. 61-B of 1924, J am asked to 
state the case and refer it to the High Court. Hence the above statement of the 
case. 

4. The point of law that now seems to be involved is as given in the appli- 
cation filed by the assessee before the High Court, i. e., “Whether the applicant was 
a registered firm within the meaning of section 2 (14) of the Income-tax Act for 
the year 1923-24 though the application was made before the ist of April, 1923 and 
was registered on the i6th December, 1922, with the addition of the words ‘The 
certificate of registration has effect from the 1st of April, 1923’.” 

5. I am of opinion that the firm cannot be called a registered firm within 
the meaning of section 2 (14) of the Income-tax Act for assessment during the 
year 1923-24 for the following reasons: — 

(1) To be called a registered firm, a firm has to be registered with the 
Income-tax Officer in the prescribed manner, section 2 (14). This manner is 
prescribed by rules 3, 4, 5, etc. Rule$ 5 and 6 state that the certificate of regis- 
tration shall have effect from the date of the registration up to the financial year 
in which it is granted. In the present case the certificate of registration was 
granted on the i6th December, 1922 and under rule 5 it took effect from that date 
and under rule 6 it ceased to have effect after the 31st of March, 1923. The 
applicant s contention as regards the old practice cannot hold good as no practice 
against law can be cited as a precedent. 

(2) Under Central Provinces Gazette Notification No. 9, dated the 5th 
May, 1922, published at page 102 of the Central Provinces Gazette. Part II, 
dated the 13th May, 1922, it is clearly said that in all cases where the total assessable 
mcome is Rs. 40,000 and above, the powers of Income-tax Officer shall be exercised 
by the Assistant Commissioner. I'Kus as this case was one where the income was 
over Rs. 40,000 the registration in this case too should have been made by the 
Assistant Commissioner, vide remarks of the learned Judges of the High Court in 
Allahabad in the case of Calla Alai Ilardeo Das Cotton Spinning Alill Company 
of Plathras (i). The Income-tax Officer, Amraoti, had thus acted beyond his 
powers in granting the certificate under question. 

(3) From the application of the assessee to the High Court it seems that 

he doubts whether under any provisions of the Income-tax Act of 1922, he is bound 
to apply for the registration of the firm after the 1st of April of every taxable year. 
To this I would draw the attention of the learned Judges of the High Court to 
the remarks made by the learned Judges of the Allahabad High Court in the case 
cited above which clearly say : “ The obvious intention of the rules as shown by 

the wording of the prescribed form of the certificate is that such applications should 
ordinarily be presented in the month of April, the first month of the financial year. ’’ 
In December 1922 no return of income under sub-section (2) of section 22 of the 
Indian Incryne-tax Act, XI of 1922, was even due and therefore no application for 
registration could be made in December 1922 to take effect in financial year 1923-24. 

fV. B. Pendharkar. Pleader for the assessee. 

( 7 . P. Dick, Government Advocate, for the Crown. 


(1) 1 I. T. C. 266 ; I. L, R. 46 All. 1. 
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ORDER. 

On the i6th December, 1922, a certificate of registration under rule 4 of 
the rules made by the Board of Inland Revenue in exercise of the powers conferred 
by the Indian Income-tax Act, 1922, was granted to the firm of Jafferji Hiptullahbhai 
of Amraoti by the Income-tax Officer. At the end of the certificate is written 
‘‘This certificate of registration has effect from the 1st day of April, 1923.” 

On the nth December, 1923, the firm was assessed by the Assistant Commis- 
sioner to Rs. 6,409-14-0 income-tax and Rs. 1,148-4-0 super-tax for the year 
1923-24. The firm objected to super-tax on the ground that as it was a registered 
firm it was not liable to super-tax. This objection was disallowed on the only 
ground that the assessec “ did not apply for registration for the account year. ” The 
firm appealed to the Commissioner of Income-tax but the appeal was dismissed. 
The Commi^ioner held that the certificate of registration could have no effect after 
the 31st March, 1923. His reasons are stated as follows ; — 

“ The Income-tax Officer had obviously made a blunder. He should have 
referred the appellants to submit the application after the ist April, 1923, and told 
them that the registration could have effect only till the end of the financial year 
during which the application for registration was presented, but as observed by the 

r Allahabad in Lalla Mai Hardeo Das Spinning 

Milu, In re (i), the mere blunder of the Income-tax Officer does not convert a 
really unregistered firm into a registered firm if the prescribed rules are not 
strictly followed. Ignorance of law is no excuse and it was the business of the 
petitioners to acquaint themselves with the rules on the subject before presenting 
the application for renewal. The certificate of registration referred to by the 
appellants can have no effect after the 31st March, 1923. The Assistant Com- 
mi^ioner has therefore rightly held that the petitioners constituted an unregistered 

referred is stated by the Commissioner as follows 

tion filed?y\SfaL:ieeLt" THlgTcourt' wh^th^rT" ‘"1*'”= 

year .923-.4 though the applicatfon wa^'^ade bel re "rCl 

the nth December, 1922, states "renewal for th application dated 

the certificate purports to have been granted for^ tharyca^r''^''' The 'c ”• 
however in his reference explains that what the Assistanrc ■ ■ ^“““'asioner 
that the registration to have efferr m « stant Commissioner meant Was 

applied for and sanctioned after the ist of should have been 

before the 31st March, ,923, it ceLd to hte “"^e 

of the Income-tax Rules). ^ {vide rule 6 


The Comimssioner-s reasons for the finding against the fir 


T 5 

Income-tax 


'To kaa .,-11 j • a ® -fectwiCL luc juiu arc US follow«5 • 

Officer in the preserT b^eT mannersectimTa ''n '’^[|8i"tered with the 

viiuii ^ n4;- J his manner i® 


(O 
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scribed by rules 3, 4, 5, etc. Rules 5 and 6 state that the certificate of registration 
shall have effect from the date of registration up to the end of the financial year 
in which it is granted. In the present ca^c the certificate of registration was granted 
on the i6th December, 1922, and under rule 5 it took effect from that date and 
under rule 6 it ceased to have effect after the 31st of March, 1923. The applicant’s 
contention as regards the old practice cannot hold good as no practice against law 
can be cited as a precedent. 

“ (2) Under Central Provinces Gazette Notification No. 9 dated the 5th 
May, 1922, at page 102 of the Central Provinces Gazette, Part II, dated the 13th 
May, 1922, it is clearly stated that in all the cases where the total assessable income 
is Rs. 40,000 and above, the powers of Income-tax Officer shall be exercised by the 
Assistant Conimissioner. Thus as this case was one where the income was over 
Rs. 40,000, the registration in this case too should have been made by the Assistant 
Commissioner, vide remarks of the learned Judges of the High Court of Allahabad 
in the case of Lalla Mai Hardeo Das Cotton Spinning Mill Company of Hathras, 
In re (i). The Income-tax Officer, Amraoti, had thus acted beyond his powers in 
granting the certificate under question. 

“ (3) From the application of the assessee to the High Court it seems 
that he doubts whether under any provisions of the Income-tax Act of 1922 he is 
bound to apply for the registration of the firm after the ist of April of every taxable 
year. To this I would draw the attention of the learned Judges of the High Court 
to the remarks made by the learned Judges of the Allahabad High Court in the 
case cited above which clearly say : ‘ The obvious intention of the rules as shown 

by the wording of the prescribed form of the certificate is that such application 
shoiild ordinarily be presented in the month of April, the ist month of the financial 
year. * In Decembei 1922 no return of income under sub-section (2) of section 22 
of the Indian Income-tax Act, XI of 1922, was even due and therefore no application 
for registration could be made in December 1922 to take effect in financial 
year 1923-24. ” 

The question referred to the High .Court is whether the certificate is effective 
because it was not applied for and given at the right time. Throughout the pro- 
ceedings, original, appellate, or in connection with the application for reference to 
the High Court, there is lio reference to the incompetency of the Income-tax Officer 
to grant the certificate and the question of such incompetency is not referred to me 
and I do not go into it. 

I now take up the first and the third reasons. The firm had been registered 
in previous years and it was admitted on behalf of the Commissioner that this is a 
case of renewal of the certificate referred to in rule 6 of the Income-tax Rules. 
According to this rule the application for renewal should be made on or before 
the date on which the return under sub-section (2) of section 22 of the Act is 
due. It is admitted in this case that the return was due on or about the 3rd of 
June, 1923. The application was made on the i6th December, 1922, with the 
instiument of partnership and a copy thereof. It was thus properly made so far 
as the time prescribed for making it is concerned. Rule 4 provides that on the 
production of the instrument of partnership or its copy the certificate shall be 
entered in writing on the instrument or copy and prescribes that it shall be signed 
and dated by the Income-tax Officer. I take it that this rule applies ^ to the 

case of a renewal of a certificate. This rule was also complied with. Thus there 

was no infringement of any rule as to the time for applying for and renewal of the 
certificate. The Commissioner’s reason based upon rules 5 and 6 is swewhat 
technical and is open to be answered by a similarly technical re^ that rule 5 
the first part of rule 6 upon which he relies refe r to an original grant of certificate 

(i) I I. T. C. 266 -, I. L. R. 4« All. I. 
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and not to a renewal in respect of which nothing is said as to the date from or to 
which it shall have effect and that therefore the duration of its effect is governed 
by what it itself says. 

Leaving aside the technical answer and assuming that the same considerations 
apply to a renewal of a certificate as to an original grant of it, .1 think the effect 
of rules 5 and 6 is not to render void a certificate granted before the 
month of April oiv an application made before that month. I 
quite agree with the remarks of the learned Judges of the High Court of Allahabad 
quoted in the third reason by the Commissioner. The use by them of the word 
“ ordinarily ” is to be noted. An absolutely strict compliance with the intention 
of the rules, if insisted on, might lead to inconsistencies. Under rule 5 the certi- 
ficate has effect from the date of registration of the firm. The granting of the 
certificate and the registration are effected by one and the same act of the Income- 
ta.\' Officer. The form of the certificate states that it has effect from some day in 
April. Therefore the registration must be on some day in April. The applica- 
tion therefore also must be made at the latest on some day in that month. It is 
admitted in this case that it need not Iiave Been- made in April but could have been 
made any time before the 3rd June, 1923, under rule 2. There will thus be an 
inconsistency between rule 2 and the intention of rules 5 and 6. Suppose again 
the application is made just before the closing time of the office on the last day in 
April. Is the Officer expected to register the firm and grant the certificate before 
the 1st of May ? If it is open to the Income-tax Officer to register the certificate 
after the l^t day of April, then there will be an inconsistency between the form 
of the certificate and rule 5. 


In my opinion the presentation of the application before April was not 
improper and this is now admitted on behalf of the Commissioner. After all it 
does not appear to be the firm's fault that the certificate was panted before and 

month of April. There was nothing to prevent the Income-tax 
Officer frorn keeping back orders on the application till the month of April. There 
was no ambiguity as to what financial year the certificate was applied for and in 
fact It was issued for the year 1923-24. If the Income-tax Officer had postponed 
mdorsmg the certificate ti 1 the month of April, admittedly no difficulty would 

’/r"' “P"*® statement in the certificate 

^om the“!fith'n effect 

Nreffect 31st March, 1923, 

c^ti. oi •’oTr ri&ii 

“ Whether when the firm did not apply for reeistration k 

T he question was answered in the ne?ativ<» It uto* j l • 
not in existence before the date on which thel-eturn 7 ^ 

nership and the firm was not then in a position to instrument of part- 

m fact it had not applied before such date It wp ^ ^ 

on which the assessment was made there had h •* found that on the dav 
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[ 118 j IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Norman Macleod, Kt., Chief Justice and Mr. Justice Coyajee. 

[14th April, 1925.] 

Amratlal K. Gandhi . . . Assessee. 

V. 

Commissioner of Income-tax, Bombay . . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 48 (1)1 and $0— Dividends — Application for refund 
of tax deducted — Period of limitation — "ReOpVered," meaning of. 

A claim by the shareholder of a company for refund of tax under Sec. 48 (1) of the 
Incqme-tax Act in respect of dividends received by him, must be made within one year from 
the last date of the year in which the dividends were paid by the Company, and not the year 
in which the company paid to Government the tax on its profits. 

Income-tax is "recovered” ^vithin the meaning of Sec. 50 of the Act when the dividend 
is paid. 

Reference [Civil Reference No. 20 of 1924] made by the Commissioner of 
Income-tax, Bombay, as per letter No. A-58, dated 22nd October, 1924, under 
section 66 (2) of the Income-tax Act (XI of 1922) for the opinion of the High 
Court. 


CASE. 


Under section 66 (2) of the Indian Income-tax Act, 1922 ((XI of 1922, 
India) (hereinafter referred to as the Act) and at the instance of Mr. Amratlal 
K. Gandhi of Mandvi Street, Seth’s Pole, Ahmedabad City, (hereinafter railed 
the petitioirer), I have the honour to submit for your Lordship’s opinion, a question 
of the interpretation of section 50 of the above Act. 

2. The reference arises on account of the claim made during the financial 
year 1924-25 for refund of income-tax on dividends received by the petitioner during 
the financial year 1922-23 from the Fazulbhoy Mills, Ltd. 

3. On 1st June, 1924, the petitioner submitted to the Income-tax Officer, 
Ahmedabad, two dividend certificates from the Fazulbhoy Mills, Ltd., dated the 
7th July, 1922, and 7th December, 1922, for Rs. 520 and Rs. 400 respectively, 
together with his returns of income for the years 1923-24 and 1924-25 and claimed 
refund of income-tax on the amount of these dividend^ under section 48 (i) of 
the Act. 


4. The Income-tax Officer, Ahmedabad, disallowed the claim, -saying that 
it was time-barred under section 50 of the Act, because the tax on account of these 
dividends was recovered by the company from the amounts of these dividends on 
the dates it distributed them, viz., 7-7-1922 and 7-12-1922. He held that as 
required by section 50, the petitioner should have lodged his claim within twive 
months from the last day of the year 1922-23 in which the 'dividends were paid and 
tax recovered. The last day of the year 1922-23 was 31st March, 1923, and so 
the last day for presenting a claim for refund was 3 **^ March, 

As the claim was put in on ist June, 1924, it was time-barred according to t e 

Income-tax Officer. 

- The petitioner thereupon appealed to the Assistant Commissioner of 
Income-tax, Northern Division, who agreeing with the above views of the Income- 
tax Officer, Ahmedabad dismissed the appeal. He then asked foi this reference 

under section 66 (2) of the Art. 

6. The petitioner's contention has been that tax on dividen^ 
taken as recovered when tax on the profits of the company out o. 
dends were distributed was paid to the Income-tax Officer. The profits earn y 
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the Fazuibhoy Mills, Co., Ltd., in 1922-23 must have ban, in the ordinary Murse 
assessed to tic during the year 1923-24 and the tax paid 

last day of that year (1923-24) was 31st March, 1924. the claim to refund was 
according to the petitioner, allowable till 31st March, 1925- 

7. The question for your Lordships to decide is ( i ) what is the exact mean- 
inc of the words “the year in which the tax was recovered’ in se«ion 50 of 
a^ct? Do they refer to the year in which the company concerned declares a divi- 
dend or the year in which it pays to Government the tax on the profits out of which 
the dividend is paid out? and (2) whether the claim made during the financial 
year 1924-25 for refund of income-tax on dividends declared and received in the 
year 1922-23 is time-barred under the above section 50 of the Act. 

8. Section 50 of the Act runs as follows: — 

“ No claim to any refund or i.icome-tax under this chapter shall be allowed 
unless it is made within one year from the last day of the year in which the tax was 
recovered.” 

The point to be considered is whether the date of recovery of tax in the 
case of a share-holder is the date when the company actually pays the tax or the date 
on which it declares a dividend. 


9. I am respectfully of opinion that as far as dividends paid out by a com- 
pany are concerned, the tax thereon must be taken as recovered on the date when 
they are declared. The company distribute^ net amounts of dividends after deduct- 
ing tax and not gross amounts. It does not first declare and pay the amount of 
dividends without recovering the tax due thereon and thereafter, when tax is to be 
paid by it to Government, ask the share-holders to hand over to it the lax due on their 
dividends. Section 16 (2) of the Act requires that in calculating the income from 
dividends of an assessce, the amount actually received from a company “shall be 
increased by the amount of income-tax payable by the company in respect of die divi- 
dend received.’* This is because the shareholder is supposed to receive his dividend 
after deduction of the tax thereon by the company. Again, section 48 (i) of the 
Act says that " If a shareholder in a company who has received any dividend there- 
from satisfies the Income-tax Officer that the rate of income-tax applicable to the 
profits or gains of the company at the time oj the dedaration of suck dividend is 
greater than the rate applicable to his total income of the year in which such divi- 
dend was declared, he shall, on production of the certificate received by him Under 
the provisions of section 20 be entitled to a refund on the amount of such dividend 
(including the amount of tax thereon) calculated at the difference between those 
. ***^^^' The words in italics above clearly indicate that the date of recovery of 
tax on dividends is the date when the company declares them, because for the purposes 
of refund, we arc to take into account the rate in force on the date of declaration 
of the dividends and not the rate at which the profits are actually taxed. The 
company is supposed to recover the tax from the shareholders while declaring the 
dividends at the rate in force at that time and so refund is ordered to be granted 
under this section 48 (i) taking it that tax has been recovered at the rate in force 
at the time of declaration of the dividend. If the intention- of the 
legislature was to take the date of payment of tax bv a company as the date on 
which tax was recovered from its share-holders, there was no reason to lay doivn 
that the rate of tax in force on the date of declaration of the dividend should be 
taken into account in granting a refund. As the rates of tax are being annually 
precribed in the Finance Act, they may vary from year to year and the rate of tax 
in the year in which a dividend is declared may be quite different from the rate in 

force in the year m which the company pays tax on the profits out of which this 
dividend was paid« ' 
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10. A very important point for your Lordships’ consideration in this con* 
nectjon is the fact that under section 48 ( 1 ) of the Act, a shareholder can have a 
lefund on account of a dividend received bv him even before the company actually 
pays tax in respect of the prohts out of which the dividend has been distributed. In 
this very case, on 1st April. 1923, the petitioner could have asked the Income-tax 
Officer to grant him a refund under section 48 ( i ) on account of the two dividends 
received by him in July ajid December, 1922 and the Incoime-tax Officer could have 
done so in that month. A company is allowed time under section 22 (1) of the 

nV k *^'1 profit and loss statement and balance sheet for the previous year 

till 15th June of a year and in the ordinary course is assessed some months there- 
after. Hence, in the above case, a refund could have been granted in April, 1923. 
the company itself actually paying tax cn its 1922-23 profits in August or September 
1923. Now. what is the meaning of the word "refund”? It means giving back 
what has been paid already. If no tax was paid by the company, how can any 
lefiiiuls be granted to a shareholder if it is to be taken that he pays tax only when 
the companj pays it. The law’ allows a refund clearly because it takes it that the 
company does recover tax at the time of the declaration of the dividend and it is 
that recovery which is the subject of a refund. I hope 1 have made my meaning 
quite clear to your Lordships. J here can be no refund of tax w'hich has not been 
reco\'ered already as (jovernment can refund only what has been already paid to it 
in excess. If we arc to regard the shareholder.^ as paying tax only when the com- 
pany pays tax to Cjovernment on the profits from w’hich the shareholders get their 
dividends, no refund can be allowed until the company pays tax. However, under 

48 (1), a shareholder claims and actually gets a refund even before the com- 
pany pays the tax and that is because, as far as he is concerned, recovery of tax is 
taken to have been effected by the company on behalf of Government on the date 
his dividend is declared. T he company after deducting tax in this way from the 
shareholders in due time settles its income-tax account with Government. I'he 
shareholders are also allowed to settle their income-tax account w’ith Government 
directly under ejection 48 ( 1 ) taking due credit for the recovery effected by the 
company. 

11. Another imjwrtant point for your Lordships’ consideration is the fact 
that the dividends are not ahvays paid out of current profits. It is not w'holly cor- 
rect to assume that the dividend paid in the year A is paid out of the profits of the 
year A or that a dividend paid in the year A is paid out of the profits on which the 
company is taxed in the following year B. 

Cases in which dividends are paid from reserves accumulated several years 
ago arc within the knowledge of everybody and in such cases, according to the inter- 
pretation put in by the petitioner, the claim to refund will be always time-barred 
even if the shareholder applies for a refund immediately after the declaration of 
the dividend as the company paid tax on the reserves out of which the dividend is 
paid years ago. Section 48 ( i ) allow’s refunds on account of dividends received by 
a shareholder without any reservation as regards the source from which they might 
have been derived and does not exclude dividends paid wholly or partly from reserves. 
An interpretation on the lines suggested by the petitioner will result in excluding 
wholly such cases from the benefit of refunds. 

12. The words "the year in which the tax w’as recovered” in section 50 
might tempt us to rush into the conclusion that after the words "was recovered” the 
words "by Government” are to be taken as understood and that these words "by 
Government” are omitted simply because it goes without saying that the recovery 
is, of course, meant to be by Goveri>ment. The whole Chapter VII to which 
this section 50 applies, will however, if gone through, make it clear to your Lord- 
ships that the recovery of tax referred to in this .section is not confined to direct 
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recovery by Government, but extends also to recovery at source by various persons 
on whom the duty of deducting tax has been imposed under the Act. Take the 
rases referred to in section 4.8 (3). Tax on interest on debentures issued by a 
company is to' be deducted under section 1 8 by the company at the time of payment 
of interest. Recovery is thus effected in these cases also by companies. In the 
case of interest on Government securities, tax is recovered by the persons empowered 
to pay the interest. Tax can be said to have been recovered from a person the mo- 
tnent it is withheld from any payment due to him. If Rs. 800 are due to me on 


— die UUC iSlC Ull* 

account of interest on the debentures of a company, the moment the company pays 

ing Rs. 75 on account of income-tax at 18 pies in the rupee, I 


me Rs. 725 deducting Ks. 75 on account ot income-tax at iff pies in the rupee, I 
ivill say that Rs. 75 have been recovered from me as tax. I myself will be short of this 
amount from that very date, no matter whether the company retains the amount 
with It or the Government and from that very moment will I desire to have it back 
wholly or partly, were I not really liable to pay so much as tax. In exactly the 
same way, were Rs. 800 due to me on account of dividends from a company, the 
moment it offers to give me Rs. 725 only, wll I think of having been entitled to 
get back my Rs. 75 whoever might have got them, were I really not liable to any 
t^. 1 would not care how long the company might take to pay the a«nount to 

Government. If I were l.able. ,o tax at .2 pies only, I would think th« Rs. 25 
uere recovered m excess from me and would ,vish to have the amount back from the 

T/'l. of Rs. 725 on ,st 7une 

1st Semember^'ioaT’’/"*' September. 1924. would I be debarred till 

income tr? C ^ 1 ■'ooovered from me on account of 

income-tax? Surely from the moment Rs. 75 were withheld from me would I be 

of “"““"A income-tax Rs. 75 were recovered from the amount 

of dividend payable to me an^ would really think it sheer injustice if I were not to 

fhin^thar^b “oess till after ist September, 1924. I cannot 

think that the legislature ever meant to get tax actually recovered on behalf nf 

Ti: tt! 

who sleeps over his right to apply for’! ref und"^ for u" ® share-holder 

subnut that the logical conclusions of accepting^ the Detitio“'^>’ ^ 

section 50 will be to take the shareholder. J! u ^ P.^'Honer s interpretation of 

by companies concerned and tb keep them* backT torn T'f of ‘t 

longer the company takes to get itself Messed andT T'' ® V*"' The 

the delay in the shareholders’ getting back what wa^ Sreater will be 

long long ago. The interpretation of tht T^tionTy 

allows refunds taking into account the very date nn h' Department 

did sufer the burden of this taxation and ^t seeL.rh,irh shareholaers actually 
obligation to remove a burden to which le is nm lUbt r.'**"*®'’'®- Thf 

the date the burden falls on hikn and the oractire of^I^ arises from 

ST this^ery date^ f'”* Department has hitherto 

fically added some such words as “by Government” after th * >ofs|ature had spec!- 
n section 50, I would have perhaps been inclined tn was recovered*' 

^tation though it would have put many a shareho°aer*’7o^ Petitioner's inter- 
thout any such specific provision, I emphatically endorse th *"«>nvemcnce. 

officer, and give it as my opinion that the date of ~ t t^'T ^*^1? 

y I iXK tor the purpose 
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of section 50 is the date on which the dividend is declared by a company. It 
declares the dividend deducting therefrom the income-tax due and the shareholders 
suffer the burden of taxation from that very date. 

13. A copy of your Lordships’ opinion in the matter may kindly be certified 
to me at an early date for further action in conformity with section 66 (5) of the 
Act. 

The Advocate-General, instructed by the Government Solicitor, for the Crown. 

JUDGMENT. 

T'he Court is of opinion that the income-tax is “ recovered ” when the 
dividend is paid. 


[ 119 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Broadway and Mr. Justice Jat Lai, 

[15th April, 1925.] 

Colonel Malik Sir Umar Hayat Khan and another . . . Assessees. 

V. 

Commissioner of Income-tax, Punjab . . . Referring Officer. 

Incorne-tax Act {XI of 1922), Secs. 2 (1) and 4 (3) (viol ) — Water from assessee's 
canals irriyafing stranger’s lands — Payment to assesses of share of produce therefor — If agri’ 
cultural income. 

The assessees, owners of private canals drawing water directly from the Jbeluin, 
utilised the water, firstly to irrigate their lands and secondly, so far' as it may be available, to 
irrigate the lands of o^ers and paid the Government a royalty or “water due,” under the 
Punjab Minor Canals Act, for every acre irrigated. The owners of the lands irrigated by 
the suplus water paid the assessees a fourth share of the produce as payment for the water 
used by them. On an assessment to income-tax of the income so i^ceived by the assesaees, 

Held, that the income in question is simply the price paid for water supplied and not 
income derived fron\ land and consequently is not agricultural income within the meaning of 
Sec. 2 (i) of the Act and exempt from assessment. 

Case [Civil Reference Case No. 24 of 1924] referred by the Commissioner 
of Income-tax, Punjab and North-West Frontier Province, with his letter N0.505-J- 
M. dated the 12th November, 1924, for the orders of the High Court. 

CASE. 

This reference which is made under section 66 (i) of the Income-tax Act 
(XI of 1922), deals with a point which has arisen in two cases, viz., those of 
Colonel Sir Malik Umar Hyat Khan, K. C, S. L, C. B. E., M. V. O., and Captain 
Malik Mumtaz Muhammad Khan, both residents of Shahpur District. Both own 
private canals which draw water direct from the Jhelum. This water is used^ 
firstly, to irrigate their own land, and secondly, so far as it may be available, to 
irrigate the lands of others. Sir Umar Hayat Khan owns two canals, one 
(Piranwala) which irrigates 2,400 acres most of which belorjgs to others, and 
another (Sahibkhanwala), which irrigate;s 12,000 acres most of which belongs to 
himself. Captain Malik Mumtaz Muhammad Khan owns wily one canal 
(Jehaiikhanwala^ which irrigates 5,500 acres mainly owned by himself. 

2. These canals appear to have been constructed some time after the 
Mutiny ; and, ever since Sir Ja,mes Wilson’s settlement of Shahpur in the early 
nineties, Government, as owner of the water In the Jhelum, has charged t c oune.s 
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of the three canals not less than four annas per acre irrigated. When the settle- 
ment was revised in 1916 the rate was raised to twelve annas, and the charge is now 
STa “ water due “ under section 8 read with ^tion 3 (f «0 of the Punjab 
Minor Canals Act (III of 1905). The owners themselves, in payment for the 
water they sell to otLrs, take one-fourth share of the produce of the land irrigated. 
The only exception to this rule is in the case of fodder, payment for which is wme- 
times taken in cash. This, however, represents only a very small portion of the 

total payments. 

3. The question for the decision of the High Court is whether this income 
is exempt from income-tax under section 4 (3) (w«) read with section 2(1) \a) 
of the Income-tax Act ; or, in other words, whether it is agricultural 
income” within the meaning of the definition given in section 2 (i) (a), which 
runs as follows : — 

“ Agricultural income ” means — any rent or revenue derived from land 
which is used for agricultural purposes, and is either assessed to land revenue in 
British India or subject to a local rate assessed and collected by officers of Govern- 
ment as such. ” 


4. According to this definition, for the income in question to be exempt, 
it must be shown : — 

(a) that it is derived from land; 

(b) that the land from which it is derived is used for agricultural purposes; 

and 


(c) that the land is either assessed to land revenue or subject to a local rate 
assessed and collected by officers of Government as such. 

For the assessees it is contended that condition (a) is doubly satisfied, as the income 

is derived not only from the land which grows the produce paid for the water, but 

also from the land w'hich forms the canal. 

% 


In regard to (^), it is claimed that in either case the land is used for an 
agricultural purpose ; and in regard to (c), that the land from whicli the produce 
is obtained is assessed to land revenue and that the canal land itself is subject to a 
local rate in the shape of the “ water due ” rcferi;cd to above. 


5. From this it will be seen that the owners of the canal groimd their claim 
to exemption upon two contentions, viz., that the income they receive in payment 
for their surplus water is derived — 

(1) from the land out of which the canals have been constructed, and, 

(2) from the land irrigated by the canals. 

In both cases it is claimed that the land is used for an agricultural purpose, 
and in the first case it is said that the land is subject to a local rate in the form 
of a * water due, ’ while in the second ca.se the land is admittedly assessed to land 
revenue. 


6. I take the first contention first. It may be conceded that the construction, 
maintenance, and use of an irrigation canal are agricultural purposes, but it seerns 
to me extremely doubtful whether the income we are considering can be said to be 
derived from the land out ol which the canals are constructed. It would seem to 
me rather to be derived from the water which passes over it. 

opinion, is condition (r) of paragraph 4 above satisfied. The 
land has admittedly never been assessed to land revenue, probably because the 
asscssees claim ah indefeasible right of ea.<5ement to carry canal water over it vide 
statement of the counsel, dated 2nd August, 1924 (copy attached). And as the 
land revenue thereon has never been “ released, crtmpoiinded for, redeemed or 
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^ ^nnjah District 

Boards Act of 1883], the land is not subject to a local rate. Still less is it actually 

assessed to such a rate, and it may well be argued that sectiorf 2 (i) (a) of the 

collected. The only rate payable by the assessees is the “water due” referred to 

above, which is not a local rat- within the meaning of the District Boards Act but 

as has already been stated, a due payable under the Minor Canals Act. It is in 
effect a royalty paid to Government not as owner of the land over which the water 
passes, but as owner of the water of the Jhelum from which' the 

canals are supplied Accordingly, so far as the first conteruion is concerned it 

seems to jne that the assessees’ claim fails. ’ 


7. 1 come now to their second contention, namely, that the income in ques- 

tion IS derived from the land irrigated by the canals. There is no doubt that the 
land from which the produce is derived is used for agricultural purposes and is also 
assessed to land revenue. Two out of the three conditions specified in the defini- 
tion are, therefore, satisfied. There remains the question whether the income 
which IS received in the form of produce can be said to be derived from the land 
which grows the produce. If the water supplied by the assessees was paid for in 
cash, the income derived therefrom would presumably be taxable, as it would be on 
the same footing as any other income derived by those who sell commodities such 
as implements, seed or manure. to agriculturists. In this case 

however, it is contended that, since the owners of the canal receive for their water a 
share of the produce instead of cash, they are virtually partners in the cultivation of 
the land and as such derive their income from it. There would be more force in 
this contention, if it could be shown either that the payments made for the water 
constituted rent for the land rather than rent for the water, or that the owners of 
the water were bound under any circiumstances to supply it to those who take it at 
present. Formal enquiry made by the Income-tax Officer, Shahpur, shows, how- 
ever, that the payments are in no sense rent for the land, and, that the assessees are 
not boimd to sjjpply water to anyone regardless of circumstances. In this connec- 
tion I attach a copy of the written reply submitted by Counsel for the two assessees 
to three questions put to him by the Income-tax Officer. The following may also 
be quoted from Sir James Wilson’s Shahpur Settlement Report for i887‘94(p. 66) : 


The owners of private canals were required to execute an agreement to the 
following effect: — 


We agree for the term of settlement to the following conditions: — 

(1) We agree to pay a fiuctuating royalty at the rate of two annas per 
bigha (equal to four annas per acre) on all land, whether belonging to ourselves or 
others, irrigated fro^ni our canals. 

(2) So long as the present assessment continues in force, we agree unless 
with the special sanction of the (lovernment, not to charge for water other perbons 
irrigating their lands from our canals more than the present rates wliich are for 
flow irrigation, one-fourth of every kind of produce, including straw and grass, be- 
sides two seers per maund of uncleaned cotton and two tolas per maiind of grain as 
vinhassili, etc., and for jhalars on the canals belonging to Malik Hakim Khan and 
Malik Khuda Bakhsh Rs. 20 per jhallar. 

Provided that in special cases, for instance, if the water be applied to unculti- 
vated land or by the fault of the irrigator the water be wasted or the produce be 
less than it should be, we shall be considered entitled to realise whatever in similar 
circumstances Government realises on State canals. 

(3) We agree to continue, as far as possible, to give water to land at pre- 
sent irrigated from our canals but our own land shall have a preferential right to 
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water- and we shall be entitled with the sanction of the 

stop this supply of water to any land in circnrmtance? under whicR Govern^en 
would have stopped the supply of water from a State canal. 

The above agreement was signed by the assessees. Elsewhere hi his report 
(naee 2Q) Sir James Wilson remarks that the area irrigated fluctuates greatly from 
year to year, as the owners of the private canals only give others the suiplus water 

nor required by themselves. 

In this connection, it may be mentioned, that the question whether these pay- 
ments are liable to assessment was referred by the Punjab ^“vernnient to 
Government of India in .898 (vide their Letter No. 21 S. dated 19th Maj, i8g8). 
h was held by the Government of India that the levy of the royalty, as the water 
due’ w* then called, could not “operate to exempt the owners of the canals from 
the pay.ment of income-tax on the net profits they derived from the sale of the water. 
This view seems to me as correct now as it was then. 


8 A further argument is urged by Counsel, namely, that though the income 
is received on account of water, it is to the land that the owners of the canal look 
for the satisfaction of their claim. This argument is based upon P. L. R. i8o 
(Case No. 184 of 1898 Sker Shah v. Natha Singh and others) in which it was held 
that a suit to establish a right to the use of canal water for irrigating land was a suit 
relating to land. In that case plaintiff asked for “ a declaration in res- 
pect of a certain proportion of the annual produce coming to him. In regard to 
this claim the judgfCnent states as follows; — 


“He (the plaintiff) certainly claims that share as^ rent on account of water 
privilege, but he looks to the land itself for his satisfaction, hence his suit can be 
held to be one relating to land.” In my opinion the judgment is irrelevant to the 
present issue, as it merely states that the suit in question is one “relating to land * ; 
it docs not say that the “rent on account of water privilege” is “derived from land” 
which are the words used in section 2 (i) (<z) of the Income-tax Act. The plain 
meaning of these words is that to be exempt from tax the income must be directly 
derived from land. If income that is indirectly derived from land is exempt, much 
income that is now assessed to income-tax without question would escape, such as 
the income of a money-lender derived from payments in grain or tTie income of a 
merchant dealing in sugar or cotton. In this case the assessees have no rights in 
the land irrigated with their water, nor any rights connected with it; nor have they 
any proprietary title to the produce. Their share in the latter therefore cannot in 
my opinion be said to be derived from the land. Afe, however, the question is not 
entirely free from doubt, I refer it to the High Court under section 66 (i) for 

decision. 


Reply submitted by counsel. 

Q, I. Has the revenue on the canal lands been released, redeemed, com- 
pounded or as.signed ? 

A. No. Revenue is assessed on the lands irrigated by the canals in ques- 
tion and is paid by the proprietors direct to the Government. In addition to the 
land revenue paid by the proprietors to the Government the proprietors pay — 

(a) To the Maliks the Haq Chahanni due, which is a payment in kind, 

of one-fourth of the produce of the area irrigated ; 

(/>) Khuskhaslati dues to the Government on the area irrigated. 

On the Haq Chaharmi A\xt& realised by the Maliks they have to pay to the Govern- 
ment Haq Shahi or royalty. This will appear from a copy of the Fard 
Bachch of Jahanabad attached herewith. Similar entrids relating to other villages 
can also be produced. 
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Local rates and cesses are charged upon such lands. The land underneath 
the chiMinels vests in the original proprietors but the Maliks have an absolute and 
indefeasible right of eakement over it to carry canal water. 

Q. II. What is the precise nature of the agreement, if any, between the 
landlords and the canal owners ? 

A. The agreement between the land owners and the canal owners arc 
mbodied in the fV ajib-ul-arz of the various villages, copies of some of which arc 
enclosed herewith. Ever since the canals were dug the landholder have been taking 
water on payment of one-fourth Batci. 

Q. III. Whether the canal owners can refuse giving water to the ^atnindars ? 

A. The area commanded by the private canals has been demarcated in the 
Settlement of Mr. Wilson in 1891-92. In this area the proprietors are entitled to 
take the required quantity of water from these canals on payment of the prescribed 
one-fourth Batai to the canal owners. They cannot irrigate their lands from 
Government or other canals. There is a regular 61 e in the Deputy Commissioner’s 
Office re-demarcating the area commanded by private and Government canals. 
Application for copies^ has been made and as soon as the copies are received they 
will be produced. 

The Government Advocate for the Crown. 

Bakshi Tek Chand for the assessees. 

JUDGMENT. 

TTiis is a reference made under section 66 ( 1 ) of the Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Punjab and N. W. F. Province. 
It aq>pears that Lionel Malik Sir Umar Hayat Khan and Captain Malik Mumtaz 
Muhammad Khan, two large landholders in the District of Shahpur own private 
canak which draw water direct from the Jhelum. This water is used by them 
(i) to irrigate their own land, and, (2) to irrigate the land of othere, so far as 
the volume of water may allow. 

Government charges the owners of the said canals royalty or* water due 
which was at one time annas four but now is annas twelve per acre irrigated. 

The o\vners of the said canals receive from the owners of the land irrigated 
by the surplus water a fourth share of the produce. The question referred to this 
C)ourt by the Income-tax Commissioner is whether the income derived by the own- 
ers of the canals from the owners of the land irrigated by the surplus water is liable 
to income-tax. Admittedly if this income can be held to be ‘agricultural incofnc ’ 
as defined in section 2 (i) {a) of the Income-tax Act the said income would be 
exempt under S. 4 (3) (viii) of the Income-tax Act. Mr. Tek Chand on 
behalf of the owners of the canals contended that the income in question was ‘agri- 
cultural income ’ within the meaning of the definition given in section 2 (i) (a) as 
also in the definition to be found in section 2(1) ( 6 ) (i). 

The relevant sections are as follows : — 

“Agricultural income” means: — 

(rt) Any rent or revenue derived from land which is used for agricultural 
purposes, and is either assessed to land revenue in British India or subject to a local 
rate assessed and collected by Officers of Government as such: 

(k) Any income derived from such land by (/) agriculture.” 

Now it seems to us to be quite clear that the income before it can be regard- 
ed as“ agricultural income ” must be derived from land again the land from which 
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it is derived must be used for agricultural purposes and finalty that land miut be 
assessed to land revenue or be subject to .a local rate assessed and collected by offi- 
cers of Government as such. The Income-tax Commissioner has given it as his 
opinion that the income must be derived directly from the land before it can be re- 
garded as exempt. To this Mr. Tet Chand took exception and urged that inas- 
much as the lands irrigated by the surplus water were used for agricultural purposes 
and were assessed to land revenue, the income derived from the payment of the 
share of produce must be regarded as an income derived from the land. He also 
contended that inasmuch as the owners of the canals had acquired an easement over 
the land through which the canals were dug, the land under the water must be re- 
garded as appurtenant to the lands irrigated and inasmuch as “ water due ” is levied 
under the Punjab Minor Canals Act, the land is subject to a local rate and the 
incolmc in question is exempt. He urged that the income could not be derived 
from the sale of water inasmuch as it might happen that in spite of water being 
supplied there may be no crops produced on the land irrigated and therefore, there 
would be no price paid for the water. Mr. Dalip Singh for the Crown on the 
other hand contended that the income in question was derived directly from the sale 
of water and the mere fact that there was a remote possibility that there may be 
no payment for the water supplied did not affect the question or render the income 
one derived from land. In the couree of arguments our attention was drawn to 
^ommmioner of Income-tax v. Zamindar of Singampatti (i), Birendra Kishor 

Emperor v. Probat Chandra 

. authorities but as the question now before us was 

1 Madras and Calcutta Courts we are unable to see that they afford any 

not that intention. We can-’ 

c* I ^ ^ i" subservient or appurtenant to the land irrig^d 

=>■ ■‘lEt' FHrS-if 


Sf IN THE HIGH COURT OF JUDICATURE AT PATNA 

Befar. S.r Dnu,son Miller, K,.. Chief Justice and Mr. Justice Jusala Pru,^ 

Shiva Pta^d Singh 

Assetsee* 

Oommissioiirr of Income-tax, Bihar and Orissa ... Referrin ntf 

Crstes theremder. if de duetiL Suppt, .let. " 

'• ■ I. T. c. I, L. R. 45 Mad. 5!* s'.'Ti t' c'°*a.v 
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An asses^e assessed under Sec. 12 of the Income-tax Act (“other sources”) on income 
consisting of royalties on coal is not entitled to deduct, in the computation of bis taxable 
iilcome, the cesses paid by him under Sec. 23 of the Bihar and Orissa Mining Settlement 
Act, 1914. The payment of the cesses, tbou^ a necessar>- expense arising in connection 
Hvith the ownership of the royalty, is in no sense an expenditure incurred for any purpose 
incidental to the making of the income. 

Raja Jyoti Prasad Sin^/A Deo, In re, i I. T. C. 103, applied. 

K. M. Selected Coal OpimPany of Manbhum, In re, i I. T. C. 281, distinguished. 

Manindra Chandra Nandi v. Secretary of Staie for India, (1907) I. L. R. 34 Cal. 
257 leferred to. 

Case [Miscellaneous Judicial Case No. 136 of 1924] referred under sec- 
tion 6f> ( 1 ) of the Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Behar and Orissa, for the opinion of the High Court. 


CASE. 

The question for the decision of the High Court is, whether an assessee who 
is assessed under section 12 of the Income-tax Act, 1922, on income from “odier 
sources” (consisting of royalties on coal), is entitled to have deducted, before the 
ta.xable incofiie is determined, the cesses paid by him to the Jharla Water Board and 
the Mines Board of Health. 

2. The facts are undisputed : the assessee is a zaniindar who derives consider- 
able income from royalties on coal; under the Jharia Water-Supply Act and Bihar 
and Orissa Mining Settlement Act, cesses are imF>osed on owners of mines and re- 
ceivers of royalty. Under the Water-Supply Act, the cess is assessed on the actual 
amount of royalty received during the preceding calendar year, and, under the Min- 
ing Settlement Act, the demand is a percentage (at present 20 per cent.) of the 
average of the preceding three years’ road-cess demand. 

3. In my opinion such cesses are not deductible expenses under the law. 
Under section 12 (2) of the Act, the only permissible allowance is any expenditure 
(not being in the nature of capital expenditure) incurred solely for the purpose of 
earning the income. The Patna High CZourt held in Case No. 102 of 19^0 [Rajn 
Jyoti Prasad Singh Deo (1)] that road-cess could not be deducted before deter- 
mining the assessable income froim royalty; (this was a dedsion under the Income-tax 
Act of 1918, but for the present purpose the relevant sections of the Income-tax Act 
of 1922 are practically identical). It is admitted on behalf of the ass^ee 
that chis decision would apply to the present case if he were assesed to these local 
cesses on his net income and not on his gross income. His position is that if he 
receives Rs. 5,000 royalty and in turn pays Rs. 4,000 in royalty to a superior' an • 
lord he is assessed to water-cess on Rs. 5,000 and not on the net income of Ks. 1,000. 
This argument would not in any case apply to the cess payable to the Mines oar 
of Health which is based on the road cess which is in turn calculated on the nc 
profits. But, in my opinion, the argument has no validity evOT as regards c 
water-cess. In the case already referred to, the Court held that the payment 0 
cess (i. e., road-cess) is a necessary expense arising in connection with the owners ip 
of royalties but it fe in no sense an expenditure incurred for any purpose inci en a 
to the making of the income. This remark applies equally to the cesses now under 
consideration. Moreover, income-tax is assessed on the net income ; in the “amp 
^ven above income-tax would be assessed on Rs. 1 ,000. less the expenses incurrea 

in collecting the Rs. 5,000. 

In Miscellaneous Judicial Case No. 77 of 19^ {K M. Selected Cottl^ 
pany of Manbhum (2)], the High Court of Patna held that the cess es mj^n 

{i) I I. T. C. 103; (192*) ^ T 

(2) ' I- T. C. 281; (1924) L. R. 3 295* 
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could be legitimately deducted from the profits of a colliery (an assessment of a 
business under section lo) before determining the assessable income. But that 
case was definitely and deliberately distinguished from the previous one mainly on 
the ground that the local cesses were not rates levied after the profits had been as- 
certained. In fact the colliery business pays on its raisings and despatches, irres- 
pective of whether it made any profits at all. 

Naresh Chandra Sinha and B, B. Ghtysh, for the assessee. 

Sultan Ahmed, Government Advocate, for the Crown. 


JUDGMENT. 

DAWSON MILLER C. J. — This matter comes before us on a case stated 
by the Commissioner of Income-tax under section 66 (i) of the Income-tax Act, 
1922. The assessee in the case is the Raja of Jharia who derives a considerable 
income as the owner of royalties which he receives under mining leases, of which he 
is the lessor, in the Jharia coalfields. The question for our opinion is whether in 
arriving at the taxable income derived from that source the assessee ik entitled to de- 
duct certain cesses or rates imposed upon the owner of such royalties under two 
local Acts, known as the Jharia Water-Supply Act. 1914, and the Bihar and Oris- 
.sa Mining Settlement Act, 1920. Under the former Act a cess is leviable within 
the area prescribed both upon the owners of coal mines and upon the holders of 
royalties from those mines. In the case of mine-owners who are themselves work- 
ing the mines the cess is a cess on the annual despatches of coal and coke from the 
mine and would be payable apart altogether from whether any profit is derived from 
t e actual working of the mine. In the case of a persoa receiving royalties from mines 
the ^ IS paid upon the royalties received at a certain rate which is determined bv 
the Board with the approval of the Local Government subject to a maximum of 
5 per cent, on the asse^ed amount of royalty. Under the latter Act of 1920 a 
somewhat similar rate is imposed under section 23 both upon the owners of mines 
and upon persons who receive any royalty, rent or fine from such mines. In this 

IrXTi f’ ^ ^ ‘ho case of owners is apart from anv 

profit that may or may not be derived from the working of the mine In the case 

of rMd'’r* “ M or fine their assessment is calculated on a perantage 

of road-ce^ payable by such persons. At present the amount is one-fifth ^ 

tion .a'"o^^hT'fn^^*‘tol"t« Z ttse""'"”" “ - 

mg at the taxable income for the purpose oHneom r**” deducted in arriv- 

case of Jyoli Prasad Singh DsoH rth^^nr„J,eT • “ tf*' 

section 12 of the Incomertax Act which relates royalties came within 

sources ' and not under section 10 which aDolie^ tn ■ derived from “otHer 

■■business.” The deductions wWch may Tmde ^ 

come mentioned in the Act arc stat*^ ir^A .™® Jro™ the different classes of in- 

the different heads of income, and under section *"2 whkh'aPDh^^^^ 

»t IS provided that the tax shall be payable bv an aPPl>es to the present case 

sources” in respect of income, profits and gains of everv “other 

to which this Act applies if not included under any ^ the'*or^d ™“\,'''?^ 

'I. (2) of the section— and this is the important oar^of Pcccedmg heads. By 

Pc ^nd gains shall be co mputed after making allowancrfoZ'^*^;!!.”^?.^^^^ 

{>) X I. T, C. 103. 
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fnot being in the nature of capital expenditure) incurred solely for the purpose of 
making or earning such income, profits or gains, provided that no allowance shall 
be made on account of any personal expenses of the assessee. .Now 
the only allowances or deductions which are permissible in the case of income deriv- 
ed from ‘other sources” referred to in section 12 are those already mentioned in 
clause (2) of that section, namely, any expenditure incurred solely for the purpose 
of making or earning any income, profit or gain. It is contended in this case that 
the deductions leviable under the -two Bihar and Orissa Acts to which I have re- 


ferred are expenditure incurred for the purpose of making or earning such income, 
rhe case of the K. M.. Selected Coal Company of Manbhum (i), was relied on in 
support of this contention. But the reasons for that decision do not apply in this 
case. There the assessee was the lessee of mines and the income taxed was profits 
derived from business. The local taxes as already stated in such a case are levied 
on the output or despatches apart from the profits of the business and whether a pro- 
fit is made or not, and must be taken into account in ascertaining whether there is 
a profit which is subject to income-tax. 


The present case appears to me to be governed by the principle adopted in 
the earlier case of Raja Jyoti Prasad Singh Deo (2). In that case this Court decid- 
ed that in determining the taxable income derived from royalties, cesses payable 
under the Cess Acts, that is to say, road-cess and public works cess, cannot be de- 
ducted in arriving at the taxable income under the head of royalties and the only 
question is whether there is any distinction bet\veen the case of a road-cess and the 
case of the cesses imposed under these two Ac*ts. In that case it was argued as has 
been argued here, that the taxes should be j^ducted ijj order to ascertain what was 
the actual income. It was pointed out, however, that the cess was leviable upon 
exactly the same income as the income-tax itself and, following the case of 
Mamindra Chandra Nandi v. The Secretary of State for India (3), which held that 
income-tax could not be deducted in order to ascertain the amount upon which the 
road-cess was leviable, this Court held that, similarly, you could not deduct the 
road-cess in order to ascertain the amount upon which the income-tax is leviable be- 
cause both taxes were imposed upon the same income ; and it was there pointed out 
that the liability to pay the road-cess resulted from the income having been made, 
and the pa3micnt of the cess could hardly be said to form a necessary part in the, 
earning of the income which must come into existence before the liability to 
cess arises, and, although the payment of cess was a necessary expense arising in con- 
nection with the ownership of royalty, it was nevertheless in no sense an expenditure 
incurred for any purpose incidental to the making of the income. No argument 
has been adduced before us in this case which distinguishes the case of the ^ 
imposed under these Acts from the case of road-cess. It seems to me that in both 
cases the cess is imposed upon exactly the same income and the mere fact that the 
income-tax is also imposed on that income is in itself no reason why the cessw should 
be deducted in order to ascertain the taxable amount of income any more than it is 
why the income-tax should be deducted in order to ascertain the amount of cess. 
1 can see no distinction in principle between the present 
case and the case of Raja Jyoti Prasad Singh Deo (2) and in my opinion the Income- 
tax Commissioner arrived at a proper conclusion in the case which he stated for 

our opinion. 

JWALA PRASAD J.— The royalties derived by the owners of lands con- 
taining minerals give rise to the following taxes: 

(1) I I. T. C. 281; (192-li) I- L- R- 3 Pat- 295 - 

(2) I I. T. C. 103: (1921) 6 Pat- L- J- **2. 

(3) (*907) I- L- R- 34 Cal. 257. 
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(,) O* levied under the Cess Act (IX of .880, B. C.) as a.«nd^ hy 
the Bihar and Orissa Act i of 1916. That cess is a cess on the annual net ^ . 
fits derived from the mines contained within the aammdari m the shape of royalty. 

(2) Cess levied under the Jharia Water-Supply Act (Bihar and Orissa 
Act III of 1914) on royalties derived from mines, and 

(3) A tax under the Bihar and Orissa Mining Settlements Act (Bihar and 
Ori»a Act IV of 1920) assessed on the local cess payable by the zamindar whd 
owns the. lands in which the mine is situated. 

It is thus clear that the sources of the three t^es are the same, 
the amount of royalty received by the zamindar and each of them is to be assessed 
irrespective of what is paid under the remaining two Acts. Therefore the payments 
made with respect to any one of the aforesaid taxes cannot be taken into account in 
the assessment made for the tax payable under the other Acts. The rrault is that 
the taxes payable by the assessce in the present case under the Jharia Watcr-bupply 
Act as well as the Bihar and Orissa Mining Settlements 
Act cannot be deducted from the royalty received by him in assessing the tax paya- 
ble under the Income-tax Act of 1922. I therefore agree with the order of my 
Ix)rd the Chief Justice. 


[ 121 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 
liefore Sir Sydney Robinson. Kt.. Chief Justice. Mr. Justice Mmng Gyi and 

Mr. Justice Cunliffe. 

[27th April, 1.925*]' 

A. R. A. R. S, M. Somasundaram Chettiar . . . Assessee. 

V. 

Commissioner of Income-tax, Burma — Referring Officer. 

Jncosne-tax Act (XI of 1922), Sec. 66 ^Refere 7 Ve to High Oourt— Jurisdiction confined 
to questions of lav>—Chetty Firms — Charging of irUerest between Head Office and Branch 
— A ssessabi^ty. 

On a reference under Sec. 66 of the Income-tax Act, the High Court can divide only 
cpiestiuns of law propetly so called and it is not open to the Court to consider, .reverse of 
modify the findings of the Commissioner on questions of fact, before it considers 'and decides 
questions of law and sub-section (4) cannot confer any such jurisdiction over questions of fact. 

Though it is a common practice that Chetty firms, while purporting tol charge interest 
on loans to their branches and showing the interest in their accounts, never as a matter of 
iact< actually draw it, the entry being made only for calculating commission payable to the 
Brandi agent, yet where interest is charged to and paid by the Branch, such interest is 
chargeable to income-tax. 

Case [Civil Reference No, 2 of 1925] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma, in com- 
pliance with order of Court, reported in 1 I. T. C. 392. 

CASE. 

In compliance with the order of the Hon’ble Judges in Civil Miscellaneous 
Application No. 60 of 1924— R. A. R. S. M. Chockafingatn Chettiar by his agent, 
Somasundaram Chettiyar v. The Commissioner of Income-tax. Burma (i), I have 


(i) I I. T. C. 392; T. L. R. 2 Rang. 579. 
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the honour to forward herewith a statement of the facts connected with the assess- 
ment out of which the reference to the High Court arose and also a statement of the 
questions of law which, it is claimed, arise and my opinion on each of the said points. 

Statement of the case and of the questions referred. 

fn this case, an application was made by A. R. A. R. S. M. Chockalingam 
Chettiyar requesting that a reference, under section 66 (2) of the Indian Income- 
tax Act, 1922, might be made to the High Court of Judicature at Rangoon in res- 
pect of twelve points which were said to be questions of law arising out of the order 
of the Assistant Commissioner of Income-tax. This application was rejected on 
the 17th July, 1924 on the ground that one fee only of one hundred rupees had bden 
paid instead of one such fee in respect of each question of law'. In the order of re- 
jection, only the first point raised in the application was dealt with. The High 
Court of Judicature at Rangoon, to which the applicant then applied for a mandamus, 
recorded its opinion that one fee was sufficient to cover all .he questions of law that 
might be raised in one application and returned the case to me w'ith a request that 
I would deal with the other points raised and then refer the case or refuse to do so. 

The facts of the case are as follows: — 

A Hindu undivided family, consisting of A. R. A. R. S. M. Somasundaram 
Chettiyar of Devakottai and his sons, had businesses at Rangoon a>id Jaffna among 
other places. Up to the year 1920-21, the Hindu undivided family was assessed 
at Madras on their aggregate income from all sources and places of business. In 
IQ2I-22, A. R. A. R. S. M. Somasundaram Chettiyar represented to the Collector 
or Madras that he and his sons had become divided in respect of some of their family 
assets, including the Rangoon and Jaffna businesses, and asked that he might be 
assessed separately from the joint family in respect of the Rangoon and Jaffna busi- 
nesses which he had taken over for his sole benefit. He produced the partition 
deed before the Collector of Madras in support of his claim. The local agent at 
Rangoon also stated that Somasundaram Chettiyar had actually taken over the Ran- 
goon business for his sole benefit and from the Rangoon account which he showed 
it appeared that the partition deed had been given effect to by Somasundaram 
Chettiyar who had made payment of the amount stipulated in the deed on account 
of the Rangoon business. Somasundaram Chettiyar was thereupon assessed at 
Rangoon for 1921-22 on his income from the Rangoon business and on that portion 
of the profits of the Jaffna business which w’as received in British 
India; a separate assessment was made at Madras in respect of the income of the 
estate of the Hindu undivided family of w'hich Somasundaram Chettiyar was a 
member. 

3. For the assessment of 1922-23, the Rangoon agent submitted a return of 
Somasundaram Chettiyar’s income of the previous year, i. e., 1921-22, filed a balance 
sheet and a profit and loss statement and also produced the accounts, as required by 
the notices issued to him under sections 22 (2) and 22 (4). The accounts were 
examined but, before the income could be finally determined and assessment made 
at Rangoon, Somasundaram Chettiyar died. It was now necessary to ascertain who 
were the successors to his business. The Income-tax Officer, Madras, recited at 
firs^ that the sons of the deceased had succeeded to his business and that he would 
assess them at Madras on the joint family’s total income including that derived from 
Rangoon and Jaffna. Subsequently, the sons of the deceased represented to the 
Income-tax Officer, Madras, through their Vakil, that, after father s death, 

they had come to hold in partnership the businesses at Rangoon and Jaffna which had 
been their father’s separate property. The Income-tax Officer, Madras, accepted 
this contention and stated that a separate assessment should continue ^o ^ 
at Rangoon, as in the previous year, on the income from the Rangoon and Janna 
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u • .nJ th^t he was making a separate assessment at Madras on the income 

his businesses, at Rangoon and JafEna. 

4. The accounts of the Rangoon business produced for 
,922-23 had been audited by Messrs. Cornelius, Logan & Co., a firm 
Accountants at Madras, u-ho had arrived at a net taxable mcome o Rs^ .8,^6^ 

In drawing up the profit and loss statement. Messrs. Cornelius Log^i Co., had 

put in Rs 1.66,902-10-0 as the valuation of the opening stock of nee m th 

Lcount and Rs. 67,195-13-6 as the valuation of the closing stock of nee ^ccoidi g 

to the new account. The accounts produced by the Rangoon agent showed that 
the valuation of ^he opening and closing stocks had not been made m 
the general principle that cost price or market value, whichever was less, should be 
adopted. For the purposes of the assessment, the valuation was therefore revised 
in accordance with this principle and also with reference to the actual stock work- 
ed out from the books as details were not furnished by the auditors. In arriving 
at the net profit of the Rangoon business, the auditors had ignored receipts amount- 
ing to Rs. 1,22,232-12-9 on account of the interest paid by the Jaffna branch m 
respect of the advances made by the Rangoon office. The Chartered Accountants 
remarked that the credit in the Rangoon accounts was only a book adjustment and 
that there had been no remittances from Jaffna into British India. The amounts 
relating to the Jaffna business were produced before the Special Income-t« Deputy 
Collector at Colombo. They were, however, not complete, and according to the 
Special Deputy Collector’s scrutiny, the accounts produced before him showed a net 
loss of Rs. 93,356-2-2 after allowing for payment of interest of Rs. 1,22,232 as. 12 
p. 9 that had been made to the Rangoon Office. This result was reported by the 
Special Deputy Collector with the reservation that all the assessee’s transactions of 
the account year had not been fully disclosed in the accounts produced before him. 
Messrs. Cornelius, Logan & Co., however, took the above loss as having been accept- 
ed by the Special Deputy Collector of Colombo, and, by ignoring the pa5mient of 
interest, viz., Rs. 1,22,232-12-9, to the Rangoon Office in the same way as they 
ignored the receipt of this sum in the Rangoon accounts, 
arrived at a profit of Rs. 28,867-10-7 on account of the Jaffna business. At the 
same time, they added a note to the effect that “no remittance has been made from 
Jaffna into British India.” The Rangoon accounts that were examined at Ran- 
goon, however, showed that Messrs. Cornelius, Logan & Co., had committed a 
grave blunder in saying that there wa.s no remittance from Jaffna into British India. 
As a matter of fact, remittance made from the Jaffna branch to Rangoon, via Colom- 
bo amounted to Rs. 8,12,700 in the account year. The interest payment of 
Rs. 1,22,232-12-9 that was shown in the Jaffna branch as having been made to 
Rangoon and in the Rangoon accounts a? having been received from Jaffna and 
credited in the Rangoon accounts was therefore added back to the taxable income. 
The alleged loss of the Jaffna branch, which had not been properly proved, was left 
out of account. The scrutiny of the Jaffna accounts made by the Special Deputy’ 
Collector of Colombo showed that the firm carried on business in Thalam Paddy at 
several places within British India and that the sales effected in British India had 
been included in Jaffna account. There was admittedly a profit from this paddy 
business which the Special Deputy Collector of Colombo estimated at not less than 
Rs. 16,799 (i- e., at one Rupee per bag). In computing the firm’s total income 
liable to income-tax at Rangoon, the taxable income of Rs. 18,446 arrived at by 
Messrs. Cornelius, Logan & Co., was accordingly raised to Rs. 1,88,622, as shown 
below, by the addition of Rs. 1,70,176 : — 
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(1) 

( 2 ) 

(3) 

(4) 


Sale of paddy in British India * * 

Interest from customers and not included in the 
Auditors Profit and Loss Statement * 


Rs. 

^ 3,491 

L22,233 
1 6,799 

7,653 


TOTAL 


Rs. 1,70,176 


petition dated the 8th May loaf The P^ttmg in a further 

Income-tax. Rangoon, on these petitions teas on "he 20th X'"" QarThr" 
nons of law ,W,ich are referred for decision by the H^h Cou'^' 'of ^udiSLre 

ed inTe appSof/ the ‘Sh"/u"e,“ Commissioner, are as contain- 

Statement of my opinion on each of the questions referred. 

1 he first point raised is: — 

‘he business of one member of the joint Hindu family can be 

Hied Rangoon, when, before effecting assessment, the said member 

died leaving him surviving the other members of the undivided joint Hindu family 
who are separately assessed for their Madras business." 

As stated in the narration of the facts of the case, the assessment made at 
Kangoon was in the name of the firm or partnership that succeeded to the deceased 
per^ s busine^es at Rangwn and Jaffna while the assessment made at Madras 

Mn mue to re ate to the Hindu undivided family. There is nothing in the income- 
tax law to p^vent income accruing, arising or received in British India from 
businesses in Rangewn and Jaffna from being taxed as the income of a firm or a 
partn^ship although the persons concerned in the firm or partnership arc members 
of a Hindu undivided family which is taxed separately in respect of other property, 
if It IS proved to the satisfaction of the assessing officer that the income of the firm 
IS not part of the income of the Hiifdu undivided family. So far as income-tax 
revenue is concerned, it would have been advantageous to Government to have 
mm^d the incomes of the Rangoon and Jaffna businesses with the income of the 
Hindu undivided family at Madras. While there are 
two asse^n^nts, an allowance of Rs. 75,000 untaxed must be made for super-tax in 
respect of the Hindu undivided family as well as an allowance of Rs. 50,000 in im- 
^^ng super-tax on the income of the firm or partnership from the Rangoon or 
Jaffna busine^es. If there were only one as.sessment, only Rs. 75,000 would be 

allowed free in imposing super-tax, and moreover, certain amounts would become 
liable to much higher rates of super-tax than has been paid in respect of them. In 
this case, the Income-tax Officer accepted it as a fact that the sons- in partnership 
succeeded to the businesses at Rangoon and Jaffna .separately from the joint family 
property and he made the assessment accordingly although the separation involved 
a loss of tax. 

The second point raised is as follows : — 

In case the High Court be of opinion that there can be two separate assess 
ments, whether or not the assessee is entitled to be assessed at Rangoon to super-tax 
as a Hindu /undivided family or company within the meaning of section 55 of the 
Income-tax Act.” 


ment 


The answer to this follows from the answer on the first point. The treat- 
the Rangoon and Jaffna businesses as the property of a firm or partnership 
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separate from the Jlindu undivided family is in accordance with requests made 
or on behalf of the applicant as has been stated in the narration of the tacts ot 


by 

the 


case. 

The third point raised is: — 

“Whether in determining the income or profits of a business, it is open to the 
income-tax authorities to lay down a rule that the market value or the cost price, 
whichever is higher, is to be taken into account and whether such a rule being 
opposed to common law (requiring the cost price of stock to be taken into account) 

is enforceable at law. ” 

It has already been explained that the valuation has been made in accordance 
with the principle that the cost price or the market value, whichever is less, should 

be adopted. 

Tile fourth point is : — 

“ In the case of a business concern having the Head Office in British India 
and a branch office outside British India (Jaffna in Ceylon), whether or not the 
profits and losses in both places are to be taken into account in determining the 
income. 


The suggestion here is that there was a loss on the Jaffna business which 
should have been taken into account in determining the taxable income. It will 
have been seen from the narration of the facts that the Special Deputy Collector, 
Colombo, did not accept the loss as proved. It may, however, be noted that the 
answer on the fourth point raised is definitely in the negative. The profits or 
losses of the branch outside British India, as such, do not concern this department 
at all. The fact that the profits or losses of such a branch are taken into account 
in the balance sheet prepared in India signifies nothing [explanation to section 4 (2) 
of the Indian Income-tax Act, 1922]. Section 4 (2) of the Income-tax Act pre- 
scribes that “ profits and gains of a business accruing or arising without British 
India to a person resident in British India shall, if they are received in or brought 
into British India, be deemed to have accrued or arisen in 
British India." Therefore a branch business outside British India only comes with- 
in the purview of the Indian Income-tax Act when two cond'tions are fulfilled ; 
firstly, profits and gains must accrue or arise from it to a person resident in Britisli 
India and, secondly, such profits and gains must be received in or brought into 
British India. Only to the extent to which the second of these conditions is ful- 
filled is there the liability to tax. 


The fifth point is : — 

In view of the provisions of section 4 and the explanation thereto, whether 
or not the Income-tax Officer is entitled to regard as income a debit book entry of 
u j represent'ng interest proportionate to the amounts invested bv the 
Head Office at Rangoon in the branch business in Ceylon (Foreign parts).’* 

, . The justification for including th?s figure in the anplxants taxable income, 

lay in the finding that it was part of Jaffna income included in the remittances 
received at Rangoon from Jaffna and credited in the Rangoon Profit and Loss 


The sixth point is 

“Asumlng there I's a boot adjustment of the sum representing interest on 
amounts advanced by head office to branch business in foreign parts, whetheT the 
amount so adjusted (by debit and credit entries in the books of the head and branch 

ta Sn^on “ 

n-4 
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The answer to this follows from the answer on the fifth point. The debit 
book entry of Rs. 1,22, 233 in the accounts of the Rangoon Head Office representing 
interest on the amount advanced to Jaffna was not the authority for including this 
in the applicant’s taxable income. 

The seventh point is as follows : — 

“ Whether in view of section 24 of the Income-tax Act the assessee is or 
b not entitled to set off the loss in the foreign branch business as against the income 
of the Head Office (Rangoon) in British India.” 

The answer to this is given- in the note on the fourth point. The losses 
of a branch business outside British India do not concern the Indian income-tax 
authorities, any more than do the profits unless they fulfil certain conditions. As 
a matter of fact, it was not accepted by the Special Deputy Collector at (Colombo 
that a loss has been proved, see the statement of the facts of the case. 

The eighth point is as follows: — 

“If the Court be of opinion that the book entry relating to Rs. 1,22,233 repre- 
senting interest is to be regarded as income accruing from the branch business to 
the Head Office in British India, whether or not the assessee is entitled to an 
allowance representing the interest paym^t in respect of capital borrowed for the 
business under section 10, clause 2, sub-clause (m), of the said Act.” 

There seems to be a misunderstanding or a misrepresentation of the facts 
in regard to this. There was an advance of about Rs. 12,00,000 from the Rangoon 
Office to the Jaffna Branch. The bulk of this amount was borrowed by the 
Rangoon Office and the interest paid on this borrowed capital by the Rangoon 
Office has been allowed as a deduction from the Rangoon profits. 


The ninth point is as follows : — 

“ Whether the assessee is liable to be assessed on the income or profits arising 
in British India (by the sale of Thalam paddy in Southern India), but received not 
in British India but by the branch business in foreign parts (Ceylon).” 

The answer to this is that section 4 (i) of the Indian Income-tax Act, 1922, 
makes income accruing or arising in British India liable to tax. 

The tenth point is as follows : — 

"If the Court be of opinion that the income or profits referred to in item 
No. 9 supra is to be regarded as otherwise assessable, whether the assessee is not 
entitled to set off against the same the losses sustained by the branch business in 
foreign parts (Ceylon).” 

There is no provision in the Income-tax Act for taking into consideration 
losses that occur in businesses outside British India. All that the Indian income- 
tax law is concerned with in respect of those businesses is as explained in the note 
on the fourth point above. Also the loss at Jaffna was not accepted as proved. 


The eleventh point is as follows: — 

" Wliether in view of the provisions of sectio.i 34 of the Income-tax Act, it 
is open to the income-tax authorities to assess the firm as adjustment of income for 
the accounting year without giving a notice under section 34 to the assessee who 
succeeded to the businesses in Rangoon and Ceylon before effecting the said 

adjustment.” 

The applicant’s intention is hardly clear, but it would seem 
the applicability of section 34 to the assessment with which the present caM 
c«ned -nis is a point which the A^istant Commissi^er 

Wuched on in paragraph (7) of his order of the 20th May, .924- The assessment 
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for 1922-23 was begun during 1922-23, but the assessment order was not passed 
till the 31st March, 1924 owing to the necessity for ascertaining the successors to 
the occeased person. When the order was passed, it was 
passed as an “Order i nder sections 23 (3) and 34 of the 

Income-tax Act.” Section 34 appears to have been invoked unnecessarily in this 

case. I'he Income-tax Orticer was in error in describing the assessment as one made 
under section 34. There is nothing in the Act which requires an assessment begun • 
during the year in respect of which income-tax is payable to be completed within that 
year. The Income-tax Orticer apparently overlooked the fact that, although sec- 
tion 14 {2) of the Income-tax Act, VII of 1918, required an assesiment to be com- 
pleted during the current year, there is no such provision in Act XI of 1922. In 
this section assessment should be read as denoting the whole process ending in the 
determination of the income for super-tax purposes, and, if such process has been 
instituted by the issue of a notice calling for a return of income, it cannot be said 
that the income in question has escaped assessment. The late Somasundaram 
Chettiyar, through the local agent, complied with all the requirements of the notices 
issued to him under sections 22 (2) 22 (4), and there were no further parti- 

culars to be called for before making the assessment in the name of his successors. 
As the order of the 31st March, 1924 docs not derive its validity from section 34, 
it follows that there is no necessity to discuss the question whether a notice under 
section 34 should have been issued to the applicant. 


The nvelfth point is : — 

« 

“ Whether the assessee is liable to be assessed to income-tax and super-tax 
demanded of the assessee for the year 1922-23 and as adjustment of tax for the year 

1921- 22.” 

This is a general question, but seems to be intended to refer to the point 
dealt with in item (6) of the order dated the 20th May, 1924 of the Assistant Com- 
missioner of Income-tax, Rangoon. As pointed out there, the proceedings for the 

1922- 23 ass^ment commenced during the year 1922-23, though final orders were 
pasMd only in March, 1924, and it was lawful under the second proviso to section 68. 
as inse^ed by Act XV of 1923, to make an adjustment of the tax provisionally 
levied in the 1921-22 assessment. 

Keith, for the assessee. 

The Government Advocate, for the Crown. 


JUDGMENT. 

This is a reference by the Commissioner of Income-tax. 

statement of the tacts is necessary in order to elucidate the question 
wmch arises first for decision before us. The asscssccs and their father formed a 
joint Hindu family ha^ng property and business in Madras and branch businesses in 
Ranipon and Jaffna (Ceylon). By an arrangement come to bct^vcen the members 
of the family so far as the Rangoon and Jaffna businesses were concerned, these be- 
came his father s personal businesses. Tic was assessed on them as his private busi- 
nesses with which the joint family had no concern. 'I hc father died and these busi- 
reverted to the joint family. It was further arranged, by consent, that the 
Madras business should be assessed to income-tax at Madras, the Rangoon business 
at Rangoon and the Jaffna business at Ceylon. The Assistant Commissioner of 
income-tax asswsed the Rangoon business, and the assessees then moved the Cnm 
missioncr to refer 12 points to the High Court. They deposited Rs. 100 as the 
r^uircd by section 66 (2). The Commissioner decided the first point holding it to 
be a pure question of fact, and refused to deadc the other points as no separate fee 
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of Rs. loo had been deposited in respect of each point. He refused to refer the 
point he had decided on the ground that it Mas purely a question Of tact and not a 
question ot law. 'I'he assessees then moved the Hign t.,ourt. In respect of the 
tee it was held that the tee laid down in section 60 ^2) was in respect oi each appli- 
cation, and that no separate fee in respect ot each ot the poinis raised in such applica- 
tion was chargeable. '1 he Court was ot opiinon that it was not convenient to dis- 
pose ot the po.nt already decided by thc Co<nmissioiiei', and, consequenily, pioposed to 
call upon him to deal with the remaining 1 1 pomts as the queot.ons ra.sed appeireJ 
to overlap. i he case was therelore returned to the Cominisoioner with the request 
that lie would deal with the other points raised, and then rcier the case or refuse to 
do so. It is clear that the Court d.d not direct the Commiss.oner to refer, but left 
it entirely to his decision as to whether the points were questions of law or purely 
questions of lacts. 'l he Commissioner, however, relerred tiiem though he was of 
opinion that no questions of law arose. 


After we had heard Mr. Keith for the assessees for a short time it became 
apparent that he was seeking to contest the Commissioner s hiidmgs on certain facts 
and we called upon him to explain how it ivas open to him to do so. He argued that, 
unless he could show that the Commissioner had decided ccitaiii questions oi fact 
Without adequate material before him for Ills finding, and thus show that certain 
findings were wrong, he could not establish that questions ot law, which he alleged, 
aYise. He admitted that, out of the 12 points, there were only two, or possiuly 
three,, which could, in any sense, be described as raising questions of law. A refer- 
ence to section 66 of the Act shows very clearly that the sole pomt that may be referr- 
ed to the High Court and the sole questions which it is open to the High Court to 
consider and decide are questions of law. Sub-section i lays down that, if in the 
course of assessment under the Act “ a question of law arises,” the Commissioner may 
draw up a statement of the case and refer it for the opinion of the High Court. Sub- 
section 2 provides that the assessec in respect of whom an order under section 3* o*" 
section 32 of the Act has been passed, may apply to the Commissioner to refer “ any 
question of law arising out of such order to the High Court.” Sub-section 3 P*"®' 
vides for the case in which the Commissioner refuses to state the case on the ground 
that no question of law arises, and permits the assessee to move the High Court to 
require the Commissioner to state the case. Sub-section 5 lays down that the 
Court shall then proceed to decide the questions of law raised thereby. It is there- 
fore abundantly clear, in my opinion, that the dnly matters which the ^mmis^onci 
may refer or which he may be required to refer, and the only matters which the Court 
is authorised to decide, are questions of law. Some reliance was placed on sub-sec- 
tion 4 which lays down that, if the High Court is not satisfied that 
the case referred are sufficient to enable it to determine the question 
the Court may refer the case back to the Commissioner to make such additions there 
,0 o.ilrc.atlo'iis therein as the Court may direct. So tar from th.s bemg any autho- 
rity for the proposition that the High Court may deal with questions of fact, it seems 
cleL to me to point to the necessity for the decision on tile facts by the Commissioner, 
and 1 am unable to see how it can be argued on the worfing of this sub-section, that 
the High Court can consider the facts, and then order the Commissioner to alter his 

findings of fact, and then refer the question of law. 

What it was sought to argue before us was that the Rangoon branch sent to 
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It is no doubt true that the explanation provides that profits or gains accruing or 
arising without British India shall not be deemed to be received or brought into 
British India by reason of the only fact that they are taken into account in the balance 
sheet prepared in British India. It is very probable, but 1 do not. wish to express an 
opinion on this, that it was the intention of the legislature to exempt such paper trans- 
actions and to allow them to be left out of account in arriving at the income-tax paya- 
ble. But, in the present case, the Commissioner has found, and there is certainly 
evidence on which he could find, that interest was charged and that a sum of money, 
representing the amount of interest due, was paid by Jaffna to Rangoon. It was 
entered in the Rangoon books, and it appears that the Jaffna branch has claimed to 
take that alleged payment into consideration in Ceylon as a payment actually made. 
It cannot be permitted that the branch should be allowed to reduce its profits 
by showing a payment of interest to Rangoon and that the 
■ Rangoon branch should be allowed to claim that this sum 
should be subtracted from the profits on the ground that it was a mere book trans- 
action. 

However, in my opinion, it is perfectly clear that the High Court is only al- 
lowed, and can only decide what are properly so called, questions of law, and that it 
is not open to the Court to consider and reverse or modify the findings of the Com- 
missioner as to what are pure questions of fact before it considers and decides ques- 
tions of law. That being so, it was admitted that it was impossible to support the 
so-called questions of law and that the application must fail. For these reasons I 
am of opinion that the application fails and should be rejected, the order of fjic Com- 
missioner being allowed to stand. 


[ 122 ] IN THE COURT OF THE JUDICIAL COMMISSIONER AT 

NAGPUR. 

Before Mr. Findlay, Offg. Judicial Commissioner and Mr. fFadegaonkar^ Additional 

Judicial Commissioner. 

[27th‘ApriI, 1925.] 

Pandit Panffurang Assessee* 

V, 

Commissioner of Income-tax, Central Provinces . . . Referring Officer, 


ittceme-iax Act {XI of 1922), Secs. 13 and 66 {$)— Entry of interest in profit and lost 
account— If conclusive, irrespective of actual receipt— Entries of S ewai or prospective interest 
tn asfessee’s account— Assessec’s liability theron, if a question of laze— Method of accountina 
cor.clusiveness of. 


The as.<«s9ee in the course of his business used to make advances of grain and 
cash on sc^ai to his debtors and to fake instalment bonds from them for the advance plus 
sauat on it. The debtors were debited in the asses^ec’s accounts wuh the bond amount includve 
of the added interest and in his kasar khata, profit and loss account, credit entries in resnect 
0, the were made on the very day of the advance of the loan, i. e., before the 

became payable. On an assessment to income-tax on the amount of the book profits apoe^ff 
in his accounts, the asscssee contended that he was not liable to be^ ass* 

MWfli or prospective interest, not actually realised by him or oavable rf.irsL *“**•«“ on 
period. On an application under Sec. 66 (3' fo*- a reference awesament 

ability of prospective interest reference «i the, question of the assess- 

Held, that the question whether particular entries nn -j • 

constitute income assessable under the Act or not. h a question of law. Me« entrSl^in b^s 


•(19*5) a* N. L. R. J 75 ; A. I. R. (,92s) Nag. 


>8o; 9x Ind. Cas. 980. 
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rti"f:s"£s srtS 

though entered in the assessee’s accounts. ^ representing his true income, 

I YT No. 234 of 1924, under section 66 {3) of the Income-tav Art 

M. Gupta with A. V. Zinzarde. for the assetsee. 

G. P. Dick, Government Advocate, for the Commissioner of Income-tax. 

JUDGMENT. 

.n Pandurang Ramachandra Pande of Kuhi, Tahsil Umrer, returned 

an income of fo. 300 from house property and Rs. 3.783-2-8 from business for assess- 

Offii ““"U® J.923-24. His return was not accepted by the Income-tax 

UHicer, who sent for his account books and found his taxable income to be Rs 300 
from house property and Rs. 26,199 from business and made assessment on this 
income. On appeal the Assistant Commissioner of Income-tax allowed a deduction 
ol 128-14-3 on account of Amad Rafti only from the business income of the 
applicant and ordered that for purposes of assessment, the income of the applicant 
from business should be taken to be Rs. 26,070-1-9. He was accordingly taxed on 
a total income of Rs. 26,370-1-9 for the year 1923-24. He then applied to the 
Uimmissioner of Income-tax under section 66 of the Income-tax Act of 1922 for a 
reference to the High Court. His contention was that he was not liable to pay 
income-tax on sawai or prospective interest which has neither been actually realized 
by him nor had become payable during the period for which assessment had been 
made. The Commissioner of Income-tax overruled his contention and declined 
to make a reference to the High Court on the ground that no question of Jaw arose 
in the case. In doing so, he observed as follows : — 

" The applicant has been maintaining his books of accounts on what is 
the book profit system and as such the book profits are very clearly ascertainable 
from his books. For calculating the taxable income in such accounts a new provi- 
sion has been made in the present Act under section 13. Such a provision did not 
exist in the Act of 1918. Under this section it is ordered that income, profits and 
gains shall be computed for the purposes of sections lO, ii and 12 in accordance 
with the method of accounting regularly employed by the assessee. It has been 
admitted by the agent of the applicant that he- had ^en applying this method of 
accountancy in the past and that he had even been taxed on this system of account- 
ancy up till now. It seems to me that when the profits could be clearly 
ascertained from the method of accounting regularly employed 
by the assessee the Income-tax Officer was justified in computing the income that 
way. Hence the reference on point ( i ) to the High Court is unnecessary in the 
face of the specific provision of law for it. The main question in this case is a 
question of fact whether a particular system of accountancy is regularly employed 
and whether it gives the total income, profits or gains of the assessee. It has been 

said above that such is the case The sum and substance of the applicant’s 

contention is that he refuses to pay on what is called * book-profits’, but sec- 
tion 13 specially provides for such book-profits when that is the system of accountancy 
with any particular assessee. I think no point of law is involved in- this case and 
I do not see any object to be gained in referring the matter to the High Court.” 
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The applicant has now moved this Court under section 66 (3) of the Act 
to call upon the Commissioner of Income-tax to state the case and refer it for the 
orders of this Court. 

The facts of this case arc not disputed before us and the only question. which 
we have to decide at this stage is '.whether on the facts as admitted by both the parties 
a question of law arises justifying an order by us calling upon the Commissioner of 
Income-tax to make a reference to this Court. It is admitted by both the parties 
that the applicant makes advances of grain and cash on saivai to his debtors and 
takes instalment bonds from them for the cash or grain advanced plus saivai on it. 
For example, if he advances Rs. 100 to his debtor, he adds Rs. 25 on account of 
saivai to Rs. loo and takes a bond for Rs. 125 from the debtor payable 
by certain instalments and debits Rs, 125 to his debtor’s khata and credits 
Ks. 25 to the kasar khata. Similarly, ir he advances 2 khandis grain to his debtor, 
he debits him with 2 i|2 khandk and credits 1 12 khandi to the kasar khata. These 
credit entries in respect of saivai are made by him on the very day of the advance of 
the loan, i. c., before the sawai becomes payable. He says that the amount of 
saivai so credited to the kasar khata does not represent his income and that he makes 
credit entries in respect of sau’oi in the kasar khata with the sole object that the debit 
and credit entries in his account books may tally and not with the object of showing 
nis profits. It IS urged on behalf of the Commissioner of Income-tax that as these 
credit cntn« are made in the kasar khata which he treats as a profit and loss account, 
they must be regarded as entries in respect of income derived from business. We 

met "T* of calculating the profits of a business, 

mere entries in books of account are not by themselves conclusive, and the question 

roin^oT « Income-tax Act, is, in our 
opiniOT, a ^“«tion of law and not a question of fact. In Gresham Life Assurance 

Soiiety V. Bishop (i), Lord Lindicy has observed as follows: 

J' Appeal that a sum of money may be 

m^nt or mher u ® ’ ® » negotiable instru- 

ment or other document which represents and produces coin, and is* treated a^ suTh 

IS not a receipt within the meaning a# receipt of a sum of money 

interpret. But to constimte^ re«fnt If Lordships have to 

and a person from whom he receives and must be a person to receive 

the latter, and in this case that somethine mner h received by the forpner from 

m an. account which docs not rep" T 1 ^ 

whatever else it may be worth. ” fransaction docs not prove an^ receipt, 

lear that the mere fact of the entries beinff mad V observed : “It fs 

keeping would not entitle the Collector to trZ 

meaninro°/serr,v"1 /’’A A''?'!? “ >>avmg_been received 


Again! ^ the A (vh of" 


(0 


(1902) A. C. aSy at p. 296. 


(3). 1 1. T. C. ,85?'^ ' « ®°">- «8< 
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It is significant to observe that the word ‘ income ’ has nowhere been defined 
in the Income-tax Act of 1922. Probably, the legislature deliberately omitted to 
define that word and left it to the taxing authorities and Civil Courts to determine 
in each case what was income for purposes of taxation under the Act. Consequent- 
ly, it seems to us that the question whether particular entries on the credit side in 
the kasar khata constitute income or not when there is no dispute in regard to the 
meaning of those entries and the circumstances under which they were made is a 
question of law. 

In this connection, we should like to observe that the Income-tax Act of 
1922 applies to all income, profits or gains as described or comprised in section 6 
of that Act, from whatever source derived, accruing or arising or received in British 
India {vide section 4 of the Act). Section 6 mentions the several heads of taxable 
income one of which is ‘ Business ’ with which we are concerned in the present case 
and section 10 describes the way in which income derived from business should • be 
calculated. That section enacts that income-tax shall be payable by an assessee 
under the head ‘ Business ’ in respect of the profits or gains of any business carried 
on by him. The profits or gains of a business are, generally speaking, the difference 
bet^veen the receipts and the expenses incurred in earning them. In Russel v. 
Town and County Bank (i), Lord Herschell has observed: — 

“ The profit of a trade or business is the surplus by which the receipts from 
the trade 01 business exceed the expenditure necessary for the purpose of earning 
those receipts.” 


Can credit entries in regard to satvai which has neither been realized nor 
has accrued due be regarded as representing income, profits or gains from business? 
The word ‘ income ’ signifies what comes in- and includes sums which though not 
actually realised have become due in such a manner that the assessee could at his 
will and pkasurc receive them for reinvestment or otherwise: per Sadasiva Aiyar, J., 
in Secretary to the Board of Revenue, Madras v. Arunachalam Chettiar (2). But 
in the present case, the saivai credited to the kasar khata had adm'ttedly not become 
payable. It was credited to the khata on the very day of the advance of the loan. 
It would become due after several years and when it becomes due, the applicant may 
not succeed .in realizing it at all or may succeed in realizing only a small portion of it. 
Under these circumstances,, is it just, legal and equitable to treat the entire 
sawai as income taxable under the Income-tax Act? This in- our opinion raises a 
question of law. 

In a very recent case decided by the Privy Council, St. Lucia • XJsines and 
Estates Co. v. St. Lucia (3), Lord Wrenbury has observed: — 


“ The words ‘ income arising or accruing * are not equivalent to the words 
* debts arising or accruing.’ To give them that meaning is to ignore the 
‘income’. The words mean ‘ money arising or accruing by way of income. 

must be a coming in to satisfy the word ‘ income ’ If the tax-payer be t e 

holder of stock of a foreign Government carrymg say 5 P®*" cent, interest, and t e 
Government is that of a defaulting state which does not pay the interest, t e tax- 
pa3'tT has neither received nor has there accrued to him any inromc m respect o 
that stock. A debt has accrued to him hut income has no/. It does not o ow 
that income is confined to that which the tax-payer actually receives. ct 

income-tax is deducted at the source the fax-payer never receives the sum deducted 
but it accrues to him.” In this view of the legal aspect of the case, it is m our 
opinion idle to contend that the question raised in the petition of the applicant is 

not a question of law. 

(i) (1888) A. C. 418 at p. 424. (2) 1 75 . 44 Mad. 65. 

(3) (<924) A. C. S08 at p. sia. 
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Section 13 of the Income-tax Act of 1922, on which reliance has bwn pla^ 
on behalf of the Commissioner of Income-tax, does nqt in our opinion attect tms 
case. That section says that income, profits and gains shall be .computed tor tnc 
purposes of sections 10, ii and 12 in accordance with the method of accounting 
regularly employed by the assessee. It is clear from the proviso to this section that 
the m^od of accounting regularly employed by an assessee for tlw purpose oi his 
business should reflect his true income, profits and gains. If it does not, the 
taxing authorities must find out the true income of the assessee as, after all, income- 
tax is leviable on income, profits and gains and not on imaginary sums which 
not represent the true income of the assessee* The ai^licant contends the 

credit entries in regard to scewm made in- the kasar khata do not represent his income 
as no portion of the sawai so credited was either received by him or had become 
payable to him. On the other hand, it is contended on behalf of the Income-tax 
Commissioner that as sawai was credited in the kasar khata, it was rightly taken 
into account in determining the applicant’s income. Li other words, while there 
is no dispute between the parties in regard to the facts of the case, each wishes to 
draw his own inference from those facts and to interpret the entries in the kasar 
khata to suit Jiis own case. This raises a question as to which of the two inferences 
is the correct inference and which is the proper mode of construing sawai entries in 
the kasar khata. Such a question is a question of law. 

It has been held by their Lordships of the Privy Council that the proper 
legal effect of a proved fact is a question, of law : Nafar Chandra Pal v. Shukur{t). 
In Ramgopal v. Shamskhaton (2), Sir Richard Couch has observed : "The facts 
found need not be disputed. It is the soundness of the conclusions from them 
that is in question and this is a matter of law,” Similarly, in • Krishnaswami 
Aiyangar v. Subramania Ganapatigal (3), Phillips, J., has held that the interpreta- 
tion of a document is a question of law. We are accordingly of opinion that a 
question of law does anse in the case and that the Income-tax Commissioner was 
bound to make a reference to this Court as desired by the applicant. We therefore 
call upon him under section 66 (3) of the Income-tax Act, to state the case in terms 
of the applicant’s petition presented to him on 12th April, 1924, and refer it to 
diis Court. Costs of this ai^lication will be borne by the Income-itax Commissioner. 
Pleader’s fee Rs. 50. 


[ 123 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Victor Murray Coutts Trotter, Kt,, Chief Justice, and 

Mr. Justice Srinivasa Ayyangar. 

[27th April, 1925] 

The C>ommissioner of Income-tax, Madras . . . Pieferring Officer. 


V. 


M. Sankara Aiyar 


• « • 


Assessee. 


inamf-tax Act {XI of 19 * 2 ), Sec. z\—Astessee found to trade in diamonds in previous 
year^Mere detnal of trade by assessee-^ ssesSmetii om basis of existence of trade capital 
not accounted for—^If profer^Burden of proof, ^ 

. . , The assessee, found by ihe Income-tax Officer in a previous assessment to havp* Tin*) 
m fe. hands a certain amount of capital invested in diamond trade. “T Tancd upon bv Ae 
Income-tax Officer m the current year of assessment to give an eiplana.Ton as ^what he 


(i) (1918) I. L. R. 46 Cal. 189 (P C). 

(a) (189a) r. L. R. ao Cal. 93 at p. 99 (p. c.). 

II — 10 


( 3 ) ( 1917 ) 3S M. L. J. 30+. 
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1 ° «> employed. The assessee merely repeated 

vhe statement disbelieved already that it never existed, whereupon the Income-tax Officer put 

unless the contrary was proved, he should assume that that money had been 

^ansferred as capital to the business of moneylcnding admittedly carried on by the assessee 
On an assessment to income-tar on the above basi^ ^ assessee. 

rand^t^*aLssi;VM^.S^^^^^^ — - the aUssee’s 

fav a'?^ Case No 17 of 1924] stated under section 66 (3) of the Income- 

Commissioner of Income-tax, Madras, in compliance 
tv.th the order of Court, dated 30-9-1924 and reported in i I. T. C. 395. 

CASE. 


As ordered by the Hon’ble Mr, Justice Kumaraswami Sastri in his order, 
dated 30— 9— 24, a copy of which was communicated to me by the Pleader for the 
petitioner on ist November, 1924, I have the honour to submit the following ques- 
tion for the decision of the High Court under section 66 of the Income-tax Act. 

“Whether in cases where the Income-tax Officer is not prepared to act 

on the accounts produced, or the statement, or the evidence of the assessee, he can 

assess without any evidence [on record, or whether he is bound to inform the 

assess^] as to how he proposes to assess him and the information he has received 

on which he proposes to act and to call evidence so as to allow the assessee an 

opportunity of showing that such information ur evidence is incorrect and ought not 
to be acted upon. ’ 

2. In regard to the form of the question, I may say that I have not received 
^y ^rmal requisition from the High Court, and that the question as given above 
is taken from a certified copy of his Lordship's judgment. In an authorised 
copy of the High Court s order served upon me by the petitioner’s Vakil the words 
given in square brackets above do not appear. As the omission of these words 
renders the question almost meaningless, I have ventured to include them. 

3. The question as thus framed cannot, I submit, be treated as one question, 
and in giving my opinion, I shall therefore consider two separate problems, the 
solutions of which I hold to be widely different. 

4. The case postulated is one in which the assessee, in response to the 
Income-tax Officer’s notice issued under section 23 (2) of the Act has produced 
a set of accounts from which, in the opinion of the Income-tax Officer, the income, 
profits or g.ains of the previous year cannot properly be deduced. It is assumed 
that, so far as the Income-ta.\ Officer is aware, the accounts produced are the only 
ones maintained ; in other words, that the assessee is not kno^vn■ to be withholding 
accounts with the object of evading taxation. If the Income-tax Officer had 
reason to believe that any such suppression of evidence had taken place, he could 
proceed under section 23 (4) and deprive the assessee of his right of appeal. It 
is assumed here that the conditions justifying the use of this power do not exist 
and that the Income-tax Officer is nevertheless compelled to compute the income, 
not on the basis of the accounts, but “ upon such basis and in such manner as the 
Income-tax Officer may determine” (Section 13). These words taken by them- 
selves appear to give the Income-tax Officer power to make the assessment, if he 
60 chooses, in a completely arbitrary manner. His Lordship’s judgment suggests, 
however, that this power may be restricted by words used elsewhere in the Act. 

5. The first suggestion is, in the learned Judge’s own words that, under 
the conditions given, an Income-tax Officer is bound to “ give the assessee informa- 
tion as to the basis on which he acts so as to entitle the as.seN.see to meet ihe case 



COMMR. Of INCOME TAX v. SANKARA AIYAR 


put fonvard by the Income-tax Officer. ” I may say at once that, whether or not 
die Income-tax^ Officer is under any such legal obligation (and I find no exphat 
statement in the Act on this point) he in practice invariably do^ furnish the asse^e 
with the fullest possible account of the basis and manner of his computation, 
does give the assessee an opportunity of showing that the res^ is incorrect 1 ms 
is the practice ot the Department, and is clearly equitable. The ^^ee h^ made 
an attempt to prove his income and has failed, possibly through no fault of his own; 
it is therefore just that he should be aUowed to criticise the basis on which the 
Income-tax Officer proposes to assess. This enables the Officer to make ms toal 
order under section 23 (3) with a full knowledge of the assessee s point of view, 
and further enables the Assistant Commissioner to form a proper Mtimate of the 
merits of the case when he deals with it on appeal. If, therefore, it be held that 
this practice is legally binding on the Department, no objection can be raised from 
the administrative point of view. 


6. The second suggestion is that in making his computation the Income-tax 
Officer should ** act upon legal evidence, and should enable the assessee ♦ ... .to 
show .... that the witnesses on whose statements the Income-tax Officer acts 
ought not to be believed.” If I understand this aright, it amounts to saying that 
the Income-tax Officer, who in the terms of section 37 of the Act is conducting a 
” judicial proceeding,” should be not merely a Judge but a pai^ to the proceeding 
with the assessee as the opposing party; and that when the plaintiff has failed to 
prove -his case the Income-tax Officer, as defendant, should set up a case of his own 
by adducing evidence, and should then, as Judge, decide whether he, as defendant, 
has proved his own case. I submit that this position has only to be stated for its 
absurdity to be manifest It appears to rest upon a false analogy between two 
essentially different kinds of judicial proceedings. In an ordinary civil suit there 
are two parties. Each party is responsible for proving certain facts and the object 
of the proceeding is to determine which of those facts are true and what consequences 
follow therefrom. If a fact has to be proved by a party and the party does not 
prove it, the Judge will hold that fact to be untrue or not proved, ami that con- 
cludes his duty so far as that particular fact is concerned. But in an income-tax 
proceeding there is only one party and the object of the proceeding is to determine 
bis income as accurately as possible. The facts to be proved are facts especially 
within the knowledge of the party, and the burden then must rest upon blip and 
upon him alone (Indian Evidence Act section 106). Should he fail to disdiarge 
this burden, the Judge may not conclude the case with a finding of "not proven ” 
but is bound by law to compute the income of the party on such basis and in sudi 
manner as he, the Judge, may determine (Indian Income tax Act section 13). This 

4 mean that the Judge is bound to place on record legal 
evidence to ji^tify his confutation. 


7. The fact that an Income-tax Officer is bound to compute the income 
from the materials laid before him, however defective those materials may be, is 
a peculiar feature of income-tax proceedings which distinguishes them sharply from 
an ordinary civil trial. The point may perhaps be emphasised by quoting the 
words used by the Lord President of the Court of Sessions in the case of Maepker- 
iun nnd Co. v. Moore (i) : " Messrs. Maephersoft and (Jo., ... if they do not 
choose, as they have not chosen, to state an Account so that the amount of profits 
may be strictly determined, cannot complain if a random assessment is made udom 
them by the Crown. Dealing with the same point, Lord Mackenzie said 

1., < SoHcitor-General’s observation upon the practical difS- 

.ulty of finding out the amount of the profits upon which the assessment is to ^ 


(0 ^ Tax Cas. 107 at p. 11$, 
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laid, I can only say this, that it is not necessary to arrive at any satisfactory conclu- 
^ >ipon that matter because it is not a matter with which the Court is concerned. 
f Act of Parliament says the amount of profits is to be ascertained, ascertained 
they must be 'vhether that can be done in a satisfactory method or not” (P, 115), 

8. Under the Indian Income-tax Act, section 23 (3), the Officer is entitled, 
after hearuig the party s evidence, to hear “ such other evidence as he may require 
on specified points; that is to say, he can call upon the party to prove or disprove 
specified allegations of fact the truth or untruth of which is not established by the 
evidence on record ; and I submit that he should take this course whenever it is like- 
ly to help him in the attainment of his object of determining the income. But 
when the party, with or without the help of this additional evidence, has failed to 
satisfy the Income-tax Officer of the amount of his income, it is ludicrous to suppose 
that the positions of judge and party are reversed, and that the judge must prove 
that the party has failed to prove. 

9. That the party’s evidence, even if unrebutted, is not conclusive, is borne 

out by the judgment in Stocks v. Sulley (i ). The question in that case was whe- 
ther the annual rental value of a building wa^ £ i9^iosh. as asserted by the partyi 
or ^40 as determined by the Burg Assessor. The party offered as his sole evidence 
a deed of lease. The Lord President said: “They (the Commissioners) were not 
offered any evidence beyond the case, and that seems to have been the deliberate 
policy of this appellant. Accordingly the Commissioners, I think, were not only 
well entitled but were forced by his own proceedings to avail themselves of their 
own knowledge, and the conclusion they came to was that the rent did not repre- 
sent the true value of the property and in so acting I think they were per- 

fectly right.” The other Judges commented similarly on the case, for instance 
Lord Kinnear said : The appellant produced a lease to the Assessor which the 
Assessor did not think conclusive, and which he did not adopt as the basis of the 
assessment. That the Assessor was perfectly right in that view of his duty I think 
is hardly, disputed.” It does not appear that in this case any attempt was made 
to rebut the evidence of the lease by any other evidence. The lease was held to be 
inconclusive, the Assessor fixed the value of the house to the best of his judgment, 
and the Commissioner supported this valuation without taking evidence as to its 
correctness. 

A Judgment of the Allahabad High Court, In the mtUter of Lachhinan Das, 
Narasn Das of Cawnpore (2), pronounced so recently as July, 28th 1924, shows 
that the same principle of law applies to assessments under the Indian Income-tax 
AiCt. In that case no evidence was called for the Crown; the only evidence before 
the Income-tax Officer was that tendered by the assesscc. The Income-tax Officer 
in the light of his special knowledge and experience considered all this evidence, but 
did not regard it as proving the figure of income shown- in the retuni. He held, 
in particular, that the amount of loss claimed as due to wastage was excessive. In 
the words of the Acting Chief Justice, “weighing all these Various facts in the scale, 
he came to the conclusion that the fair thing to do was to assess them at the figure 
which he ultimately decided.” The Judges held that the assessment had been 
legally made and that no question of law arose. 

10. The view taken in these two ca^, i. e., Stocks v. SulUy (1) and 
In the matter of Lachhman Das, Narain Das of Caunporc (2), is, in my opinion, 
the only possible construction to be placed upon the words of the statute. It is 
also the only construction, though this fact is perhaps irrelevant when questions of 
pure law are being discussed, which will enable the Act to be administered efficiently 


(i) 4 Tax Cas. 98. 


(a) 2 I. T. C. I. 
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and fairly. If it is once admitted that an assessee can shift on to the assessing 
authority the burden of adducing icgal proof of his income, it will be easy for the 
dishonest assessee to avoid bearing his fair share of contribution to the revenue; for 
it will then be to bis advantage to do what the petitioner has done in the case 
now before their Lordships, namely, to produce defective accounts and 
then defy the Income-tax Officer to prove (^z) that the accounts are defective 
and (^) what the amount of his income was. In this case, as will be seen, the 
Income-tax Officer was able to satisfy himself that the accounts produced were not 
merely defective, but fraudulent. But he was not able to prove the exact amount 
of the petitioner’s income, and from the very nature of the case he could not be ex- 
pected to do so. He was therefore compelled to make a rough computation based 
on the materials to be described later. It is not’ claimed that this computation was 
accurate but that, as in all such cases, it was made as carefully and accurately as 
the circumstances allowed. 


11. The attention of their Lordships will doubtless be invited to the ruling 
of the Calcutta High Court in the case of Bishnu Priya Chotvdhurani (i), in 
which the then Commissioner of Income-tax, Bengal, held, and the High Court 
accepted the view, that in the circumstances now under consideration, “ tfie burden 
of proof is on the party which would fail if no evidence were produced, i. e., on the 
Officers of the Income-tax Department.” Regarding this it is sufficient for me to 
»y that I consider, with all respect, that Mr. Blandy’s opinion and the decision 
based thereon were unsound; that the Income-tax Officer is not a party to the 
judicial proceedings over which he presides; and that if it were possible to regard 

him as a party, the nile of evidence to be applied would be that formulated in sec- 
tion lOo of the Indian Evidence Act* 

12. The facts of the present case are : — 


Some years ago the petitioner M. Sankara Aiyar was a humble cook. in 
which capacity he served the Hon’ble Mr. Justice Kumaraswamy Sastri. He is 
now a wealthy man with shares in at least 5 different banks and in various com- 
panics. He owns a flourishing hotel and can afford to lend out substantial sums at 
(interest. During recent years, he has been returning his income at about Rs.2 000 
per annum. ^ the ass^mern for 1923^24 now under consideration, he 
an income of Rs. 9,317 (though he finally admitted Rs. 11,081 as the true figured 

outstanding, solemnly swore that he had ma^ no 
other loans awd challenged the Income-tax Officer to find any other instance Thi. 

ruary, 1924. In the presence of his Pleader, Mr. M. Subbarava A.*™" 
see stated that the loan in question was repaiJ in 1021-22 The ^ 

IncLe.^ Sler page 299 "of hi, tele'r Xh Ton'i" ' 

of which rau. Account relating to the mortgage of hole No'^Anna 
Street. The Income-tax Officer knew that when A , Pillay 

the entiy had not been there. The ink was fresh and the ^he ledger before. 

not app^r in the day book. There is no doubt, ^indeld^ft is i^Tt^denirf T? 
entry was made subsequent to 13th February 102.1 Ti denied, that the 

accordingly passed his final order on 19th Februfr/’ IQ2T Officer 

IS enclosed marked Exhibit A.* In this order the or^^cr 

full and convincing reasl,4 for holding tL^the Iccounts“Tre‘taciS!!^W 
gone on to say that he estimated the money-lending income to ^ 

f^s t,^h in wdjhej^^^^ .0 XpTtw Si 

(i) I I. T. C. 261 ; 50 Cal. 907. — * 

* Rot printed. 
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Offi«r';3X"e?®- The records, however, show that the Income-tax 

inir« well^ the vague pneral information that the assessee’s money-lending deal 
in^ were much larger than admitted by him, coupled with the fact that the Lessee 

■ ^ comparatively few years from a position of poverty to one of affluence 

artd therefore presumably had some secret source of income ; 

fact that one item of money-lending had been omitted from the 
a^ee s accounts and that m the Income-tax Officer's opinion forgery and perjury 
..l^ad been committed wuh regard to it. The Income-tax Officer felt that S 

^rmation • regarding which he had been unable to obtain in- 

(3) the records Before Bim which proved that the assessee at one time carri- 
. ed on diamond trade. He argued that the funds formerly invested in 
the diamond tpde must have been diverted to money-lending. As the assessee 

diamond trade, it is necessary to enter into 
this point m some detail'. In connection with his assessment in 1921-22 a full en- 
quiry was held and witnesses were examined and cross-examined by Vakils on the 
question wheffier the assessee had carried on diamond trade in the previous yir 
As a result of that enquiry the Special Income-tax Officer had held that the assessee 
had earned on diamond trade and levied a pena? assessment on it. The assessee did 

asse^ment. A copy of the order of the Special 
Income-tax Officer is enclosed marked B*. In the face of that order, which’ was 

Income-tax Officer and which from his point of view was final, he was 
Mmled to reprd it as certain that the assessee had at one time carried on diamond 
trade. Again in connection with the assessment proceedings for 1922-23 the 
^^ee given a sin^larly guarded statement regarding his diamond trade. 

mile submitting ‘that he had at no period of his life been a trader in diamonds,’ 
he admitted that he equally and at rare intervals used to dispose of. when he was 

r which he might have previously purchased and 

wbicn he might after such purchase be no longer disposed to retain or which* 
othere might d^ire of him to sell to them, at their cost price approximately and with 
no view to inake any profit out of such transaction”. That statement practically 
admite the existence of diamond trade at one time and naturally leads to the Income- 
tax Officer $ presumption of tKe existance of some hidden capital, Alffiough these 
reasons were not stated in full in the order of the Income-tax Officer, there is not 
a shadow of doubt that they were known to the assessee and his Pleader, as there 
were discussions between the Income-tax Officer, the assessee and the Pleader on 
several occasions prior to the assessment. On receipt of the assessment order the 
petitioner appealed to the Assistant Commissioner urging that the accounts were 
complete and should have been accepted. The order of the Assistant Commissioner 
on the appeal is enclosed marked C*. A demand for a reference to the High Court 
was then submitted. The Commissioner’s order on that is enclosed marked D.* 

13. While I admit that in this case the assessing Officer had very little 
reliable material on- which to act, I would urge that the materials available justiBed 
the adoption of a figure higher than that put forward by the assessee. The asses- 
see was certainly a man of means. He apparently had some hidden sources of 
profit. It was clear that no reliance could be placed on any of his sworn statements; 
he has not scrupled to deny the repayment of Rs. 10,000 by Narayanappa Nayudu 
and has later interpolated an entry regarding it in his accounts. He persisted in 
denying that he had ever carried on diamond trade, though a final finding had been 
recorded in 1921-22 that such trade had existed. In such circumstances, the 
Income-tax Officer, in fairness to the honest tax-payer had to enh ance the figure 
* Not printed. 
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under money-lending far enough to cover other possible omissions. The remedy 
for any over assessment that may have occurred is in the hands of the assessee and it 
is to put in honest returns in future and refrain from wilful misrepresentation. 

Nugent Grant, counsel for the Crown. 

A. Krishnaswami Aiyetr and M. Subbaraya Aiyar, for the assessee. 

JUDGMENT. 

The Judgment of the Court was delivered by 

COUTTS TROTTER C. J.— In this case one of the points taken for the 
appellant, the assessee, is thkt a ground on which his assessment has been enhanced, 
is one that was not brought to his notice and which he had no opportunity of deal- 
ing with before the lOth April, 1924, when the enhancement of his assessment was 
finally confirmed. The point he desires to argue is that that, if established, would 
vitiate the conclusion come to by the Income-tax Officers. He says that he is en- 
titled to be put on his guard in a matter of that kind. The facts as suggested are 
these : that in the assessment of the previous year it was suggested and denied 
by him that he had at one time engaged in dealings in buying and selling diamonds, 
that it was found against his contention on the evidence that he had been dealing 
•in diamonds and that he had either gone on dealing in diamonds or that a sum of 
money, which represented the capital he must have been held to have had invested 
from time to time in diamonds, if not still used in the diamond trade, must be held 
to be used by him ift some other productive form as capital, money-lending or the 
like. His contention of course, apart from the question of notice which I have 
dealt with, is that there is no evidence properly before the Court that would justify 
the finding which the Commissioner has made. That is a wider question on which 
at this stage we do not desire to express any opinion. We shall assume for the 
present purpose that, if substantiated, that would be an answer to the assessee but 
we are not going to decide a point of such wide bearings unless we are really satis- 
fied on an ascertainment of the true facts and full materials in this case whether it 
is really necessary for our decision or not. It cannot be disputed that, if this man 
had been found to have in his hands a surplus income which he had not accounted 
for in the previous years and that if when he comes to the current year’s assessment 
he declines to give any explanation at all as to what he has done with his money 
and merely repeats his statement which was disbelieved a year before that it never 

would he some material on which the income-tax authorities would 
be justified in findng that this sum of money was still in his hands. That is sub- 
ject to the contention of the appellant that if that is the case that is to be brought 
against hini, he must have fair notice of it so that he should be in a position to deal 
with It. I am not myself sure that that is so. but in order to avoid useless discussion 
in a certain event and further to avoid this man having any grievance as to the full 
facte not haying been put before the Court, we shall adjourn this case til! Monday 
next to eiwble evidence to be given one way or the other as to whether or not before 
the final determination on the loth April, 1924. as to the amount of income to be 

f ® !r ‘'"l ^'’''isers that 

the case would be framed agamst him on the assumption that he would have to 

T k' ’if'’.'"®* "■("■'^1' had been found to he un- 

y'aP. namely, money which was ai -me 

hme found by the authorities to have been employed in the traffic of j 

Both sides will file their affidavits by Friday next. ' ^ diamonds. 

Ob; PH‘ j" Mr. Venkateswaralu Pantulu, Income-tav 

Officer, ^.ch contains categorical statements which the assessee is not preS^^id^n 

deny The effect of those statements ■$ that the Officer put it before 

*at. having regard to the fact that he had been found on a nrll... 

have a certain amount of capital invested in trading in diamonds which har^riLn 
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do is to dismiss this 'reference No orX ^ to cos"""* ‘" *' “■* ^ 


L 1 ^ 4 J IIN IHE HIGH COURT OF JUDICATURE AT CALCUTTA: 

Before Mr. Justke Chatterfee, Mr, Justice Ghose and Mr. Justke Cuming. 

[25th May, 1925.] 

Messrs. Harisingh SanlokchamI . , Jssesseet. 


Commissioner of Income-tax, Bengal 


Referring Offker, 


D Incotne^iax Act (XI of 1922), Sec. 2 {&)— Indian Finance Act of 1924, 2 (a) (i)^ 

family — Members carrying on ancestral business— Separate appro* 
pnatw.n Of propu in defined shares — Indi<iddual deal tags and capkal acc 0 uap—lf constituta 
a joint family bustnest. / - — *f 

, The assessee^ members of a Hindu family, originally joint in mess and wordiip, carry- 
ing on an ancestral business, stated to the Income-tax authoritiea that they were partnera of 
the business. There was no capital account in the name of the family as a joint one, but 
Jparate capital acrounts and separate deaUngs in the names of the individual members. 
The accent l^ks showed that the profits of the business were not distributed equally between 

prapomoo of s|8 and ,|8 and thare wa, Kparata anjoyment of tlia 
income and separate appropriation of the profits according to defined shares. On the con- 
tt^on of tha assa*a. to ba asaasKd a. a joint Hindu family b^- 

assassaas cannot ba bald to ba a joint Hindu 

. . 9,“® "f^T'd under section 66 fa) of the Income-tax Act (XI of iqm) 

by the CommiMioner of Income-tax, Bengal, for the decision of the Court by letter 
No. 6343 C. T., dated the i4tb March, 1925. 

CASE. 


I would refer for the decision of the High Court under section 66 ■(2), 

Income-tax Act (XI of 1922), the question of latv which arises on the following 
facts: — 

2. There is a firm by name Harisingh Santokchand which has been assessed 
for years past as an unregistered firm. In 1924-25 it claimed that it should be assessed 
as a joint family business and that therefore when it was assessed to super-tax, the 
tax on the first Rs. 75,000 of its incom^ should be nil. This claim was rejected 
last year (for reasons which do not apply altogether to the present case) but has 
been renewed this year both before the Income-tax Officer, and in appeal, before 
the Assistant Commissioner of Income-tax. Calcutta, who by his order, dated i8th 
November, 1924, under section 31 of the Income-tax Act, rejected the claim of the 
assessee to be a Hindu undivided family and held that there was a partnership busi- 
ness belonging to tw'o proprietors. TTie application for a reference was filed on 
23rd December, 1924, but it was not till the end of January that i was able to 
hear the Pleader for the appellant and examine the judicial decisions he produced 
in support of his claims that the assessee in this case ought to be considered a Hindu 
undivided family and not an unregistered firm. 
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3. Apparently this assessee’s business has been in existence for 

ana wi founded by one Harisingh who had two w^Balchand and 

f^Tsingh died about 28 years ago and liis wife died if >3 about 

two sonl Balchand has a son named Malchand, while Santokchand who died a^u 

S^vemberi 9 a 4 has no issue. It is not disputed that the family was or^y 

joint in food, mess and worship. Whether it is so now. I have no means of know- 
ing. as the family residence is in Bikanir. What is disputed is that the busm^ 
conducted in the name of Harisingh Santokchand is the busing of the Hindu undi- 
vided family. The Income-tax Officer and the Assistant Commissioner of Income-t«, 
Calcutta, have both held that the business is not that of the Hindu undivided family 
but that of a firm, and that the firm must be assessed as an unregistered hra and 
not as a Hindu undivided famiFy and cannot be allowed the benefits of the provi- 
son of section 2 (a) (i) of Part II of Schedule III of the Indian Finance Act, 19^- 
The assessce has asked that this question of the proper method of assessment in his 
case shall be referred to the Hon’ble High Court for its decision. 

4, I find trom the account books of the firm ( i ) that in the arcounts of 
this business there is no capital account of the alleged Hindu undivided fandy ; 
(2) that there are capital accounts of two members of the alleged Hindu undivided 
family; (3) that interest is paid on these capital accounts by jhe business to each 
of these two individual members of the alleged Hindu undivided family; (4) tMt 
each of these two individual members of the alleged Hindu undivided famuy has 
separate dealings with a firm in Bikanir which are entered in their mdividual 


names. 


5. From the assessment records of the firm I find (i) that in 1920-21 when 
there was an assessment to super-tax and a deduction of Rs. 50,000 was allowed, no 
objection was raised by the assessee to the assessment and no claim was made ^ that 
the deduction should be increased to Rs. 75,000 as the business was an undivided 
Hindu family business; (2) that in similar circumstances in 1923-24 no claim to he 
a Hindu undivided family was made before the Income-tax Officer and that it was 
only made before the Assistant Commissioner of Income-tax, Calcutta, by a supple- 
mentary petition filed before the Assistant Commissioner at a late stage of Ac pro- 
ceedings before him in connection with an appeal under section 30 filed against ^ 
refusal of the Income-tax Officer to re-open under section 27 the assessment which 
had been made under section 23 (4) and that prior to this claim being made, the 
assessee had submitted statements oT accounts showing ** profits distributed among 
partners*’; (3) that in 1920-21 and 1921-22 the assessee when given an opportunity 
of stating the names and addresses of (i) the partners in the firm, (2) Ae adult 
male members of Ae family, did not state tfie names of the latter but stated Ae 
names of Ae partners of Ae firm as Balchand and Santokchand; (4) that in 1921-22 
this statement regarding Ae partners in the firm was made by Ba!chand*s son, 
Malchand who, had Ae business been that of a Hindu undivided family, was a 
co-parcener; (5) Aat no claim to be a Hindu undivided family appears on any re- 
turn fi*ed by the firm under any of tfie Income-tax Acts until made on Ac return 
filed on Ae i8th August, 1924; (6) that in an affidavit declared on the 13A 
November, 1923 Ae munim of the firm declared: “ i. That Babu BalAand 
and Babu Santokchand are tHe two proprietors of my firm of Messrs. Harisingh 
Santokchand”; and (7) that Ae statements of accounts for the year 1979 Samvat 
ending Ramanavami attaAed to that affidavit show that Ac profits of Ac business 
for Aat year were distributed among Ac partners not equally but in the proportion, 
BalAand MalAand 6 annas share, Santokchand 10 annas share. 

6 . On Aesc findings of fact the question is wheAcr the firm of Messrs. 
Hamingh Santokchand should be assessed as an unregistered firm or as a Hindu 
undivided family. My opinion is that the business is Aat of an unregistered firm 
and I base this opinion on the following conclusions derived from the above facts I 

II— ii 
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do not deny a Hi'i^u undivided family can have a business of its own. But I sub- 
tot my findm^ of fact justify the conclusion that there is separate enjoyment of 
to income of this business by the two partners Balcharkl and Santokchand and that 
there IS separate a^ropriarion of profits by each of them. This has frequently been 
held to be g^d evidence of a tacit agreement among members of a Hindu undivided 
Wy to hold their property according to their separate shares and is totally incom- 
patiblc with the claim of the assessee to be a Hindu undivided family and to be en- 
mied to the preferential treatment accorded to such by item 2 {a) (1), Part II of 
Ae Schedule III appended to the Indian Finance Act, I9a4, I submit, therefore. 
Aat the question of law referred to the High Court for decision should be answered 
to the effert that the firm of Harisingh Santokchand should be assessed as an un- 
registered firm and not as a Hindu undivided family. 

JUDGMENT. 


CHATT^ERJEE J. — This is a reference under section 66 (2) of tht 

inc^e-t^ Act (Act XI of 1922) and the question referred is whether the firm 
^ Harisingh Santokchand should be assessed as an unregistered firm or as a joint 
Hindu family business. If it is the latter they would be entitled to a deduction for 

the purpose of assessing the super-tax to the extent of the first twenty-five thousand 
rupees. 

The facts are stated* l>y the Commissioner of Income-tax. It appears that 
in 1920-21 and 1921-22 when the assessees were called upon to state the names and 
addresses of the partners of the firm, Tt was stated that the partners of the firm Were 
Balchand and Santokchand, and the muntm of the firm declared that those two per- 
sons were the proprietors of the firm. The statements of accounts showed that 
the profits of the business were distributed among the partners not equally but in 
the proportion, Bakhand Malchand 6 annas share, Santokchand 10 annas share. 
It appears therefore that there was separate enjoyment of the income and separate 
appropriation of the profits of the business by the two partners Balchand and 
Santokchand according to the separate shares of each which were unequal. On 
these facte it cannot be held that it was a Hindu joint undivided family so as to 
attract the provisions of 2 (a) (r). Part II of Schedule III of the Indian Finance 
Act, 1924. 

The firm should accordingly be assessed as an unregistered firm and not as 
a Hindu undivided family business. 

The petitioners must pay the costs, the hearing fee being assessed 'at ten gold 
mohurs. 


GHOSE J. — I agree.. 
CUMING J.— I agree. 


[ 126 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 
Before Sir Dawson Miller, Kt.. Chief Justice and Mr. Justice Maepherson. 

[8th June, 1925.] 

Raja Rajendra Narayan Bhanja Deo of Kanika ••• Assessee*. 

V. 

Commissioner of Income-tax, Bihar and Orissa • • ■ Referring Officer . 

lncome~tax Act {XI of 1922) Sec- 29 — Limitation for issue of notice-^Demastd notice not 
issued durirtf financial year — Assessee, if can be assessed later — Reasonable time. 

Under Sec. 29 of the Income-tax Act, no period is prescribed within which a notice demanding 
inoome-tax is to be issued and therefore prima facie a notice issued about 14 months after the 
expiration of the year of assessment would not necessarily be too late. 

•(1926) 1 . L. R. 5 Pat. 13; (1925) P. H. C. C. 217; A. L. R. (1925) Pat. 581; 
91 Ind. Cas. 288. 
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The mere fact that the ordinary form prescribed for such a demand contemplates that 
it will be issued during the current year of assessment, is not tantamount to an enactment that 
it cannot be issued afterwards. Although no time is prescribed for issuing the notice, yet 
the notice must be issued within a reasonable time. What would be a reasonable time would 
vary according to circumstances. 

Case [Miscellaneous Judicial Case No. 30 of 1925] referred by the Com- 
missioner of Income-tax, Bihar and Orissa, under section 66 (2) of the Income-tax 
Act for the opirion of the High Court. 


CASE. 


The question for determination of the High Court is whe her when in the 
year 1922-23 the Income-tax Officer only made an adjustment in respect of the 
income of 1921-22 and made no demand for the assessment of 1922-23, the Income- 
tax Officer can in- the year 1923-24 make the omitted demand. 

2. The facts are as follows: — 

In 1922-23 the Collector as Income-tax Officer determined the income of 
1921-22 of the assessee (Raja Rajendra Narayan Bhanj Deo of Kanika) to be 
Rs. 67,490 and passed an order, dated October 31, 1923, “assess to Rs. 2,805-0-0, 
income-t^ and Rs. 1,093-2-0, super-tax. ” As the assessee had been provisionally 
assessed in 1921-22 on an income of Rs. 1,55,181 and had paid income-tax and 
super-tax amounting to Rs. 9,715-14-8 and Rs. 8,460-2-0 respectively, and adjustment 
was made under section 68 of the Indian Income-tax Act, 1922, which resulted in 
a refund of Rs. 14,277-14-8 but no demand notice under section 29 for the income- 
tax and sup^-tax due in the year 1922-23 was made. On January 26, 1924, the 
income-t^ Officer ordered the issue of a notice under section 34 of the Act on the 
ground that the income of 1921-22 had escaped assessment under the Act of IQ22 
and ultimately issued a demand notice for Rs. 2,805, income-tax and Rs,. 1,093-2-0 
super-tax. * 


A . desirable to explain the assessment procedure under the Income-tax 

Act of 1918. Under that Act the income of (say) 1920-21 was provisionally 
assessed m 1920-21 but as the income could not be accurately known till after the 
close of the year, the pertained income of 1919-20 was made the basis of this pro- 
visional assessment Then in 1921-22 an adjustment was made; if the actual in- 

^ T" 1919-20, a further demand was 

In known income or 

( i r assessee was entitled under the 2nd proviso to 

iShW^K adjustment which was made, but Ee was also 

liable to be jessed in 1922-23 on the income of 1921-22 under sections 2(11) t 

previom year, of the income of ihe 

hirir. .ntl, “““1' contends (i) that the income of 192,-22 cannot be taxed 
twice in the absence of an express provision of law to that effect and fii^ thai- i-K 
was no escape of income, within the meaning of sectionTa Ud 

a mistake apparent from the record wh" hinder s^^l 35 ct on vX Tp 
withm one year from the date of demand noti«. ^ ^ corrected 

(1) As regards the first point, in my opinion there is th<. ^ 

provisiw of law. As explained in paragraph 3 section 18 nf f-h** T express 

of 1918 provides for the provisional assfSment^in^ii.arn^ 

year 192,-22 ; while sections 2(11). ^d 2a of the In ^ 

a^ment of income of ,921-22 in the year 1922^3 ^ 
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tion of the income of 1921-22. It may be mentioned that this fact is also recognized 
by the commentators, P. D. Aiyangar (The Law of Income-tax, pages 342-343 and 
354) ^<1 A. V. Viswanatha Sastri (The Law and Practice of Income-tax Tn British 
India, page 195, paragraph 349)? ^nd this procedure has been followed universally 
throughout India by the Department and has never been contested. I may per- 
haps be allowed to add for your Lordships’ information that the adjustment system 
was retained for one year .under the 1922 Act at the request of representatives of 
the commercial community. The year 1921-22 was a bad year and consequently t^e 
nett result of its retention was a heavy loss to the revenues as the refunds due on 
adjustment exceeded the sum recovered on adjustment by 2^ crores of rupees. 

(ii) As regards the second contention, in *my opinion neither sec- 

tion 34 nor section 35 has any application. 

(a) Section 34 deals with the assessment of income which has escaped 

assessment, but in the present case the income of 1921-22 was computed by the Col- 
lector and the assessment completed as is shown by his order of October 31, 1923, 
and the amount of income-tax and super-tax payable was determined; nothing escap 
ed assessment but the Collector omitted to issue a demand notice under section 29 
for the income-tax and super-tax due. This he should have done, of course, allow- 
ing credit for the refund to which the assessee was entitled as explained above. As 
the Income-tax Act of 1922 lays down no period of limitation for the issue of a 
demand notice under section 29 after the sum payable has been determined, the 
Income-tax Officer has power even now to make the demand without invoking 
section 34. 

{b) Section 35 deals with the rectification of mistakes apparent from the 

record. In the present case there was no mistake in the assessment, but only an 

omission to take the subsequent steps necessary for the recovery of the amount due. 
Moreover, the fact that the period of limitation within which section 35 must be 
applied is reckoned from the date of the demand being made, implies that the ac- 
tion can only operate after a demand has been made, while in the present case the 
demand was omitted. 

5. It is submitted that this view of the law is supported by the decision of 
the Madras High Court dated the 26th September, 1923 in Reference Case No. 4 
of 1923, Commissioner of Income-tax, Madras v. M. S. S. Chidambaram Chettiar 

and Meyappa Chettiar (i). 

6. I may mention that if the High Court accepts this view, I propose m 
exercise of my powers of review to cancel the assessment under section 34 and to 
direct the Income-tax Officer to issue a demand notice for the income-tax and 
super-tax previously assessed, but not demanded. 

K. P. Jayaswal and 5. Saran. for the assessee. 

Sultan Ahmed, The Government Advocate, for the Crown. 


JUDGMENT. 

DAWSON MILLER C. J.— The only question in this case is whether the 
assessee can escape payment of income-tax and super-tax a^essed at Rs. 3>89b or 
the financial year 1922-23 on the ground that the demand notice issued to 
claiming payment of the tax was not issued during the financial year for which t 
tax was payable. What happened was that for the 

been assessed for income-tax and super-tax to a sum of over Rs. i 8,000. That was 
under the Act of igfS. Under the provisions then in force the aKe«ment w« m 
all cases a provisional one based on the previous year s income but liable to adjust^ 
ment when the actual income for the year in question came to be known. U 


(iJ I I. T. C. 275- 
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happened that the income for that year 1921-22 had been provisionally assessed at 
a sum very much larger than the actual income turned out. In fact the actual 
income for 1921-22 produced a tax and super-tax amounting together to only 
Rs. 3,898. There was therefore a balance due to the assessee on adjustment of 
over Rs. 14,000. That balance was ascertained after taking into consideration the 
return made by the assessee of his actual income for the year 1921-22. The return 
was made for the purpose of ascertaining the income for the next succeedin-g year, 
that is to say, the year which began in April, 1922. That year came under the 
new Act of 1922 by which the provisional adjustments were abandoned and a differ- 
ent method of adjustment was adopted, namely, the income for any financial year 
was based once and for all upon the actual income of the previous year. Accord- 
ingly on the 1st November, 1922 the assessee whose return was accepted was served 
with a notice intimating that in respect of the. income of the previous year he Was 
entitled to a refund of Rs. 14,277. That sum was the surplus which he had paid for 
the previous year over and above that which, as it turned out, he was liable to pay 
upon the actual income earned. When that notice was issued it was perfectly clear 
from the form of it that the income for the year 1922-23 which was based upon 
exactly the same assessment would also be taxed and super-taxed to the* extent of 
Rs. 3,898 but for some reason or other no actual demand for payment of that sum 
for 1922-25 was made at that time. This appears to have been discovered some- 
time before January, 1924 and on the 26th of that month the Income-tax Officer, 
finding that no income-tax had been paid by the assessee in respect of that year 
1922-23, treated the case as one under section 34 of the Income-tax Act, 1922, 
which provides for cases where no assessment has been made or where certain items 
of income have not been taken into account in making the previous assessment. The 
sectiw provides in effect that in such a case where income has escaped assessment or 
has been jessed at too low a rate for any year the Income-tax Officer may, at any 
time wthin one year of the end of that year, serve on the person liable to pay tax 
a notice cont^nmg the requirements which may be included in a notice under sul^ 
section (2) of section 22 and may proceed to assess or re-assess such income. If 

Lll assessment had in fact been made for the 

rnder issued 

under t^t section, on the 26th January, 1924, would be a notice issued within the 
time prescribed for purpose under that section. Here again it obvious to 

.ee that he had been ass^ed Tor a tax to the amount of Rs. 3,898 for the 
question so that although no demand in the prescribed form for the inco^ 
was served, there was in fact an intimation to tHe assessee on two 

the amount of the income-tax payable by him was. ^ ^ ^ 

Within section 34. Then on the otK Tim^ Illo/ ^ discl<»e a case coming 
tion to the demand under section 34. a fresh' ntnir^ * assessee having taken excep- 
prescribed under the Act deSin^^ the incor al T 
be seen that this notice was issued somS ™« than 

of the year of assessment and the assessee contends that “P'rah'on 

demand under the provisions of seS "g'of'the Act“‘ ‘ » 

of section .5 or section for the payment of a ZCl''t;me'’-;:f ' 


the a 
year in 
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shall serve on the assessee a notice of demand in the prescribed form specifying the 
sum so payable. The first thing to be observed is that no period within which 
such a notice demanding income-tax is to be issued is prescribed in the Act and 
therefore prima facie a notice issued about 14 months after the expiration of' the 
year of assessment would not necessarily Be too late. The assessee, however, relies 
upQn the form under which the demand referred to under section 29 is to be 
made. That fonn is headed “ Notice of demand under section 29 of the Income- 
tax Apt, 1922 . It begins thus : — “You have been assessed for the current year 

to income-tax amounting to Rs “ and so on. The learned Counsel for 

the assessee contends that that form clearly indicates that the demand can only be 
made during the current year, that is to say. the year in respect of which the income- 
tax is payable. No doubt in the ordinary course the form prescribed would be 
quite applicable, because assessments are generally made as soon as possible after the 
commencement of the financial year and the demand notices are sent out in the ordi- 
nary course soon after the assessment is made. T cannot believe, however, that it 
was intended by prescribing a form of notice of this sort to create a limitation- period 
within which such notice must be given. If it had been the intention of the legis- 
lature to prescribe a period of limitation for such notices, I think that such an im- 
portant provision would have found place in the body of the Act itself indicating 
that intention. In other sections of the Act we do find that where certain notices 


have to be given the period within which they have to be given is prescribed. But 
so far as section 29 is concerned no period at all is prescribed in the Act. Again it 
is quite possible that in certain cases no demand could be made within the actual 
year for which the tax is payable. ProvTsion is made for disputes which may arise 
as to the acceptance or rejection of the assessee's return. If his return is not ac- 
cepted then an enquiry takes place, evidence may be demanded of him and much time 
may be expended in carrying on the enquiry and it is quite possible that such enquiry 
would not terminate until after the year of assessment and I do not think it can be 
suggested that because the ordinary form prescribed for such a demand contemplates 
that it will be issued during the current year of assessment, it is tantamount to 
an enactment that it cannot be issued afterwards. If any part of the form should 
not be applicable to the particular facts of the case then I presume it can be altered 
in the ordinary course before the form is sent out, but tfic mere fact that forms arc 
prescribed under the Act does not seem to me to carry with it the result that unless 
everything is done exactly as provrdcd~by the form it is o 7 no force and effect. 
Although no time is prescribed for issuing the notice in question I suppose it may 
be said that such a notice must be issued within a reasonable time. What would 


be a reasonable time might vary according to circumstances. In the present case 
it was, as I have already said, about 14 months after the expiry of the year of 
assessment but from November of the year of assessment the assessee had in fact 
notice, although no formal demand was made upon him, of the amount for which 
he had been -assessed to income-tax for that year, and again he had notice in the 
following January showing that a demand was being made upon Iiim for payment 
of the same sum on the ground that no previous assessment had been made. In 
these circumstances it seems to me that the notice was issued within a reasoname 
time. There is no period of limitation in the Act and I do not think ^ 5 
circumstances the assessee should be allowed to escape payment or that whic is 
justly due from him. I think that in this case the costs should be paid by the ^essee 
who asked for a case to be stated. Having regard to the small amount m dispute 


we assess the hearing fee at Rs. 150* 


MACPHERSON J.— I agree. 
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[ 126 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 
Before Mr. Justice Chatterjea, Mr. Justice C. C. Ghose and Mr. Justice Cuming. 

[25th May and 9th June, 1925.] 

Isabella Coal Company . . . Assessees*. 


V. 

The Confmissioner of Income-tax, Bengal . . . Referring Officer. 

Income-tax Act (XI of 1922) Sec. 10 (2) (vtlrj ) — Road and Public Works Cess under 
Cess .4cts paid by colliery— If deductible as " local rate," in the computation of its assessable 
profits— Colliery, if "premises". 


Road and Public Works cesses paid under the Cess Acts by a colliery are local rates “in 
respect of such part of the premises as is used for khe purposes of the busi- 
nesr within the meaning of Sec. 10 (z) (viii) of the Income-tax Act and hence can be de- 
ducted thereunder m the computation of its assessable profits. 

A colliery is a “premises” within the meaning of Sec. 10 (2) 


tax Act^?Xi*^nf ' n '924] stated under sectfexn 66 (2) of the Income- 
ofthe High aJrt ' Comm.ss.oner of Income-tax. Bengal, for the opinion 




of accordance with the provisions of section 66 (2) of Income-tax Act fXI 

the qu"iioL'„ 7 uw\ttd”“L;o°J''" C^rrrt 

to the Assistant Commissioner . of rejected. Company appealed 

things that under section lo (2) (viii) of th among other 

made for the amounts paid as road m-^ Income-tax Act allowance should be 

rates”. This claim wi re e«ed hv cesses were local 

Calcutta, on the basis of the decision bv'thC^H.VhV^'’"’"’?®'^"''' Income-tax, 

f. M. SM Coal Comply TManlhu^ <>' 

for a reference to the Hi^ Cnnrr /m ‘ ^ i ^ Company has now applied 

of the Income-tax Act, XI of 1922." ^ clause {vtn) of section 10 (2) 

are as follo^^'l'*'**”™ '» ‘he Hon'ble High Court for decision 

section ij (2)^(^0 in r«pe*ro“ the TmllnT p^d Company under 

public works cess on the ground that th-c ^ ^ ^ ®«^unt of road and 

rates” i„ respect of premises used for the 'puZsesTf'th" bus?„^“''"‘ 

-tjrn. Jt) w''in“restcTTth^rott;a‘id' 

public works cess on the ground that it is an exnend^r, 

purpose of earning such profits and gains ? “P'"‘I>‘“re incurred solely for ihe 

4. My opinion on the t>vo questions is as follows 


*('9a<) I. L. R. SJ Cal. yS; 29 C. W. N. 923; A I R r . 

(«) r I. T c: ,8, »» Ind. C„,989. 
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(0 Section 10 (2) {viii) of the Income-tax Act provides that in com- 
puting prohts and gams allowance is to be made for “ local rates ” or municipal 
t^es in respect of such part of the premises as is used for the purposes of the business. 
A colliery cannot be said to be “ premises ” ; further, road and public works 
cesses are payable not in respect of such part of the colliery or premises as is used 
roi the purposes of the business but on the basis of the net annual profits of the 
property calculated on the average of the annual net profits thereof for the last 
^ r ^00 accounts have been made up — vide section 72, Bengal Act IX 
of 1880, the Cess Act, i88a Road and public works cesses cannot therefore come 
within the purview of section 10 (2) {viii') of the Income-tax Act, 1922. This 
question was considered by the Patna High Court in Ra\a Jyoti Prasad Singh Deo, 
/n re ( i ) and it was decided that payments made in respect of road and public 
worb cess should not be deducted in ascertaining the taxable income. This case 
was not decided entirely under section 9 of the Indian Income-tax of 1918 which 
corresponds to section 10 of the Indian Income-tax Act of 1922, but the decision 
of the Calcutta High Court in the case of Manaidra Chandra Nandi v. Secretary 
of Staff for India (2) which was affirmed by the Privy Council [Manindra 
Chandra Nandi v. Secretary of State for India (3)] was referred to as 
not supporting the claim made under section 9 of Act VII of 1918. On the 
reasoning used in these cases I would answer this question in the negative. 

(«) This question was also considered by the Patna High Court in the 
above case, Raja Jyoti Prasad Singh Deo, In re (i) and it was decided that the 
payment of road and public works cess was not an expendi- 
ture incurred solely for the purposes of earning such profits and 
gainfe. In a later case before the Patna High Court, In the matter of 
K. HJ, Selected Coal Company of Afanhhum (4) the previous decision was referred 
to with approval and payment of the cesses leviable under the Bihar and Orissa 
Mining Settlement Act, 1920, and the Bihar and Orissa Jharia Water-supply Act 
was distinguished from the payment of road and public works cess as the former 
were tonnage rates imposed on the amount of coal raised and the amount of coal 
and coke despatched and were not levied after the profits of the business had been 
ascertained, whereas road and public works cess is a rate imposed upon the ascer- 
tained profits of the business. On the reasoning used in these cases I would answer 
this question also in the negative. 

N, N. Sircar, with V. N. Sen Gupta, for the assessees. 

S. R. Das. Advocate-General, with S. M. Bose, for the Crown. 

JUDGMENT 

CHATTERJEA AND C. C. GHOSE JJ.— This is a reference under 
section 66 (2) of the Income-tax Act, XI of 1922. 

The assessees, the Isabella Coal Company, paid road and public worb cess 
in respect of their coal mine, and claimed a deduction of the amount paid by them 
as cesses, in the computation of the income-tax under clauses {vui) and (ix) of sec- 
tion 10 (2) of the Income-tax Act, XI of 1922, and the question referred to us 
is vriicther the sums paid by them as cesses should be deducted under clauses iviu) 
and (tx) of section 10 (2) of the Act. 

Section lO (1 ) Uys down that the “ tax shall be payable by an assessee under 
the head ‘ Business ’ in respect of the profits or gains of any business carried on by 
him”. (2) “Such profits or gains shall be computed after making the following 
allowances, namely: — (Omitting the other clauses) — 

(t) 1 I. T. C. loj. 

(3) (>911) I- 38 Cai. 372. 


(2) (1907) I. L. R. 34 Cal. *57. 

(4) I I. T. C. 281. 
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(vm) any sums paid on account of land-revenue, local rates or municipal 
taxes in respect of such part of the premises as is used for the purposes of the business; 

iix) any expenditure (not being in the nature of capital expenditure) in- 
curred stlely for the purpose of earning such profits or gains.” 

It is not, and cannot be, disputed that road cess and public works cess are 
" local rates The question is whether they are local rates ‘ in respect of such 

part of the premises as is used for the purposes of the business”. 

The first point therefore is whether a coal mine comes within the expression 
“premises”. The word “premises” is not defined in the Act. It is used with 
reference to buildings, bui it is also used with reference to 
land, and there is nothing to show that in law the expression is restricted 
lo buildings. We think that the expression is wide enough to cover a coal mine. 

The next question is whether the coal mine is “ used for the purposes of 
die business”. The assessce is a coal company ; they raise ani sell coal. It 
is contended however that so far as the coal taken out in respect of which the cess 
is levied is conceined, it is not used for the purposes of the business, as “ use ” does 
not contemplate the destruction of the thing iuelf. But having regard to the 
oafure of the property (a coal mine), the cutting and taking an ay coal is using the 
premises for the purposes of the business. " In the case of mining properties the 
only mode in which they may be profitably used is to take from them valuable 
ores, ” and the “ taking of ore from the mine is rather the use than the destruction 
of the estate. See Alahesh ^arain v. i'lo'wbat Pathak (i), Oesscs paid by 
the Company therefore are paid in respect of the premises used for the purposes of 
Ac coal business. Section 5 of the Cess Act (Act IX of 1S80, B. C.) lays down 
that all immoveable property (e.xccpt as otherwise in sections 2 and 8 provided) 
shall be liable to the payment of a road and a public works cess. Section 6 pro- 
vides that “the road cess and the public works cess shall be assessed on the annual 
value of lands and on the annual net profits from mines, quarries, tramways, rad- 
Ways and other immoveable property ascertained respectively as in this Act pre- 

•enbed. Cesses therefore arc payable in respect of all immoveable propertv and 
among others, mines. 


The learned Advocate-General however contends that a distinction has 

^ ■ payable on its annual value, whereas in the 

^ of mines, it is payable on the net profits of the mine, and although if the cess 

ujed for the purposes of a business, it is not so as the cess is payable in ™ 

/oJant 5 iays down that aii immoveable propert^ 

other buildings) shall be liable to the payment of a 

s«tL fi 1 *^ i*" immoveable property. U ^ true tha? 

o»the annual 

M*cssment, and doK not change the nature of ° ^ Provides the ;«o* of 

00 all immoveable property which includes mines, " ** imposed 

tnyiWe^mU the nerpr^^ lre'’2ceyta^ed 'ail'd yheref"" k’™'’'®’ '* “ 

uj;d» ^ ,, Coss A ct the net profits ofTmL^ 

(») (igoy) I. L. R. 52 Cal. 8,7 ai pp. S49 and Sja. 

II — 12 


f 



90 


INCOME TAX CASES. 


to be calculated on the average of the annual net profits for the last three years for 
which accounts have been made up. 

The Commissioner of Income-tax relies upon the Case No. I02 of 1920 
decided by the Patna High Court [In the matter of Raja Jyoti Prasad Singh Deo 
cf Kashipur (i)] and Ju the matter of K. M. Selected Coal Company of 
Manbhum {2). In the first case it was held that income derived from the rents 
and royalties of collieries does not fall within “ income derived from business ” under 
section 5 (jv) of the Income-tax Act. 1918. but within “Income derived from other 
sources” under clause (vi) of that section, and that in assessing income-tax on such 
iiiccme, the amount paid in respect of road cess and public works cess should not 
be deducted from the taxable income. That case was a reference (under section 51 
of the Income-tax Act of 1918) upon the application of the assessee who did not 
carry on business but who received rents and royalties, and the question was whether 
road and public works cesses paid by him should be deducted in assessing the txx 
payable by him. 

As stated above, it was held that the income derived from rents and royalties 
of collieries does not come under the head of income derived frotn business, and 
therefore did not fall under section o of the Act which provided that the tax shall 
be payable by an assessee under the head " income derived from business ” in res- 
pect of the profits of any business carried on by him and then set out allowances 
which might be deducted in computing the profits. Section ii of the Act which 
dealt with income derived from “other sources, ” made an allowance of expenditure 
“ incurred solely for the purpose of making such income or earning such profits ’ . 
Tl.e learned Judges were of opinion that payments made on account of road cess 
and public works cess cannot be deducted under section 11 in assessing the income- 
tax. In the view we take of clause (vrii) of section 10 (2) of Act XI of 1922, 
it is unnecessary to consider the above question in the present case. 


In the second case. A’. 71 /. Selected Coal Cgtnpany (2), it was held that a 
rate on the annual output of a mine imposed oiv a colliery proprietor under sec- 
tion 23 (3) of the Bchar and Orissa Mining Settlement Act, 1920, by the Local 
Mines Board of Health, and a cess in respect of the annual dppatches of co;il and 
coke fiom a mine imposed on a colliery proprietor under section 45 of the Jheria 
Water-supply Act, 1924. by Jheria Water Board do not fall ^ within sec- 
tion lO (2) {viii) of the Income-tax Act, 1922, but they do fall within clause (/a*), 
and, therefore, should be deducted under the latter clause for the pin pose of deter- 
niiiiiiig the proprietor’s taxable income. The rates payable under these tuo Acts 
ajc no doubt local rates, but not rates imposed on such part of the premises as is 
used for the purposes of business. The rates are imposed on the owners 0 
mines,— on the annual output from their mines under one Act, at^ on the annual 
despatches of coal and coke from the mine under the other. Tht: Court there 
had not to consider the rates imposed by the Cess Act, under which cess is imposed 
iip.m all immoveable property. So far as clause (vw) of section U) was 

roncerned all that was necessary to decide was that the word premises does not 
include the annual output or the annua! despatches of coal from the mines, upon 
which alone the rates were payable under the two Acts mentioned above. Koad 
cess and public works cess on the other hand are taxes not against a person bu 
a<'ainst the jiroperty itself. In Szi arnamoyi Debt v. Kumar Paresh ^aratn R y (3) 
the learned Judges observed that it is a tax upon immoveable proper^ and is assessed 

upon the annual value of that property. ,T^ey were 

which case the mode of assessment is differently laid down tha^ 

Nandy v. of State for Mia (4). the Tud.cial Commi ttee obse rved 


(i) 1 I. T. C. T03. 

(3) (1878) I. L. R. 4 ^^al. S7« at p. 508. 


(2) I I. T. C. 281. 

(4) (,911) I. L. R. 38 Cal. 372 at p. 37^ 
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“both in sections 6 and 72 (oi Cess Act. IX of 1880) 'the net annual profits’ 
have reference to the property and not to tlie individual. ” 

We are accordingly of opinion that cesses paid by the Company are local 
rates "in respect of such part of the premises as is used for the purposes of the 
business" within the meaning of clause (viii) of section 10 (2) of the Income-tax 
Act and that they are entitled to deduction of the amount of the cesses paid. 

In this view it is unnecessary to consider whether the payment comes under 
clause (ix) of section 10 (2) of the Act. 

The petitioner Company is entitled to the costs of this reference which is 
assessed at Rs. 350 including Counsel’s fee. 

CUMING J. — This is a reference by the Commissioner of Income-tax. 
The facts are these : A certain coal company, I'hc Isabella Coal Company, 
has been assessed to income-tax. 

The Company contended that they were entitled to deduct first the amount 
they have paid on account of road and public works cess in computing the amount 
assessable to income-tax. They contend that their case falls under either sec- 
tion 10 (2) (viii) or section 10 (2) (far). 

This claim has been rejected by the Commissioner of Income-tax and oil the 
application 06 the company this reference has been made to the Court. The case 
turns on the construction of these two sections of the Income-tax Act, Section lO (2) 
(5'«f) and (i.r). 

Section lo (2) (viii) runs as follows: — 

"Any sums paid on account of land-revenue, local rates or municipal ta.xes 
in respect of such part of the premises as is used for the purposes of the business." 

It is conceded that road cess and public works cess are local rates. 

Mr. Sircar contends on behalf of the company that the ta.\' is leviable on the 

mine and not on the income, (Section 5 Cess Act), that it is calculated on the income 

no doubt but this is merely the method of assessment, that the only way of using 

the mine is by extracting the coaI> that a mine is a premises and so the whole of the 

mine is used for the purpose of the business. Hence the present case comes under 
section 10 (2) (viii). 

The learned Advocate-General would seem to contend that a mine is not a 
premises, that the assessment is made really on a business, the business being that of 
cutting coal and that the cess is really paid on account of the business. The cuttiiic 
of coal IS the destruction and not the use of the premises. ^ 

The cess is paid on the profit and hence on the business. 

Uhink the Company must succeed. I hold that a mine is a premises 

-h« U. • expression premises has never as far as I know been legally defined It 

been in one case held to mean a 100 acres park. Popularly no Xubt » ore 
raises usually means a building. Legally I do not think it does^ We often hear 
fhc «pression house and premises which clearly shows that the premises are nor 
fhc house only. I am of opinion that a colliery is a premises. 

. Then the whole colliery is used for the purpose of the business 'Th^ 1 

^llTn^r "" -urfS 

not S i't!'""' 'vould contend that thk .. destroying the colliery, 

tahutg t-J^l:"thf ie 

partial eithaustion being but the incidental comequete^f X “se 


(*) (*905) 1 . L. R. 32 Cal, 837 at 852. 
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The learned Advocate-General would contend that in the case of a mine it 
t ^ i°" ^ business, because the road cess and public vvorb cess is 

T ^ confuses the thing, if I may 

pa.d any c^e!' t^e amount to be 

rn IK 5 of the Cess Act states that all immoveable property. . .shall be liable 

to the payment of a road cess and public works cess. A business cannot be said to 
be immoveable property. 

Scctior 6 on which the learned Advocate-General has relied merely pres- 
cribes the method for determining the amount of cess to be paid, in the case of land, 
0.1 the annual value and in the case of mines, on the annual profit. No doubt the 
extraction and selling of coal is a business but road cess and public works cess is 
assessable not on the business but on the immoveable property owned by the per- 

so.i or ^rsons carrying on the business. It is the property that is liable, not the 
person (See section 5). 

I therefore of opinion that a colliery is a premises, that it is used for the 
purpose of the business, which business is the extraction and sale of coaj and that the 
road cess and public works cess is a local rate. ^ 

being so, the Isabella Coal Company are entitled to deduct the amount 
paid as road and public works cess in computing their gains and profits assessable to 
mcome^-tax. 

In this view of the case it is not necessary to consider whether the case falls 
under section 10 (2) (ix) of the Income-tax Act. 


[ 127 J IN THE HIGH COURT OF JUDICATURE AT FATNA. 

Before Sir Dawson Miller, Kt., Chief Justice and Mr. Justice Maepherson, 

[nth June, 1925.] 

Ambika Prasad Singh . , . Assesset* 

V. 

Commissioner of Income-tax, Bihar and Orissa ... Referring Officer. 

Income-tax Act {XI of 1922), Sec. 1+ (1) — Exemption in respect of foint, family iiuotne, 
extent of. 

Section 14 (i) of the Income-tax Act exempts from taxation in the bands of an indivi- 
dual only that income which has already been taxed in the hands of the joint family as such. 
Where the assessce receives an annual allowance from bis son out of property inherited by the 
'«on from his maternal grand-father, &uch income is not exempted under the provisions of 
Sec. 14 (i), as it is income received aliunde from property not taxed as that of a joint family. 

Case [Miscellaneous Judicial Case No. 147 of 1924] stated under section 66 

(i) of the Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 

Bihar and Orissa, for the opinion of the High Court. 

CASE. 

The question for the determination of the High Court is whether, tvhen ^ a 
man receives an annual allowance from his son out of ^ property which the son in- 
herited from his maternal grand-father, this sum is e.\empt under the provisions of 
sub section (f) of section tbe Indian Income-tax Act, 1922.. 

2. The facts are as follows: — 

3. *rhe assessee, Babu Ambika Prasad Singh, is the father of the Maharaja 
oi Fikari, proprietor of the nine annas Tikari Raj. The assessee has no share 

• (1926) I. L. R. 5 Pat. 20; A. i. R. (1926) Pat. 256. 
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in the property which constitutes the Raj, though he has other property. The 
Mahaiaja has, for some years, made him annual allowance in cash which accord- 
ing to the assessee has now been stopped; but the assessee admits payment of 
Rs. 23»528 during the year 1922-23 which was assessed to income-tax in the year 
I9-23-24* 

4. In my opinion this sum was not received by the assessee in his capacity 
as a member of a Hindu undivided family. Section 14 appears to me to mean that 
where a member of a Hindu undivided family has a separate income of his own, that 
income alone will be taxed and not also any further income which may be distribut- 
ed to him from the joint property of the undivided family. Even admitting that the 
assessee and the Maharaja form a Hindu undivided family, the payment made to 
the assessee out of property which is not joint between him and his son, is not a 
sum which he receives as a member of a Hindu undivided family and it therefore 
appears to me that the sum is assessable. 

K. P. Jayastval and P. Prasad, for tne assessee. 

Sultan Ahmed, Government Advocate, for the Crown. 


JUDGMENT. 

r* — MILLER C. J.— rThis is a case stated for the opinion of the 

S’coL L Act"T”27“ ""‘•er section 66 sub-section ( . ) of the 

assessed to income-tax and^he question whirf, is submit"ted for oTr“*rDi^ 

tl.« case IS formulated by the Income-tax Commissioner ' thus • ' ^ 

the determination of the Hich Conrr ic u ^ quesUon for 

allotvance from his son out of a pronlrtv S 

grandfather, this sum is exempt under the nm * ■ ^ ^ r” inherited from his maternal 
of the Indian Income-^ Xt! ,922.” sub-sect.on ) of section 14 

S^ion 14. sub-section (i) provides as follows:— 
receives as a ^^inte^‘^Ta'’Hfndf undfvfd"edTa!^^^^^^^ I** 

sum as an allowance from WrsXXd °not "by "reason* o? *'** ‘iss^oe received this 
pr^eeds of the Tikari Raj, that propertrnol beina the T’' 

Hindu family, he did not come under the Drovisiom n# Pi'operty of an undivided 
His view of that section is that it only applies J'^^'Section (i). 

tlie income m the capacity of' a member ^of a Hin? assessee receives 

recetves t as a mere gratuitous aHowance to wMch he' ' 

reason of his being a member of a joint familv th!!i h,. a entitled by 

provisions of section 14. That is the nnl« ^ under the 

our opinion. ^ ^»«tion which has been submitted for 


-..w: a raeraoer ot a Hindu 

fnl . interpretation. ' The whole obieernr^h"' *«> 

thrhW T r *‘^"**" indiviaual that whLh 

ttte hands of the joint family as such If hni,r* already been taxed in 

mcome f„m property which Has not’ been taXis tbtlf “a' 

01 a Hindu joint 
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family, then it would appear that the provisions of section 14 have no application 
whatever. In niy opinion the learned Commissioner took a correct view of the 
section and the question propounded for our opinion must on the facts stated be 
answered in the negative. 

iMACPHERSON J.— I agree. 


[128] IN THE HIGH COLR'I' OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller. Kt.. Chief Justice, and Mr. Justice Macpherson. 

[15th June. 1925.] 

Raghunath Mahadeo , Assesses* 

V. 

Commissioner of Income-tax, Rehar and Orissa 

Income-tax .Jet (XI of 1922), Secs. 25 (3) and (4.), 30 and 66 — Kotice to assesses under 
5 ec. 23 (2) — Produition of accounts by assesscr — Jccounts rejected as not balanced — .Jppeal 
against asscssmeni under Sec. 30—// maintaimible — Commissioner tcfxtsing to Hate a 
case — Duly of Income-tax Officer. 

The assessee, in compliance with a notice under Sec. 23 (2) issued bj' the Income-tax 
Officer who was not satisfied with his ' return, attended Tn person and produced his books of 
account before the Officer who rejecting the accounts as not balanced, made an assesament, 
apparently acting under sec. 13 proviso. Against this assessment the 
a^ssee preferred an appeal to the Assistant Commissioner which ^vas 
dismissed and subsequently an application to have a case stated was refused by the Com- 
missioner on the ground that the assessment being really one under Sec. 23 (+) and 

not under Sec. 23 (3) was not appealable and hence not within the terms of See. 66 (2) On 
an application to the High Court under Sec. 66 {3), 

Held, that the assessment teas one under Sec. 23 (3) and not under Sec. 23 (4.) and 
that the Commissioner must state a case stating precisely the fact's with reference to the evi- 
dence before the Income-tax Officer and the effect of the account books. 

The Income-tax Officer cannot shirk his dutv to aNcertain the profits by merely stating 
lhat -the accounts are not balanced, if the result of that balance can be ascertained bv taking 
small amount of trouble. 

The mere fact that the income-tax Officer did not arx:cpt the evidence produced by the 
asscssee in support of his return cannot bring the case within the provisions of Sec. 23 (4.). 

Application [Miscellaneous Judicial Case No. 56 of 1925] under sec- 
tion 66 (3) of the income-tax Act. XI of 1922, for an order directing the Com- 
missioner of Income-tax, Behar and Orissa, to .state a case for the decision of the 
High Court. 

K. P. Jayasual, for the asscssee. 

JUDGMEN'F. 

DAWSON MILLER C. ‘J. — In this case it seems to me that the Commis- 
sioner of Income-tax took a wrong view of the law. He treated the case as one 
in which no appeal lay under section 30 of the Income-tax Act, 1922, and there- 
fore decided that the assesset was not entitled to ask him to state a case under the pro- 
visions of section 66. What happened shortly was this. The assessee carries on a 
business in cloth, gold, silver, jute and groceries at Kishungunj and other places. 
With regard to his income at the other places w'e arc not concerned and no question 
arises. With regard to his income from his business in groceries in Kishungunj, 
it is no longer contended that the assessee can seek any further relief under section 66. 
But with regard to the cloth, gold, silver and jute businesses at Kishungunj, it is 
contended that the accounts w'ere produced and that under section 13 the Income-tax 
Officer ought to have assessed the income in accordance with the regular method of 

* (1925') Pat L. T. 555; A. I. R. (1925) Pat. 694; 89 Ind. Cas. 675. 
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accounting as shown by the assessee's books. -What happened was that ^he .assessee 
was called upon by the Income-tax Officer under section 23 sub-section (2 ) t 
attend at the Income-tax Officer’s office and produce any evidence on which ne 
mi»ht rely in support of his return. The return 1 may mentioir had not been 
accepted by the Income-tax Officer and. therelore, he wished the personal ^tendance 
of the assessec and the production of his books if he relied upon them. 1 he asses- 
<cc did attend and he produced his books relating to these four classes of business 
which I have just referred to. The Income-tax Officer said that these books had 
not been balanced and therefore he could get no reliable information from them. 
He according!)' proceeded to assess the profits apparenth’ adopting the po\^'ers con- 
ierred by the ^proviso to section 13 of the Act. 

From that decision the asscssee apjx^aled to the Assistant Commissioner. 
His contention wa;, as it is to-day, that the books produced by him although not 
balanced in the sense of the expenditure having been deducted from the profits, did 
show exactly what the expenditure \vns and what the gross income was, and that 
»he only thing which remained to be done was to deduct the aggregate of the ex- 
penditure from the aggregate of the gross profits and then you would get the net 
profits which is the taxable income. That is merely a simple question of substract- 
ton and because this had not been done he complains that the Income-tax Officer re- 
fused to regard his books as showing what the actual profits were. The Assistant 
Commissioner upheld the <lecision of the Income-tax Officer. 


The asscssee then applied under section 66 sub-section (2) of the Act asking 
the Commissioner to state a case. The Commissioner took the view that the assess- 
ment had been made not under section 23 (3), but under section 23 (4) and conse- 
quently there was no appeal permissible from the Income-tax Officer and although 
the Assistant Commissioner had in fact heard and determined such an appeal still he 
considered that the Assistant Commissioner had no jurisdiction to do so and, 
therefore, he must treat the case as one in which no appeal was permissible and as 
if i.o appeal had been preferred. If that were so, it would follow that no applica- 
tion under section 66 sub-section (2) could succeed. 


The first question we have to determine in the present application 'is whether 
the Income-tax Commissioner was right in arriving at the conclusion that the income 
in the present case was assessed under section 23 (4), or whether it was not in fact 
assessed under section 23 (3). Section 23 provides in the first clause that if the 
Income-tax Officer is satisfied that a return made under section 22 is correct and 
complete, he shall assess the total income of the assessee. and shall determine the 
Mini payable by him on the basis of such return. Then by clause (2) it is provided 
(hat if the Income-tax Officer has reason to believe that a return made under sec- 
tion 22 is incorrect or incomplete, he shall serve on the person who made the return 
j notice requiring him, on a date to be therein specified, either to attend at the 
Income-tax Officer’s office or to produce, or to cause to be there produced any evi- 
dence on which such person may rely in support of the return. The assessc- 1 
airerd and he did produce the evidence upon which he relied in support of his rc 
turn but that evidence, as I have said, was not treated by the Income-tax Officer as 
inclusive of the matters which he had to determine. Nevertheless the assessee 
did attend at the office and he did produce the evidence upon which he relied In 
other words he complied with the notice issued under section 23 sub-section * M 
Ihe learned Comimssioner seems to have thought that because the books were 
relied upon by the Income-tax Officer, therefore, the assessee had not compiTed 
the notice served upon him under section 23 (2). I cannot, hoxvever take rh^ 
v'lew. Sub-section (3) of the same section provides that on the ^ 

the notice issued under sub-section (2), the Income-tax Office! after * 1 ! 

evidence as such person may produce and such other evidence is ihe ^ 

«r require on specified points (and ther. is nothin, fit this‘ clsl^o^^row 
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he required any further evidence) shall, by an order in writing, assess the total in- 
come of the assessee, and determine the sum payable by him on the basis of such 
assessment. It secerns to me that the assessment in the present case was carried 
Out under that sub-section. He saw the witness, he considered the evidence pro- 
duced by him and upon which he relied, and he thereupon made his assessment and 
in fact \\ hen the assessment was made and the demand sent to the assessee for pay- 
ment of the amount assessed, it was stated therein that it was made under section 23. 
sub-section (3) and that he might appeal to the Assistant Commissioner if he wish- 
ed vithin 30 days. So there can be no doubt whatever that the opinion of the 
Inrome-tax Officer was that he was acting under sub-section (3) of the section. 

The fourth sub-section and the one under which the Commissioner considered 
that the assessment in this case had been made provides in eff :t as follows : — 
That if the assessee fails to make a return or fails to comply witli all the terms of 
the notice issued under sub-section (4) of section 22 or, having made a return fails 
to comply with all the terms of a notice issued under sub-section (2) of section 23, 
the Income-tax Officer shall make the assessment to the best of his judgment. The 
Commissioner seems to imagine that the assessee in this case had failed to compiv 
w.th the terms of the notice isssued under the sub-section. In my opinion he did 
nothing of the sort. All that the notice required and could require was that the 
assessee should attend at the Income-tax Officer’s office and should produce such 
evidence as he himself (the assessee) relied upon in support of his case. That he 
did, and the mere fact that the Income-tax Officer did not accept that evidence as 
conclusive of the matter does not appear to me to bring the case within the provi- 
sions of section 23 sub-section {4). The reason, therefore, given by the Commis- 
sioner for refusing to state a case, in my opinion, cannot stand. 

The next question wc must consider is whether there is any substance in the 
present application that the Commissioner should be ordered to state a case. The 
faits as set out in the petition and as stated by Mr. Jayaswal on behalf of the asscs- 
see are that the accounts produced in support of the cloth, gold, silver and jute busi- 
nesses, although not balanced or not closed in the sense I have already referred to. 
undoubtedly shou- by taking very slight trouble and carrying out a very simple sum 
in arithmetic what the actual profits made for the year in question were. If that is 
so it seems to me quite clear that the Income-tax Officer was negligent in his duty 
in failing to carry out that simple matter himself and so ascertain what was the 
cfffct of the books. He cannot shirk bis duty by merely stating that the account is 
.lOt balanced if the result of that balance can be ascertained by taking small amount 
of trouble. The books were there but he apparently refused to accept them merely 
upon that ground. In my opinion be was not entitled to act in that way. The 
question seems to me to be one of importance but before we can actually decide the 
question we must ask the Commissioner to state a case detailing what the actual 
facts are. It may be that when the books are examined, the case, as I have stated 
it, is put a little too broadly but one cannot at the present moment say because we 
have not got the books before us. The Commissioner w’ill draw up a Mse stating 
pr^’cisely what the facts are wu'th regard to the evidence before the Income-tax 
Officer, wh?; the e 7 cct of the books is and then having done that the fonvarded the 
case to the Court we will decide what is the law' applicable to such circumstan- 
ces. The assessee, I understand, h as n ow got the custody of the books which were 
relied upon before the Income-tax Officer. These books wdll have to be returns 
fo the Income-tax Commissioner to enable him by personal inspection thereor 0 
fscenain what the actual facts are. 


MACPHERSON J.— I agree. 
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IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Harrison and Mr. Justice Campbell. 


[17th February, 1925.] 


Jssessee*. 


Chic' Comilissioner, Delhi . • Referring Officer. 

Income-tax Act {XI of 1921). S*. 66 (ri-AppliccUion for rcference-;AplU a^ ta 
Comiriuuoner after one moiOii from date of order eomplmned—JunrdicUon of Commusfmer 

to make a reference. 

WTiere on an application by an assess«e under Sec. 66 (2) of the Income-tax Act pre- 
Knted to the Commissioner more than a month after the passing of the order giving nse to 
the application, a reference was made by the Commissioner, 

Held, that the delay in presentation took away the jvirisdirtion of the Commissioner and 
ronsequentlv the reference was not competent. 

Case [Civil Reference No. 25 of 1924] referred under section 66 (2) of the 
Inconsc-tax Act (XI of 1922) by the Chief Commissioner, Delhi, with his letter 
No. 5202, dated nth September, 1924, for the orders of the High Court- 

Moti Sugar, for the asscssee. 

Dalip Singh. Government Advocate, for the Referring Officer. 


JUDGMENT. 

HARRISON J. — This is a reference, under section 66 (2) of the Income- 
tax Act of 1922, made by the Chief Commissioner of Delhi to this Court. 

Mr. Dalip Singh takes a preliminary objection that the reference is not com- 
petent in as mu^ as the application upon which it is based was presented more than 
a month after the order had been passed which gave rise to that application, the 
actual dates being the nth of July and the 25th of August, 1924, respectively. In 
addition to several other points tKe question of whether this bars the reference has 
also been referred by the Chief Commissioner, though he says he docs not wish to 
IH-ess it unless it is in itself fatal. 

It is clear in our opinion that the delay in presenting the application robs 
the Chief Commissioner of all jurisdiction, and therefore the reference made by him 
under section 66 (2) was not competent. This view has been taken by a Divi- 
sion Bench of this Court in Civil A^is. No. 497 of and there is ample autfao- 

Pty of the English Courts to the same effect. The Indian Income-tax Act rq>ro- 
duccs the law of England on this point, and we find that the preliminary objection 
IS fatal to the determination of the reference on its merits, and we, therefore, answer 
the reference accordingly. 

The costs of the respondent will be paid by the petitioner. 


No. 192+.. in Civil Mi*. 

A... • ** application which purports to be made under Sec. 66 (3) of the 

u*” * 4 »me-tax Commissioner to refer 

of law to this Court. VS^ether or not there was such a refusal the annlirAttnn 

Sec. 66 (a) was made two months after the order of the Asastant Commisrioner 

Dec^^r 1923. under Sec. of the Income-tax Act. It wTs therefor”“K 1^ 

the farther remedy under Sec. 66 (3) of the Income-tax Act. ** ** 

We dlsidsa the application with costs, 

11—13 
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[ 130 ] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Beiorc Sir Sydney Robinson, Kt., Chief Justice and Mr. Justice Godfrey. 

[26th November, 1924.] 

C. A. M. K. Kasi Chettyar . . . Assessee. 

V. 

The Commissioner of Income-tax, Burma 

Income-tax Act {XI of 1922), Secs, 30 {2) and 66 (3 ) — Appeal to Asst. Commissiorur 
beyond thirty days — Refusal to excuse delay — Exercise of difcretion ■ by AssL Commissioner, if 
question of la<vo — Commissioner refusing to state a case thereon — Application to High Court. 

Where the Assistant Commissioner of Income-tax rejected an appeal presented after 
the' period ol thirty days prescribed by Sec. 30 (2) of the Act, as he was not satisited that the 
•'easons put forward by the assessee for condoning the delay amounted to sufficient cause 
therefor and thereupon the assessee applied to the Commissioner to state a case which was 
refused: 

Held, that the exercise of the discretion by the Asst. Commissioner in refusing to condone 
the delay would not amount to a question of law in respect of which the Commissioner could 
be required b) the Court to state a case under Sec. 66 (3) of the Income-tax Act 

Civil Miscellaneous Application No. 74 of 1924 under section 66 (3) of the 
Income-tax Act (XI of 1922) for an order directing the Commissioner of Income- 
tax, Burma, to state a case for the opinion of the High Court. 

Barnabas, for the assessee. 

Higiubotham, for the Crown. 


JUDGMENT. 


the Commis- 


This is a petition asking the Court to require 
sioncr of Income-tax to state a case and to refer it to this Court. 

Proceedings had been taken in the matter of the income-tax to which the peti- 

tioner is liable, both in respect of his income for the years 1921-22, the adjustment of 
income-tax due for the year 1920-21, and in respect of super-tax for those two years. 

The proceeding W'ere initiated by the issue of a notice of demand, which was 
served on the petitioner on the 17th of January, 1924. 

The Act allows an appeal within thirty days to the Assistant Commissioner . 
An appeal was filed, but not until the March, 1924* 

The Assistant Commissioner held that the appeal was — and it is 

now admitted before us that it was — time-barred. He further 

considered the reasons pyt forward for his condoning the delay, and he came to che 
conclusion that they amounted to no sufficient cause, and the appeal was then rejected. 
Thereafter, the petitioner applied to the Commissioner of Income-tax to state the 
case and refer it to this Court. 

It will be seen from the provisions of section 66 of the Indian Income-tax Act 
that the application to the Commissioner to state the case must be concerned with a 
question of law arising out of the appellate order. 

^i'he only question before us, therefore, is whether there is any question of 
law which would justify us in directing the Commissioner to state the case. 

The Commissioner has very properly pointed out that the only question that 
arises out of the Assistant Commissioner's order is whether he was justified or not 
ill refusing to condone the delay in presenting the appeal. ^ 

We agree with the learned Commissioner that this is entirely a question of 
fact It wat in the discretion of the Appellate Court, and there was nothing in the 
exercise of that discretion which can amount to a point of law. 

There is, therefore, no question of law arising out <>f 
sioner to justify action by us. The Commissioner has already indicatad diat, 
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for the application to state the case, he would have been prepared to consider the 
question under section 33 of the Act. He did not do so because of the pendency of 
the present application, and the likelihood of its being presented to this Court. 

We may further point out that the questions of law that it is sought to press 
upon us are questions arising during the course of the proceedings prior to assess- 
ment; that none of these questions were raised on appeal; and that only four out of 
twelve were raised before the Commissioner. 

We must, therefore, refuse to grant the mandamus prayed for, and the 
application will stand dismissed with costs, advocate’s fees five gold mohurs. 


[131] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 
Before Mr. Justice IValmsley. Mr. Justice Greaves. Mr. Justice C. C. Ghose, 

Mr. Justice B. B. Ghose. and Mr. Justice Mukerji. 

[29th June and 22nd July, 1925] 

Nawabzadi Mehar Bano Khanum and others ... Assessees* 

V. 

J he Commissioner of Income-tax, Bengal . . , Referring Officer. 

f 4 U) (««)— Salami or muUtiom 

t\a^r If agncui^al tn«me — If exempt from assessment to income-tax. 

tr a (Walmsiey, J. JUsenticnie, iSalamd or nazar paid bv a teaairt 

as agricolloral by ’vir.ua of of 

ovarruM'"'^" ''' fo' ■ I T. C. <7: 4* Cal. 

ru I [Full Bench Reference No. i of I02sl in case 

^M922rby the (2) of the IncLe-tax Act (XI 

Court ’ Comnussioner of rncon,e-ta.x, Bengal, for the opinion of the Hi^ 

on oorh^ l',“„7“ * «fcrence to the Full Bench made by Greaves and Mukerii IT 
n 27th January, 1925 upon a reference which had been made bv fh«» C'r^rr^r^: 

In^n rl^^ome-L Act'(x\’ fofthe omn'ir*’ 

..s.sLn«nrif Thet ^•n™m^Se^ive^^^^^^ ITatJlr mut^bn C* 

recognising the transIferT/l' holding'’by*onc tenan't ^tHnoth’’^"^ 

w.tlun the meaning of section 2. sulse’^tion ( O^roT^i'e^diri^c^^^ 

suh secln sTdX.'™"’ -<ier section 4. 

The facts of the case are fully set out in the Order of Reference. 

ORDER OF REFERENCE. 

i,; V teXXtLI^^r ‘He We-^ 

-t ne point 

^ C. L. J. A. I. s. 


_ . I. L. R. 5j Cal. 34,; 20 C W M 

Cai .729: Ind. Cm. 997. 
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which arises is a very short one, namely, whether mutation nazar, that is, the amount 
paid to a landlord for recognising the transfer of a holding by one tenant to another, 
is agricultural income within the meaning of section 2, sub-section (i) (iz)of the 
Indian Income-tax Act, XI of 1922, and as such is exempt from assessment to income- 
tax under section 4, sub-section (3) {viii) of the said Act. The Income-tax Officer 
held that such payments were assessable to income-tax having regard to the decision 
of this Court in the case of Birendra Kishor Manikya v. Secretary of State for 

India (1.). An appeal was preferred by the assessee against the assessment of the 

Income-tax Officer. The Assistant Commissioner of the Dacca Range rejected the 
appeal agreeing with the decision of the Income-tax Officer. Accordingly, an appli- 
cation was made to the Commissioner of Income-tax asking for a reference to this 

Court under the provisions of the section of the- Act to which I have referred and 

the Commissioner has, accordingly, referred the question in the terms which I have 
indicated. He agrees with the Income-tax Officer that the assessment was rightly 
made and that the nazar is not agricultural income and is, therefore, not exempt 
from inconie-tax and he adopts as the grounds of his decision the reasoning of this 
Court in the case of Birendra Kishor I\Ianikya v. Secretary of State for India (i). 
to which I have just referred. The case of Birendra Kishor Manikya v. Secretory 
of State for India ( i ) was decided under the Income-tax Act of 1918, but it is con- 
ceded that so far as the question now before us is concerned, that Act was identical 
with the present Act of 1922. The point, therefore, is covered by the decision in 
Birr.tdra Kishor Manikya v. Secretary of State for India (i), provided we agree 
with that decision. Before ! refer to it, I must refer shortly to the sections of the 
Income-ta.\ Act of 1922 which bear upon the point. Section 4, sub-section (3)provides 
that the Act is not to apply to certain classes of income. Amongst these, is agricul- 
tural income and in section 2 of the Act, agricultural income is defined as rent or 
revenue derived from land which is used for agricultural purposes and is either 
assessed to land revenue in British India or subject to a local rate assessed and col- 
lected by officers of Government as such. The land in respect of which the nazar 
\v‘ds paid was a part of a permanent settled estate, which is also subject to 


road- 4 X 5 S. . 

Twe points arose for decision in the reference to which the case of Birenara 
Kishor ManSya v. Secretary of State for India (l) relates. The first point was 

whether the jsazar or salami payable in respect of a tenancy of waste land was 
e ,0 4ome-tax or exempt as being rent or -v-ue denved from and med 
fm^icultural purposes within section 2, sub-sect.on i) (a) of tj'at Act. 1 he 

second question was the one w-hich directly ^hr^trln^feT*©! "a holding 

whether the nazar or sala,ni paid jeco^ition of th^ was used 

from one tenant to another was rent or revenue derived . x 

for agricultural purposes within the meaning o section ^ decided that nazar 

Income-tax Act. The learned Judges who section 2, 

or salami paid in respect of waste land they thought that 

sub-section ( . ) ( a) . The reason ‘'’e.r so ho dmg « as 

the amount fixed for per.odural payment, J sum which taken 

niaar or salami, and that the nazar ^ consideration for the grailt., 

,vith the periodical rent const.tute ,n the or salami paid for 

When, however they came to „venue within the meaning 

recognition of the transfer, they held . yidj or profit of any land and fur- 

of section 2(1) (a), because it wab n a ^ they^^held that such a payment 

ther that it was not rent in any ^ landlord^ might not contest the vali- 

was a payment to purchase agricultural income. With all 

^ trdllpf wCo'decidfd that case, I feel some difficulty jn^^ 

, 1, T. C. 67; 4 « Cal. 766- 



MEHAR BANG KHANUM v. COMMR. OF INCOME-TAX. 


101 


the icasoi^ing upon which it b founded The expression " 

in their iudgment, includes return, yield or profit of any l^d and I find it ve^ 
difficult to escape from the conclusion that a payment of this kind is not profit 
derived from the ownership of the land. If. therefore, revenue includes profit, is 
I think it does, then it seems to me that tmzar or salami is really derived from land 
which is used for agricultural purposes within the meaning of the expression as 
it occurs in section 2(1) (j) of the Indian Income-tax Act of 1922. 

The lesult is that, in my opinion, the assessee is exempt from payment of income- 
tax by leason of the provisions of section 4, sub-section (3) {viti) of the same Act. 
The question, therefore, which we refer for the decision of a Full Bench is whether 
the decision in Birendra, Kishor Manikya v. Secretary of State for India (i), as 
regards salami paid for the recognition of a transfer of a holding from one tenant 
to another is correct and the question which arises for the decision of the Full Bench 
fs whether naxar or salami paid by a tenant to a landlord for the recognition of the 
transfer of a non-transfcrable holding is rent or revenue within the meaning of 
the expression as it occurs in section 2 { i ) («) of the Indian Income-tax* Act, XI of 
1922. Jf the Full Bench hold that such nazar or salami is not assessable to income- 
tax, this judgment will be forwarded lo the Commissioner. If, however, the Full 
Bench hold that the case of Birendro Kishor Manikyu v. Secretary of State for 
India (i) was rightly decided, the matter will come back to this Bench in order 
that wc may deal with the other question which was raised before us by the assessee 
namely, that having regard to the provisions of the permanent settlement no liability 
tor assessment has been imposed by the Income-tax Act on nazar or salami. 

MUKERJI J. — I agree. 

Halm Jogendranath Mukerjee (with Babu Paresh Nath Mukerjee) 
argued on behalf of the appheants that nazar was a part of rent 
derived from land. Admitting that it is no part of rent, it is a payment by one who 
had derived his title from the tenant which was in reference to land and not inde- 
pendent of land. Revenue is defined in Murray’s Oxford Dictionary, Vol. VIII 
(Ed. 1910), p. 597, as a return from property or collective items or amount which 
constitute an income from possession of land. Therefore nazar. if it is not rent, is 
at least parr of revenue as mentioned in the Income-tax Act, and whether it is derived 
from settlement of waste land or from mutation, is part of a profit derived from 
land. Such income is within the meaning of agricultural income as defined in 
.section 2 ( I ) {a) of the Act and therefore exempt from income-tax. 

The Standing Counsel {B. L. Mitter) with Babu Surendra 
Nath f^uha. Senior Government Pleader, and Nuruddht Ahmed, 
Junioh-Government Pleader, contended on behalf of the Crown that nazar. whether 
it is rent or revenue, does not touch the question; it must be derived from land, it 
must How from land. Mutation nazar "does not directly arise from land, it arises 
out of a particular transaction. It is not rent because the incidents of the tenancy 
continued a.s before. Nazar is not incident of the tenancy. Referring to bcc- 
tio.T iS (6) of the Bengal Tenancy Act, it .is a landlord’s fee levied and paid when 
one tenant transferred a non-transferable holding to another. That money flowed 
fiom the transaction which intervened , between the old and the 
nevv tenancy. It has been held in Birendra Kishore Manikya v. Secretary 
of State for India (i), that abivabs or illegal impositions are assessable to income- 
tax. In Pt^trtdgev. Mallandaine (2), it was held that profits derived from bcttimi 
were assessable. Therefore, impositions whether illegal or statutory were assessable 
*he question is, whether it was derived from land. Section 12 of the Bengal 
Tenancy Act provided for payment of a landlord’s fee when a transfer of permanent 


(i) I I. T. C. 67; 48 Cal. 766. 

(a) (1886) 18 Q. B. D. 276; 2 Tax Cas. 

1 
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fee “ In order that the transfer be a valid one the 

ivLTr “-ansfcr and not an incident of the tenanev 

norder:verfrom''land >>' 


JUDGMENT. 


^VALMSLEV J. — T his reference 

bility of mutation nazarana to income-tax. 


raises the question of the lia- 


ii [^^erring Judges are unable to agree with the view taken in the case of 

^/rrMd^Trt hiuhor Mantkya v. Secretary of State for India (i). In that case it Was 

is^ nof f M ^ for the settlement of waste land or abandoned holdings 

M the premium paid for recognition of a transfer of a non- 

translerablc occupancy holding from one tenant to another is liable. 

I was oiie of the three Judges who delivered that decision and I find that I am 

in a minority on this Bench. In the absence of any fresh arguments it is enough 

for me to say that I adhere to the opinion expressed in that judgment for the reasons 
there given. 


GREAVES J. — The question which arises for the decision of the Full Bench 
IS, whether nazar or salami paid by a tenant to a landlord for the recognition of 
the transfer of a non-transferable holding is rait or revenue within the meaning 
of the expression as it occurs in section 2(1) (a) of the Indian Income-tax Act. 
A I or 1922. This question arose for the decision of the Court in the case of 
Birendra Kishor Manikya v. Secretary of State for India ( i ) and it was there deci<Ied 
that such payments were asse5^able to income-tax. Doubts having been raised as 
to the correctness of that decision the matter has been referred to the Full Bench. 
Agricultural income is not assessable to income-tax under the Income-tax Act, in 
which Act such income is defined as rent or revenue derived from land which 
is used for ag^cultural purposes and is either assessed to land revenue in British 
India or subject to a local rate assessed and collected by officers of Government as 
such and the land in the present case in respect of which nazar was paid was a part 
of a permanently settled estate which is subject to road cess. It is admitted by the 
learned Standing Counsel who appeared for the Secretary of State that nazar is 
revenue, but he argues that although it is revenue it is not revenue derived from land 
but from the transaction, that is, from the recognition of the transfer and that it 
is an incident of the transfer and not of the tenancy and therefore does not flow 
from the land. 

In the case of Birendra K^hor Manikya v. Secretary of State for India (l). 
the learned Judge who delivered the judgment of the Court referred to the definition 
of revenue in the Oxford Dictionary as “the return, yield, or profit of any land, 
property or other important source of income; that which comes into one as a return 
from property or possessions, specially of an extensive kind ; income from any source 
specially when large and not directly earned.” 

The conclusion seems to me irresistible that if it is admitted, as I think it is 
rightly admitted, that nazar is revenue, it is profit of the land and that it flow.s 
therefrom or from the ownership thereof but in Birendra KLfhor Manikya v. Secre- 
tary of State for India ( i ), it is said that this is not so and that it cannot be deemed 
the return, yield, or profit of any land, but that it is money paid by the transferee 
to the landlord to purchase peace, so that he may not contest the validity of the 
transfer . 

This no doubt is true, but it seems to me to ignore another aspect altogether, 
namely, that it is money which comes to the landlord by virtue of the fact that he 


(i) I I. T. C. 67; 4* Cal. 766. 


103 


LEONG MOH & CO v. COMMR. OF INCOME-TAX. 

is the owner of the land. Viewed in this light it clearly is derived from the land 
and is agricultural income within the definition thereof containe/I in the Income-tax 
Act and as such exempt from assessment to income-tax under that Act, 

I would therefore answer the question referred to the Full Bench by saying 
that 7iazar or salami paid by a tenant to a landlord for the recognition of a non- 
transfcrable holding is rent or revenue within the meaning of the expression as it 
occurs in section 2 (i) (^) of the Indian Income-tax Act, XI of 1922 ^d that 
it is exempt from assessment to income-tax by virtue of the provisions of section 4 (3) 
(w 7 i) of the same Act. 

It follows that in my view the decision in Birendra Kishor Manikya v. 
Sfcrt’tary of State for India ( 1 ) in so far as, it holds to the contrary is not correct. 

This judgment will be forwarded to the Commissioner of Income-tax. 

C. C. GHOSE, J. — I agree with my learned brother, Mr. Justice Greaves, 
in the view which he has taken. 

R. B. GHOSE, J. — I agree in the opinion expressed by my learned brother, 
Mr. Justice Greaves. 

MUKERJI, J. — I also agree in the judgment delivered by my learned 
brother, Mr. Justice Greaves. 


[1321 IN THE HIGH COURT OF JUDICATURE AT RANGOON. 
Before Mr. Justice Rutledge and Mr. Justice Broxvn. 

[4th August, 1925.1 

Leong Moh and Company . . . Assessee . 

V. 

The Commissioner of Income-tax, Burma 

huome'tax Act {XI of 1922), Sec. 66 (2) and (3)— TVo application to Commissioner 
for stating a case — Application to Court, if lies — Jurisdiction. 

Where the assessee did not apply to the Commissioner of Income-tax under Sec. 66 (a) 
of the Act, asking him to state a case, the High Court has no jurisdiction in respect of any 
application by him under Sec. 66 (3) of the Act. 

Civil Miscellaneous Application No. 67 of 1925 under section 66 (3) of the 
Income-tax Act (XI of 1922), for an order directing the Commissioner of Income-tax, 
Burma, to state a case for the opinion of the High Court. 

Tun Aung, for the assessee. 

The Government Advocate, for the Crown. 


JUDGMENT. 

1.U Aung. It is perfectly clear that 

thc^procedure laid down by section 66 of the Income-tax Act has not been complied 

This Court has no jurisdiction until the applicant has applied' to the Commis- 
sioner and complies with the procedure of section 66 in making the application and 
the Commissioner has refused to ^ate a c«e. It is clear that the applicant has not 

mohurs"^*^^'"^ application is dismissed with costs, two gold 


(1) I 1 . T. C. 67; 48 Cal, 766. 
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[ 133 j IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter. Kt., Chief Justice aiid Mr. Justice Beasley. 

[17th August, 1925.] 

The Commissioner of Income-tax, Madras . . . Referring Officer. 


f: 

Sri Krishna Chandra Gajapathi Narayana Deo, 
Raja of Parlakimedi 


Assesses* 


Income-tax Act {XI of 1922), Secs. 9 (i) {vii), 34. and 66 (2) — As/etsee owning resi- 
dences not Actually ckcupied — Residences kept ready foe occupaiian~^Claim for vacancy 
allowance — Income erroneously exempted from assessment in previous year — If assessable »» 
succeeding year under Sec. 34 — "Escaped assessment" meaning of. 

Wbeie the assessee owns residences ready for occupation, ready for him to live in when 
he chooses to do so and actually keeps servants on the premises to get them ready for occtq>a- 
tion, he it assessable on their hona fide annual value under Sec. 9 of the Income-tax Act 
Though the residences may in fact never have been let \or lived in by the assessee or hit 
persons during the year of assessment, they cannot be described as vacant within the meaning 
of Sec. 9 (i) {vii), entitling him to claim the vacancy allowance thereunder. 

T/ic Queen v. St. Pancras Assessment Committee, (1877) 2 Q. B. D. 581, followed. 

Where the Income-tax Officer on a consideration of the question came to the erroneous 
conclusion that in a certain year the assessee was not taxable in respect of certain rendences 
owned by him, the assessee can be assessed in the succeeding year in respect of income from such 
property under Sec 34 of the Act, as income which escaped assessment in the previous year. 

The expression “escaped assessment” in Sec. 34 of the Act applies to cases where the 
income-tax Officer has deliberately adopted an erroneous construction of .the Act, just as much 
as t«' cases where the Officer has not considered the matter at all but simply omitted the assess- 
able profits from his view and from his assessment. 

Ceases [Referred Cases Nos. 3 of 1924 and 8 of 1925] stated under 
section 66 (2) of the Income-tax Act (XI of 1922) by the Commissioner of Income- 
tax. Madias, for the opinion of the High C!!ourt. 


CASE. [No. 3 of 1924.] 

Under section 66 (2) of the Income-tax Act, I have the honour to refer the 
following questions for the decision of the High Court: — 

(j) Whether the interest on arrears of renfchargcd by a landholder to 
Ms tenants is ^agricultural income’ within the meaning of section (2) (i) (tf) 0 t e 

Income-tax Actf, and i ru i 

(2) Whether Income which the Assessing Officer in 1922-23 deliberately 
reJ ained from taxing can be taxed in 1923-24 under section 34 oi the- Income-tax 

Act 

S-r =.,;i 

sr r ta? » 9, « - s, s f 

r;h. ".U; .1 

- L. «. .. M... ... .. M, L. ). ■■ ■■ ■■ 

“h«“‘ .r.,.™.. ». '■■■“ 

of Im^c-lax withdrew hi. contention upon tb.. que.tfoii.-Ed. 



COMMR. OF INCOME-TAX v. RAJAH OF PARLAKIMEDI 105 


had escaped assessment for any reason. The appellant is dissatisfied with these deci- 
sions, and under section 66 (2) has claimed a reference to the High Court. As points 
of law are involved, I make reference as stated above. 

In my opinion both the items are taxable. It appears to me that interest on 
arrears of rent is clearly income derived from money-lending, and not from land.My 
view is supported by the observations of Mr. A. V. Viswanatha Sastri on page 21 of 
his book, The Law and Practice of Income-tax. It is also in accordance with the 
rulings given by the Madras Board of Revenue under the old Act. I have no 
doubt that those rulings were correct. As regards section 34, it appears to me 
clear that the legislature did not intend to confine the section to cases in which the 
income had escaped assessment through oversight. The section reads 
“if for any reason income, profits or gains chargeable to income-tax has escaped assess- 
ment in any year ”, and in my opinion, these words enable the Income- 

tax Officer to remedy mistakes made by his predecessor or by himself. 

CASE. [No, 8 of 1925]. 

As directed by the High Court in the order of the Hon’ble Mr. Justice 
Kumaraswami Sastri dated 17th March, 1924, 1 have the honour to refer the 
following question for the decision of the Hon'ble the Judges of the High Court 
under section 66 (3) of the Income-tax Act. 

“Whether under section 9, clause (i), sub-clause (vii) of the Income-tax 
Act, XI of 1922, the buildings in the schedule hereto mentioned are exempt from 
income-tax for the period found vacant.” 


SCHEDULE. 


1. The Taylor’s bungalow or the guest house at Parlakimedi. 

2. The Bungalow at Cantpet (sic) in Berhampur. 

3. Hall’s Gardens at Kilpauk, Madras. 

4 - The new palace at Karandikaspa or Bosonto Nibas. 

A copy of the judgment of the Hon’ble Mr. Justice Kumaraswami Sastri 
was served on me on 24th February, 1925. 

, . . TJe Hon’ble Judge has in his judgment observed: "The question for 
aecision IS whether the instruction referred to at page 86 of the Income-tax Manual, 

^22 (instruction 3a) as to houses reserved for private occupation is u/tra vires. 
1 here is a substantial question- of law.” 


3. In Ae course of his assessment for 1923-24, the asscssee was taxed on the 

^inual value of the builduigs owned by him. He claimed that the vacancy al- 

towance leferred to m s«^tion 9(1) (vii) should have been given in respect of the 

tour buildings mentioned above on the ground that they were only occupied for 
part of the year. y 

O'fin/.r ® for Government 

Ufheers and others visiting Parlakimedi. vciumaic 

Bungalow No. 2 is only used when the Rajah or his Officers visit Berhampur. 

Raiah f®*" a*>out nvo months in the year when the 

Kajan visiUj Madras during the season. 

Bangalow No. 4 is occupied during the hot weather. 

4 * In my opinion the vacancy allowance cannot be claimed in resneri- nf K.m’m 
mgs which are reserved by the owner for his own ocenpation r^o tha7o7hb ^ ^ 

by the owrrer tax is levied under section o on 
'"come. The period during which the owner or his guests^ are in 
p ysical occupation of the buildings does not affect that hypothetical income Tn 
a sense buildings reserved by an owner for his own use are always in ^ 

He .s free^^go and live in then, at any time and he alwa;'?^;*'^!;:: 
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charge of them on his behalf. Any other interpretation appears to me to be absutd. 
It would, for instance, involve the Income-tax Department in elaborate inqihries 
regarding petty claims for vacancy allowance in respect of guest rooms which were 
not occupied continuously. 

5. As regards the observation of the learned Judge referred to in 
paragraph 2 above, it is not claimed that the instructions given in Part III of the 
Income-tax Manual have any statutory force. They are merely executive instruc- 
tions designed to secure a desirable uniformity in the administration of an All 
India Act. In the past the vacancy allowance now claimed had been admitted by 
some assessing Officers and refused by others. 

T. R. Ratnachandra Ayyar, for L. A. Govindaraghava Ayyar (with L. S. Vi- 
raraghava Ayyar') ^ for the assessee. 

M. Patanjali Sasiri, for the Crown. 


JUDGMENT. 

COUTTS TROTTER C. J.-|-The short point here is whether certain 
bangalows which belong to the Raja of Parlakimedi are, or are not, assessable imder 
section 9 of the Indian Income-tax Act, XI of 1922. The sub-section material to 
this question is sub-section i (wt) ‘In respect of vacancies, such sum as the Income- 
tax Officer may determine, having regard to the circumstances of the case. ” The 
question we have to determine is, what the section means by vacancies . The 
executive authorities have issued for the guidance of their officers a manual and this 
case has been put forward in the form of asking us. to say whether instruction 32 of 
the* Manual is in consonance with the words of the Act. Ordinarily we should not 
view the matter from that point of view, because the Manual, which is called notes of 
instructions, is obviously merely a document for the guidance of officials. All we 
have to determine is nvo short questions : first, whether these bungajows in the 
circumstances of the case can be described within the meaning of the section as being 
vacant and the second question, which I shall deal with separately in a moment, as 
to whether the assessment in this case can be made retrospective for one year under 
the provisions of section 34- T'o take the first question, the Manual says outright 
that the sub-section only applies to property which is usually let to a tenant. Without 
deciding whether that is correct or not, and whether a man who had a house tha 
he never let, but who dismantled it and locked it up for the year woM or would 
not be assessable, it is clear that these houses are, m fact, never let^ 7*’' 
in the case stated by Mr. Strathie is quite clear. Bungalow No. i ^ 

Ihe Rajah as a guest house for Government Officers and others vs.tmg Parlak^ed.. 

Bungalow No. 2 is only used when the Rajah or h.s o.fficers 
vishs^“Mldr^s°’durrng“the‘’''sL“on'’ *‘’BungXv"’No. during the hot 

ready for occupation and therefore must nece^arily have been • 

iS” ar .K. ” .sfsS:- ** 

fact, it so happened in any one year th^ the\ staff In my opinion 

other persoi.> r" ^ ^ 

whenever he wanted to go there-he ^ j„,„. 

(i) (i^^77) * 
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the learned Judge says this : “ If, however, he (that is, the owner) furnishes it 
(that is, the vacant house) and keeps it ready for habitation whenever he pleases to 
go to it, he is an occupier though he may not reside in it one day in a year. ” That 
seems to me to be conclusive and I respectfully agree with that view and think that 
that is the proper construction of the statute. In my opinion, therefore, the assessee 
is liable for assessment in respect of all the bungalows referred to in the case. 

llie next point is whether the assessment can be made retrospective. It 
appears that in the previous year the Income-tax Officer had to consider the question 

and came to the conclusion that the Raja wzs not assessable in respect of these 

bungalows. The section of the English Act of I9t8, section 125, is quite clear, 
because it provides expressly for the case where an allowance or exemption or abate- 
ment unauthorised by the Act has been deliberately made by the predecessor of the 
Surveyor with whom the section is concerned. The Indian Act (section 34) is not 

quite so explicit. What it says is this; — “If. for any reason income chargeable 

with income-tax has escaped assessment in any year or has been assessed at too low 
a rate, the Income-tax Officer may, within a year, serve a notice”. It is said that 
es^ped assessment” must mean, not that ihe question has been considered and 
decided in favour of the assessee, but that the Income-tax Officer has omitted to 
consider the question at all, or was unaware of the existence of the property now 
sought to be taxed and therefore passed it over and that it does not apply to cases 
where the Income-tax Officer on consideration came to the conclusion, ex hypothesis 
an erroneous conclusion, that the property in question was not assessable. It seems 
to me that that construction is forbidden by the alternative case put in the section. 
“Where the income has been assessed at too low a rate”, that can- 

not be a matter of mere inadvertence ; that njust refer to a deliberate assessment 
made by the Income-tax Officer in the preceding year with knowledge of the 'facts 
and circumstances. It appears to me that a similar view must be taken of the pre- 
vious words “escaped assessment” and that it applies to cases where the Income-tax 
Officer has deliberately adopted an erroneous construction of the Act just as much 
u to a case where the Officer has not considered the matter at all, but simply omitted 
the arable property from his view and from his assessment. In my opinion, the 
questions referred to us must both be answered adversely to the assessee and it must 
he held that the property referred to us is not property describable as vacant during 

assessment and that there is nothing in the statute to prevent t]he assessing 
Officer irom recovering income-tax for the previous year as allowed by section 34. 

Rs. 150 will be allowed for costs in each case. 

BEASLEY J. : — I agree. 


[ 134 ] IN THE HIGH COURT OF JUDICA'l'URE AT MADRAS 

Befort Sir Murray Coutts Trottrr. Ki.. ChUf lustier and Mr. Justice 

Beasley. 

[lyrii August, 1925.3 
Rathan Singh, Proprietor, Rathan 

Singh Motor Service, Madura m 

« * • * Assessee. 


Th, Conunissioner of Income-tax. Madras . . . R,f,rri„^ QSker. 
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\*'bcre the assessee carrying on business by letting motor cars for hire sold as 
scrap iron one of his cars which was totally destroyed bv accident rendering it unfit for the 
purpow for which it was originally intended and claimed a deduction of the loss caused to 
bun thereby as obsolescence allowance under Sec. lo (2) (t'li) of the Act. 

llfid, that the allowance claimed was not permissible as the car could not be said to 
have been scld as “obsolete” within the meaning of Sec. to {2) («'«) of the Income-tax Act. 

“Obsolete” machinery means machinery which has got out of dale through superscsion 
by later machinery more suited to its purpose and which, though able to perform its function* 
IS net in common parlance sufficiently up-to-date to make it machinery that a prudent man 
^uld continue to use* 

Case [Referred Case No. 14 of 1924] stated under Sec. 66 (3) of the Income- 
Tax Act (XI of 1922) by the Commissioner of Income-tax, Madra.s, in compliance 
with the order of the Hon’ble Mr. Justice Kumaraswami Sastri, dated 13th August. 
1924 and reported in 1 I. T. C. 389. 

CASE. 

As required by the High Court's order quoted above, 1 have the honour to 
submit under section 66 (3) of the Income-tax Act for the delision of the Hon’blc 
the Judges of the High Court the following statement of the case relating to the 
assessment of Mr. Rathan Singh for the year 1923-24 together with my opinion on 
the following question of law propounded by the Hon’ble Mr. Justice Kumaraswami 
Sastri : — 


“Whether the total destruction of a machinery which renders it unfit for 
the purpose for which it was originally intended and a sale of it as scrap-iron entitles 
a person under sub-clause {vii) of section 10 (2) to claim allowance?” 

2. The assessee carries on business in Madura by letting put motor cars 
for hire. In the course of the assessment for 1923-24, he claimed before the Inconie- 
tac Officer, Madura, an allowance of Rs. 8.563 against his income of the year on 
account of the loss caused to him by the breakage of Wichita Car No. 3*^ 
accident. The Income-tax Officer issued a preliminary order in which he disallo\y- 
cd this claim. The assessee sent a representation objecting to the disallowance in 
ivhich he stated as follows: — 

“Tile loss incurred by the car having been broken and dashed off in the course 
of the work is a loss to the assessee in his business during the year and should be 
charged to loss account. The broken parts thereon can of course value a sum of 
Rs. 2CIO and odd if at all some recoveries could be realised therefrom.” 

The Income-tax Officer declined to admit the claim. The petitioner there- 
upon appealed to the Assistant Commissioner under .section 30 of the Income-tax 
Act. In reply to an inquiry from the A.ssistant Commissioner, the Income-tax 

Officer lepcrted as follows on this point: — 

“No information was given either to the probationary Income-tax ()ffi-cr 
who examined the assessee’s accounts or to me in reply to my order of assessmen 
as to whether the car which is said to have been broken is fit for use atter 
sary repair; are done, or .vhether it was discarded as completely useless or soW 
“The latter case, whkt the scrap value or the amount for wh.ch ,t was actually sold 


was. 




After hearing the petitioner's Vakil the .Assistant Vakil 

the car was not sold because it became obsolete, but because, according to the Vakil 

himself, it was damaged in an accident. • • , 

The assessee then put in a review petition to th^e 

praved that in the event of the ^mmissioner 
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obviously a capital loss, that the car was not sold in consequence of its having be- 
come obsolete, that section 10 (2) (vit) only applied to machinery which had been 
superseded by machinery of later and improved design and that no question of law 
was involved. 

4. My opinion on the question which I am now ordered to refer is that the 
total destruction of a machine rendering it unfit for the purpose for which it was 
originally intended and a sale of it as scrap-iron does not entitle a per^on to claim 
the allowance provided in section 10 (2) (t'/i)* That clause recites that the 
allowance leferred to therein is to be granted in respect of any machinery or plant 
which in consequence of its having become obsolete has been sold or discarded. The 
Select Committee which examined the Bill u’hich subsequently became .Act XI of 
1922, stated that the clause had been put in its present form so as to make it clear 
that the allowance to be gran.ed under -t is a pure obsolescence allowance and is not 
to be granted where machinery or plant is sold for reasons other than obsolescence. 
'Khc decision of the question therefore turns upon the construction to be placed on 
the word ‘obsolete’. The meaning given to that word in Murray’s English Diction- 
ary is “wliat is no longer practised or used; fallen into disuse; of a discarded type or 
fashioi:; disused; out of date’. The case of a car which has become useless by 
reason of damage sustained in an accident cannot therefore come within this clause. 

5. The departmental view has always been that the allowance provided in 
this clause is admissible only in the case of machinery which has been superseded by 
inacbinery of later and improved design. In support of this position I would in- 
vite reference to the following extract from an English authority on the subject— 

to accounts : "In certain cases aK'o allow- 
ance is made for loss through obsolescence. Where new and improved mach'nery is 
introduced in place of machinery not wholly worn out, a deduction is allowed of so 
much of the cost ot replacement as is equivalent to the written down value of the 
machinery replaced. less any sum realised by the sale of it." The Board of Inland 

^"Sland have exp ained the nature of the allow-ance in a memorandum 
issued by them in 1918 as follow's: — 


The necessity for this allowance (obsolescence) arises from the fact that 

inachineiy has frequently to be replaced before it is worn out owing to its havine 

Income obsolete and incapable of competing with more up-to-date machinery” Thif 

exp anation of the nature of the allowance under the English Aa 7 ippIicTb e 
niutatis mutandis to the Indian Act. applicable 

1 4' fundamental principles of income-tax leeislanon hnfh in 

India and in England that capital losses are never allowed fn i.fcom ' L ^ 

that profits arising from capital transactions are not liable to be taxed T 
fied m this conclusion by the remarks of Schwabe C \ in BolrTnf t? ^ 

"'err. -r r “ "k".' it a 

discarded while still in workine orLr rlf® allowance where machinery is 
M been destroyed by an accident In each of 'tl?^ grant when the machinery 
machine. Haa a 


(X) 


I. T. C. *44 at p. 
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due to improvements in manufacturing method resulting from new inventions, is 
from its very nature difficult to anticipate and guard against ; whereas every prudent 
man of business is expected to protect himself by insurance against loss due to acci- 
dent. The framers of the Income-tax Act have recognised this fact by allowing 
in sub-section (2), clause (fo), of section 10 as a deduction under the head ‘busine.ss' 
'ir: respect of insurance against risk of damage or destruction of buildings, machinery 
plant, furniture, stocks or stores, used for the purposes of the business, the amount of 
any premium paid ”. Where an assessce has followed the ordinary business practice 
of insuring his machinery against accident, the loss arising from its destruction falls 
not upon l;im but upon the insurance company; while, if he has been so imprudent 
as to iiegitct the customary measure of precaution it is not just that the public 
revenue should suffer on account of his neglect. 

A. I'. Sesha Aiyangar, for the assessee. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

It is a little difficult to see what exactly the reference of the learned Judge 
is. The argument appears to have been as to whether machinery which was totally 
destroyed by an accident, in this case the machinery being a motor car, was to be 
regarded as obsolete within the meaning of section 10 (2) (luV) of Income-tax Act. 
Rut then later on the learned Judge goes on to say that it is desirable to have an 
authoritative ruling on the question whether the total destruction of machinery whicli 
renders ;t unfit for the purpose for which it was originally intended and the sale of 
it as scrap iron entitles the owner under this section to claim allowance. That 
must mean whether machinery in that condition and in those circumstances is pro- 
perly described, within the meaning of the section, as obsolete. In my opinion no 
such question can possibly arise. ‘Obsolete* as applied to machinery means machinery 
which has got out of date because it has been superseded by later machinery more 
su.tablc to its purpose and therefore, although able to perfonii its functions, it is 
not in common parlance sufficiently up-to-date to make it machinery that a prudent 
man would continue to use, but machiner)' which he would replace as being in the 
ordinary meaning of the term obsolete. There is no question for us to answer ex- 
cept to say that in our opinion there is nothing in the facts of this case which brings 
this machinery within the definition of the word ‘Obsolete*. 

Government will be entitled to their costs. 


[ 135 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir Norrn/in Macleod, Kt., Chief Justice and Mr. Justice Coyajee. 

[•i 8 th August, 1925.1 

I'hc Commissioner of Income-tax, Bombay . . . Ref^ring Officer. 

V. 

M. H. Sanjana and Co., Ltd. . - . Assessces* 

Income-tax Act {XI of 1922), Sect. 25 (3) and 2(5 — Change in oasmerslup^ of hustfiess— 
Continuance of business by transferee thereof^Businest, if 'discontinued'— CUtim for refund 
of tax. 

A cuinpany started in 1919 went into voluntary liquidation about the end of 192* and 
the liquidators, on 20th July, 1923, transferred the business including all stock-in-trade, grod- 
will, etc., to' a new Company which continued the business. The Company was assessed to 
iocome-tax and super-tax for the year ist April 1922 to jist March 1923 on^ the profits of the 
'previous year,’ calendar year 1921 ,• amounti ng to Rs. 3,79»40^* At the time of asserfiaen t 

'(1926) I. L. R. 5P Boid 87; 27 Bom. L. R. 147*1 A. I. R. (19*^) Bom. 129; 
92 Ind. Cas. 517. 
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for the year 1923-24, the assessees (the liquidators) submitted the accounts of the Company 
for the period irt January 1922 to 30th November 1922 disclosing a profit of R?. 1,99,208 
and claimed under Sec. 25 (3) of the Income-tax Act to substiiute the said profits of 
Rs. 1,^9,208 for the eleven months up to ist December 1922, in the place of the profits of 
Rs ;,79,4 o£ for the calendar year 1921 and get a refund of tax overpaid. 

ih-Ui that though the ownership of the business uas changed, the business was not 
•discontinued' within the meaning of Sec. 25 (3 1 of the .Act and -consequently the claim for 
refund was not maintainable thereunder. 

/Vr Meu'leod C. J.: Under the Income-tax Act. the tax. is chargeable on the profits 
of a business and it makes no difference if there is any change in the person who carries on 
the business so long as the business is continued. 

Case [Civil Reference No. 4 of 1925] stated under section 66 (2) of the 
lticome-ra.\ Act (XI of 1922), by the Commissioner of Income-tax, Bombay, for the 
opinion of the High Court. 

CASE. 


1. nder section 66 (2) of the Indian Income-tax Act, XI of 1922, India 
(herein.'jfter referred to as the Act) and at the instance of Messrs. S. B. Billimoria 
and Co., Liquidators of Messrs. M. H. Sanjana and Co., Ltd., (hereinafter called 
the petitioners), 1 have the honour to submit for your Lordships’ opinion a question 
or the interpretation of section 25 (3) of the Indian Income-tax Act, 1922 as 5Ct 
out in para. 5 below. 

2. The reference arises out of an application made by the petitioners to be 
allowed t.he benefit of the above section 25 (3) of the Act by substituting for the 
purpose of their 1922-23 assessment, the profits for the eleven months from 1-1-1922 

to 30-11-1922 in place of the profits for the calendar year 1921 on which profits the 
said assessment was levied that year. 

.■I’ The facts of this case are briefly as folbows : 

Messr^ M, H. Sanjana & Co., Ltd., were doing business in Bombay as 
Merch^its, Commission Agents. Contractors. Suppliers of Stores of every descrip- 
tion, 5>hip Chandlers, Mechanical Engineers, Machinists and Mill-wrights. ” (Tius 

bu.s^n^ (Ex^^a” business as given by them in the agreement to sell their 


The Company was started in 1919 and did business up to about the end of 
the year 1922 when it was resolved to take it into voluntary liquidation. Its busi- 

^ company under an agreement dated 21-2-1923 under 

Ui l of tfu busmess includmg all trade marks and the benefit of all running contracts 

Alberf P® *** Messrs. Ahmedbhai Currimbhai and 

Albert Raymond on behalf of the ‘ Consolidated Mills Supplies Co., Ltd ” that Was 

it k fwmed. A ^py of this agreement is submitted herewith* (Ex. A) as 
t IS of importance 'in deciding the question that has arisen in this case The bmi 

For the year 1922-23, Messrs. M. H. Sanjana & Co Ltd wa^ 

anwunting to Rs. 3,79,408 for the calenda^ 

^.cconnta of the cootpaoTfro^^^^'rgi'/'to'l”^ 

^Me only t, case. Jn which busing waa dLSd^LLiL"*.’!!^ 


*Omitted in the preient report. 
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which it was transferred from one set of proprietors to another and that, under sec- 
tion 26 of the Act the Consolidated Mills Supplies Co., Etd., as successors to the 
business were liable to be taxed on the profit made by the petitioners in the year 1922 
and they u ere taxed accordingly. 

5. Question for decision by the High Court. 

1 he petitioners have not categorically framed the question which they want 
me to icter to your Lordships but from their several applications, I infer that they 
want the Hon’ble Court to state its opinion on the following points : — 

“ Is section 25 (3) applicable only to cases in which a business is entirely 
stopped so that no one carries it on after an assessee has ceased doing it. or to cases 
m which after an assessee has ceased doing it it is not stopped but is continued by a 
different proprietor or set of proprietors. ’ In other words — “Does section 25 (3) 
allow lelief to an assessee only when his business is entirely stopped, or even when 
it is not at all stopped but is merely transferred by him to another proprietor, he 
himself ceasing to do the business.” 

In the present case, therefore, your lyordships have to state whether even 
though the business carried oh by the petitioneis \\ a5 continued by tlu* Consolidaled 
Mills Supplies Co.. Ltd., the petitioners were entitled to relief under sectioti 25 (3) 
or not. 

6. Commissioner s opinion as regards the question referred to the High 
Court : — As section 66 (2) requires me to give my own opinion on the above ques- 
tion while submitting the reference to your Lordships. I give it in the following 
paragraphs : — 

The question for decision is one of interpretation of section 25 (3) of 
the Income-tax Act, 1922. This section runs as under : — 


“25 (3). fVhere any business, profession or vocation on which tax was 
at any time charged under the provisions of the Indian Income-tax Act, 1918, is 
discontinued, no tax shall be payable in respect of the income, profits and gains of 
the period between the end of the previous year and the date of such discontinuance, 
and the assessee may further claim that the income, profits and gains of the previous 
year shall be deemed to have been the income, profits and gains of the said period. 
Where any such claim is made an assessment shall be made on the basis of the in- 
come, profits and gains of the said period, and if an amount of tax has already been 
paid in lespect of the income, profits and gains of the previous year exceeding 
the amount payable on the basis of such assessment, a refund shall be given of the 


difference. •” a: 

A mere glance at the words in italics in the above section will suffice to 
convince your Lordships that it lays down as dlearly as possible that wh^ a business 
itself is discontinued, it is entitled to relief as laid down 

meaning of the words “ where any business is discontinued possibly be . 1 ney 

can only mean that there is an end to the business, that there is a total stoppage of 
it and that it is not continued by any one. No amount of quibbling will make one 
say that a business that is continued is to be taken as discontinued. If /f stops doing 
a business which B continues, can u e say that the business is discontinued 
that he can say will be that A has stopi>ed doing it and not that has been 

diicontinuea. The business continues all the same with ‘his change 
Of A, B is now conducting it. A mere change in the ownership hu n^ h^ 
never been held to amount to its discontinuance. In the case under 
Messrs. M. H. Sanjana & Co., Ltd., have stopped doing 
Consolidated Mills Supplies Co., Ltd., has taken it up and continued t 
said to have been discontinued. It would have been discontinued if 
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and the goodwill and trade marks would not have been taken up by any one. Then 
there would have been an end to the business and section 25 (3) would have 
undoubtedly applied. 

8- Whether a business is continued or not is a question of fact with which 
i would not like to trouble your Lordships, but in case it is deemed advisable to go 
into this question too to arrive at a proper decision in the matter, I would respect- 
fully invite attention to the copy of the Agreement Ex. A. dated 2ist February, 
1923, submitted herewith*. According to it the new Company takes up all the 

premises, plant, machinery, motor ca»^, 
stock-m-trade, furniture and fittings, the yoodivill of the business including all 
trade marks, and the benefit of all the contracts entered into by the petitioners with 
various firms and other limited companies. This can only mean that the new Com- 
pany took up the entire business of the petitioners including its goodwill, trade marts 
and running contracts. The very word “ goodwill ” is defined in the Condsc Ox- 
ford Dictionary as meaning “ privilege granted by seller of business of trading as 
jwoj^iMd successor. Hence there can be no doubt that the new Company ^11- 
tinucd the business of the petitioners as their recognised successors in business. To 

such CMcs section 25 (3) of the Act does not apply but section 26 which renders 
liable to tax the successors in the business. 

case 0f% connection, I beg to invite your Lordships' attention to the English 
cax oi Barileli v. Commissioners of Inland Revenue (i). That case was as far 
M the int^retation of the phrase “ discontinuance of business ’’ is concerned’ on all 
ours wtth the pr^nt case. A business was in December .908 sold by o^er 

The contended that the business was discontinued from^ that date 

was not discontinued. For facility of reference 

decided' that'L'e j“‘*e”cnt of the learned Judge who 

The last point, as I understand, taken in the case is this t. 

^.on 3 of the Fmance Act. .907 Provides that vLTe a pr^f^ssion trad" or’v^c^ 
in res^e^^T^h" "f ’'“■’’4 or chargeable with income-tax 

actual” amounts' ”™f‘""-h"e " prX ™?r''°'’glf 'l^ing'"' f™m ''’tr"' ^ 

Sion trade or vocation in that year' It „ ^ -j 

rs tht w^n- 

Pany and continued during the whole vear • an/; ’ trade was sold to a com- 
of the Act of 1907 has no^p;IS "to "se " 

arc based":, Aet-Li::" o'flJjs 07X1“ “'f ‘I** Act 

cannot b°e vtn'^tri'ut TnT 

rntSpa^r M^ugh " 

^ness itself w J not discontinued^^ It wll com” it, the 

^«ine liable to tax under section 26 of the Act and^tL Company which 

t^y. relief under section 25 (3). My atwer m “titled 

e., ^ <j’(3, ..Lrxrjr srK.?rj! g 


11*15 


(l) 


*Omitted in the present report. 

(*9«4) 3 K. B. 6t6; 7 Tax Caa. aaj. 
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stopped and not continued by any one and that in cases where a business is merely 
transferred from one set of proprietors to another no relief is due but that the sue 
cessors become liable under section 26 of the Act. The petitioners are therefore 
not entitled to any relief- 

11. Before concluding, I will deal briefly with the arguments which were 
advanced before me by the petitioners in their favour. In their application to me 
dated ijlh November last, they admitted that the business “was sold to the Con- 
solidated Mills Supplies Ltd., for a consideration mentioned in the agreement.” 
They, ho^vever, argued that because they themselves had stopped- doing business, they 
were entitled to relief because “income-tax is a tax on the individual for income 
derived from the sources mentioned in the Indian Income-tax Act and not on busi- 
ness. ” This argument can have no force as far as section 25 (3) of the Act is 
concerned. It definitely allows relief only in cases in which a business is entirely 
stopped and that has nothing to do with the question as to who pays the tax. Also 
it is not at all correct to say that income-tax is payable by aa individual and not by 
a business. Income-tax is payable by a business through its proprietors. Business 
is a source of income mentioned in section 6 which is made chargeable to income-tax 
by that section and I cannot see what force can there be in contending that income- 
tax is not payable by a business. The argument being irrelevant as far as the inter- 
pretation of section 25 (3) of the Act is concerned, I do not wish to trouble your 
Lordships further ^bout it. 

12. Another argument advanced was that this was not a case of reconstruc- 
tion of the old company and that under the provisions of the Indian Companies Act, 
as soon as a company went into liquidation, its corporate powers ceased and the 
assets became distributable amongst its creditors and shareholders. This argument 
has absolutely nothing to do with section 25 (3). One proprietor must necessarily 
entirely sever all his connection with a business before another can become its 
owner. There is no point in arguing about reconstruction as 
it is not at all necessary for the purposes of section 25 (3) of the Act that the new 
owner should have anything in common with the outgoing proprietor. Tlicy may 
have absolutely no connection with each other. Still the business is continued all 
the same. The provisions of the Indian Companies Act re : winding up of a com- 
pany have nothing to do with the Income-tax Act. 

13. It has been also, stated before me on behalf of the petitioners that if 
relief is not allowed when a business passes from one person to another there can be 
no case at all in which relief can be allowed under section 25 (3). The petitioners 
in their petition to me dated 17th November state : 


“ We may mention here that if the Act were to be interpreted in the manner 
it has been done by the Income-tax authorities so far, we arc of opinion that the 
benefit under section 25 (3) cannot be given in any case. As a matter of fact if a 
business passes from hand to hand and if it is made liable to assessment, the relief 
provided for under the said section cannot be made avail of in any case. 

I cannot but submit with reference to this that the petitioners are entirely 
mistaken. There are any number of cases in which relief has been allowed under 
section 2.; (3) and your Lordships will have, 1 think, no difficulty in recalling actual 
cases in which business has been entirely stopped and discontinued. When an 
individual closes down his business without transferring it to any one, he would 
clearly be entitled to relief. In this very case, if the liquidators ^ad not sold the 
business en bloc to the new Company but disposed of the stock-in-trade, 

rat'Tnd -t «:"erM goT^^^^ to anyone, there would have been a clear 

case arguments that have been advanced before me. 

They fan to convince me of the right of the petitioners to the relief applied for. 
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When section 25 (3) distinctly says that relief is to be given when a business is dis- 
continued, we are bound to confine relief only to cases which strictly comply with 
this condition. If the legislature had intended to give relief to cases like that of 
the petitioners, it would have worded section 25 (3) so as to state definitely that 
when an assessee discontinued doing his business or ceased exercising his 
profession or vocation he would be entitled to relief. This is quite different from 
saying that when a business, profession or vocation is discontinued relief should be 
given. The decision of the King’s Bench in the case referred to above settles what 
the meaning of the words “ where a business is discontinued ” should be. 

15. A copy of your Lordships’ opinion may kindly be certified to me as 
required by section 66 (5) of the Act to enable me to take further action in accordance 
therewith. 

Kanga, Advocate-General, with A. Kirke-Smithr Government Solicitor, for 
the Crown. 

Sir Chinianlal Sctalvad , instructed by Payne and Co., for the assessees. 

JUDGMENT. 


MACLEOD C. J. — -This is a case stated by the Commissioner of Income-tax 
uiidcr section 66 (2) of the Income-tax Act, XI of 1922, and referred to the High 
Lourt with the opinion thereon of the Commissioner, at the instance of the assessees, 
the liquidators of Messrs. M, H. Sanjana & Company, Limited (in voluntary liqui- 
dation), hereinafter called the Company. The Company was started in 1919 to 
carry on the business of merchants, commission agents, contractors, suppliers of stores, 

y‘^ar 1922, when it was resolved 

to tane It into voluntary liquidation. 

February 1923, the liquidators entered into an agreement with 
^medbhoy Currimbhoy and Albert Raymond on behalf of a new Company to sell 

fumimrrfi^n'L'’^"’' business including all the stoefc-i.n-trade, 

^ n'o'ot ears, buildings and lands, the lease of 

rade® at Elphmstone Circle, the goodwill of the business including all 

trade marks and the benefit of all running contracts. ® 

liouidatlVnf dated the 20th .Tuly, 1923. benveen the Company and its 

2nd parr and th ' ‘ -^bmedbhoy Currimbhoy and Albert Raymond of the 

adooted ’ Company of the 3rd part the above-mentioned agreement was 

adopted. The business which up to that time had been carried on by the — 

b gm to be conducted by the new Company. For the year tst April JgaaTT 
3 St March 1923, the Company was assessed to income-tax and super-tax on the oro- 
fits amounting to Rs. 3,79.408 for the calendar year 1921. At th^tiW of 

for *923-24 the assessees submitted the accounts of the Company 

Ks. 1.99.208. The assessees claimed under sect on 25 (3) of the Act 

2^0 not liable to pay any t^ on their profit, and that L\he ler hand ^re^ds 

the a^cssment for 1922-23 they were entitled to substitute the profits of ^ i 

for the eleven months up to the ist December, 1922, in place of Ae nrnJS f 

Rs. 3,79.408 for the year 1921 and get a refund of 

*1, A 'vas disallowed on the ground that section f-»\ t 

the Act was applicable only to cases in which a bus.W w J d^ndnued 

and not to cases in which it was transferred from one set of proprietors to ^ 

and that under section 26 of the Act the new Company as sueeX^ T 
were liable to be taxed on the profits made by the Company in 1922 and th^**"*^ 

taxed accordingly. The question on which the opinion of the Court i« 

not very succinctly suted in the letter of reference. ‘ ^ required is 

I should prefer to express it as follows : ' 
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On the fac^s of the case are the assessees entitled to claim the refund they ask 
tor under the provisions of section 25 (3) of the Income-tax Act of 1922 ? 

Section 25 (3) only refers to a business which was in existence at the com 
mcncement of the Act, namely, the ist April, 1922. 

If such a business is discontinued, no tax shall be payable in respect of the 
income, profits and gams of the period between the end of the previous year and the 
date of such discontinuance. And the assessec may further claim that the income 
profits and pins of the previous year shall be deemed to have been the income, profits 
and gams of the said period. 

In this case the term ‘ previous year ’ meant the year ending the 31st Decem- 
ber, 1921. 

It would appear then that the assessees could claim that the income, profits and 
gains of the previous year, namely, Rs. 3.79.408, should be deemed to be the income, 
profits and gains of the period between the end of the previous year and the discon- 
tinuance. p assessment should be ‘made on the basis of the income, profits 

.<and gains of the said period, and if an amount of tax had already been paid in respect 
of the income, profits and gains of the previous year, exceeding the amount payable 
on the basis of such assessment, a refund of the difference was payable. 

I understand on a proper construction of these words that the assessees, 
though the Company had paid in 192^-23 income-tax on the profits for the year 1921 
amounting to Rs. 3.79.4o8, if the Company discontinued its business during the year 
l 922 • 23 ^ were entitled to substitute the profit of Rs. 1,99.268 for the eleven months 
up to the 1st December, 1922, in place of the profit of Rs. 3,79,408 and claim a 
refund. If that is the real meaning of the section, to my mind it has been expressed 
in the le^t intelligible way. I should have thought it would have been simpler to 
say that if a business in existence on the 1st April, 1922 is discontinued in any part.’ 
cular year and has already paid tax on the profits of the previous year, it becomes 
entitled to be assessed on the profits of the year in which it is discontinued, so that 
if those profits are less than the profits of the previous year, a refund is payable. 
However, the question before us' is, whether the assessees are entitled to resort to 
section 25 (3) and we are not concerned with the relief they may be entitled to if 
they are so entitled. The assessees contend that because the Company stopped its 
business, they were entitled to relief, that as the Company went into liquidation its 
corporate powers ceased, and its assets became distributable amongst its creditors, 
Md lastly, that if they were not entitled to relief, the benefit of section 25 (3) of 
the Act could not be given in any case. 

All these arguments are based on a misapprehension of the scheme of the Act. 

By section 6 certain heads of income, profits and gains shall be chargeable to 
income-tax, of which ‘business’ is one. Business is defined by section 2 (4), and 
by section 2 (2) an assessee is defined as a per.son by whom income-tax is papble. 
By section 10 (i) the tax shall be payable by an assessec under the head ‘businc.^s’ 
in respect of the profits of gains of any business carried on by him. 

In the case of a company, by section 22 ( i ) the principal officer shall present 
to the Income-tax Officer a return of the total income of the Company for the previous 
year and under section 23 the Income-tax Officer makes the assessment, and deter- 
mines the sum payable by the assessee. 

By section 26 when any change occurs in the constitution of a firm or where 
any person has succeeded to any business, profession or vocation, the assessment shall 
be made on the firm as constituted or on the person engaged in the business, profession 
or vocation as the case may be, at the time of the making of the' assessment. 

As then the tax is chargeable on the profits of a business, it makes no difference 
if there is any change in the person who carries on the business so long as the busincK 
is continued. There is no necessity to go beyond the facts of this case, where it is 
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admitted that the business was continued, the management only passing from the 
old Company and its liquidators to the new Company when the agreement or the 
20th July, 1923, was completed. Exactly the same question was raised in Bartlett 
V. Inland Revenue Commissioners (i). The owner of a business sold it to a com- 
pany. Under the provisions of section 24, sub-section 3 of the Finance Act, 1907* 
he claimed that he was only chargeable with tax on the actual amount made in the 
year of discontinuance and there was no power to go back on the three years' average. 
Scrutton J. said (page 693) ; “ The answer to that appears to me to be very simple. 
The trade was not discontinued in the year. The trade was sold to a company and 
continued during the whole year ; and in my view, therefore, section 24 of the Act 
of 1907 has no application to this case. ** I would answer the question I have 
framed above in the negative. 

The asscssees must pay the costs of the reference. 

COYAJEE J. — The statement of the case drawn up bv the Commissioner 
of Income-tax and referred to this Court clearly sets out the material facts. In 
tfie year 1919 the Company, Messrs. M. H. Sanjana & Co., Ltd., commenced business 
in Bombay as merchants, commission agents, contractors, suppliers of stores, ship- 
chandlers, mechanical engineers, etc. About the<nd of the year 1922 it waj resolved 
to take the Company into voluntary liquidation. 'Its business was then sold to 
another Company, the Consolidated Mills Stores Co., Ltd. The sale included 
buildings and lands, the lease of the ofHce premises, all the stock-in-trade, machinery, 
plant, furniture and fittings, the goodwill of the business including all trade-marl^ 
and the benefit of all contracts entered into between the vendor Company and various 
other companies. The business was then continued bv the Consolidated Mills Stores 
Co., Ltd. 

For the year 1922-23 M. H. Sanjana & Co., Ltd., were assessed to income- 
tax and super-tax on profits amounting to Rs. 3,79,408 for the calendar year 1921. 
At^he 1923-24 assessment the Company (in voluntary liquidation) submitted its 
accounts showing a profit of Rs. 1,99,208 from the ist January, 1922 up to the 30th 
November, 1922. They now cla^ that, as their business is discontinued, they are 
entitled to substitute the profit of Rs. 1,99,208 in place of the profit of Rs. 3,79,408 
on which the tax has been levied, and ask for a refund of the difference. They 
rely upon the provisions of section 25 (3) of the Indian Income-tax Act, 1922, which 
says : "Where any business, profession or vocation which was in existence at the 
oMpmencement of this Act, and on which tax was at any time charged under the pro- 
visions of the Indian Income-tax Act, 1918, is discontinued " etc. Tlie section grants 
relief if Ae condition which it lays down is fulfilled. The question arising for 
consideration then is : Whether this business which was in existence on the ist of 
April, 1922, has been discontinued ” ? On the facts of this case it is clear that 
when the Company sold the business, including the goodwill and the benefit of all 
running contracts, to the Consolidated Mills Stores Co., Ltd., the ownership of the 
business was changed, but the business was not " discontinued The purchaser 
Oimpany succeeded to the business and continued it — a case which is provided for 
by section 26. It was, however, contended on behalf of the assessees, that when 
they »ld the business, it was " discontinued, at any rate so far as they were con- 
cerned, and they are, therefore, entitled to claim a refund of the overpaid tax. But 
the l^^agc of the section is clear ; and the question arising under it is— Whether 
the w« disconunued ; and not— whether the business was discontinued 

u li ^ transfer of ownership left the continuance of the business 

wholly unafferted. In my opinion, therefore, the assessees arc not entitled to claim 
the refund which they ask for. 
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Before Sir Norman Macleod, Kt., Chief Justice and Mr. Justice Coyajee. 

[19th August, 1925.] 

Haji Rehemtulla Haji Tar Mahomed . . . Appellant*. 

V. 

The Secretary of State for India . . . Respondent. 

Incytnf^ax Act (II of 1886), Sec. 39 — Profits -made by a resident in Native Slate — 
i\on-U(npt of profits irt British India — Assfssmrm of incomf-tax thereon — Suit for declaration 
of tnvaltdily of assessment^Maintainability— Profits, v:here earned— Assessment of profits nol 
received tn British India, ultra vires* 

• assessee, a resident of the Gondol State, was carrying on business with headquarters 

in that Stale and various branch shops in British India and in Baroda State and the income 
from each shop was received by him directly in his headquarters. The Income-tax OlScer 
Breach >n assessing the profits of the shop in that City, attempted to assess the 
P D * • u"? Baroda State, *on the ground that as the goods were purchased 

in British India in execution of orders received from Baroda shops, the profits from their sales 
in Baroda Slate indirectly accrued or arose in British India, though the ultimate profits were 
mwe in Baroda State. The assessee thereupon filed a suit for declaration that the Income-tax 
Ufheer could not levy income-tax on the income of the Baroda shops. 

RAd, that it could not be said that the profits sought to be assessed arose in British India 
bttause the goods might have come from British India and that as the assessment was ultra 
vires* S. 39 of the Income-tax Act (II of 1886) was no bar to the suit. 

Profits are earned where the actual money is earned in excess of the expenditure incurred. 

.Jurangabad Mills Ltd., \ I. T. C. ii6 and Commissioners of Taxation v. 
K^rk, (1900) A. C. s88, Referred to. 

First Appeal No. ly of 1923 preferred against the decision of R. E. A Elliot, 
Esq., District Judge of Broach, in Suit No. i of 1921. 

Rehemtulla (Plaintiff No. i) was the owner of the firm of Haji Tar Maho- 
med, which had its head office at Upleta in. Gondol State in Kathiawar. He also 
resided there. Sultan (Plaintiff No. 2) was his agent at Broach. The firm had 
several branches in British territory, viz., at Broach, Anklcshwar, Palej, Bombay. 
Palghar and Tarapur. It had also three branches m the Baroda State, viz., at 
Miyagam, Karwan, and Badharpur. The income of each shop was received direct 
by Rehemtulla at Upleta. 

The Income-tax Collector at Broach assessed the plaintiff for profits made 
by the Broach shop in 1916-1917. He also assessed him in Rs. 744-6-0 for profits 
made by the shops at Miyagam, Karwan and Badharpur. 

On January 15, 1918, the plaintiff filed a suit to have it declared that the 
assessment on the Baroda shops was illegal. 

The trial Court dismissed the suit. 

The plaintiffs appealed to the High Court. 

G. N. Thakor, with M. K. Thakore. for the appellant. 

S. S. Patkar, Government Pleader, for the respondent. 

JUDGMENT. 

MACLEOD C. J. The first plaintiff is the proprietor of the firm of 
Haji Tar Mahomed Hasan. The second plaintiff is the manager , of^the Broach shop 
of the firm. Plaintiff No. i resides in the town of Upleta in Gondol ». tatc in 
Kathiawar. He has various shops in the British territory, arid three shops in the 
Baroda State. The income of each shop is received direct from the shop by the 
plaintiff at Upleta. The Income-tax Col lector of the Broach City assessed the in- 

•(1925) 27 Bom. L. R. 1507; A. I. R. (19*6) Bom. 50; 9 ^ In'*- Cas. 35 >- 
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'-omc of the plaintiffs 00 the income which was earned and accrued within the British 
territory. He also sought to levy income-tax on the income earned by the shops' m 
the Baroda State. Eventually the plaintiff had to file these three suits for a declara- 
tion that the Income-tax Officer could not levy a tax on the income of the shops ot 
the firm of plaintiff No. i situate at Miyagam. karwan and Badharpur in the Native 

first question is whether the plaintiff was not barred from brmgmg these 
suits by the provisions of section 39 of the Indian Income-tax Act, 11 of 1886, which 
says that no suit shall lie in any civil court to set aside or modify any ^sessment 
under this Act. If fche assessment is clearly ultra vires, then we do not think that 
the provisions of that Act wiH apply. In this case the Income-tax Collector of 
Broach seeks to assess a resident of the Gondol State on the profits made ^ in 
Baroda State, and unless he can prove that those profits arose, or were received, 

British India, then clearly the assessment is ultra vires. 

It is not suggested that the profits were received in British India, but it 
contended that the profits accrued or arose in British India. The Judge held that 
the plaintiff had proved that fact, but the argument upon which his conclusion is 
based is clearly fallacious. He says: “For plaintiff it is contended that each 
branch is a separate entity, the branches in British India merely purchase to order 
and get their commission on fhe market price and merely act as any other business 
would do. The decision is a different one, but 1 think this is a case in which the 
profits arise or accrue in British India indirectly, for the profits arise from the 
growth of the crops, conversion into grain and purchase here though the ultimate 
profit is made in Baroda State. • • 

If we take an instance, which must constantly be happening, of the manager 
of a Baroda Branch of the plaintiff’s firm sending an order to his commission agent 
in Bombay for certain bales of cotton, or bags of wheat, and the cotton or wheat is 
sent to Baroda and sold there at a profit, it cannot possibly be said that the profit 
arose in British India because the goods may have come from Bombay or some other 
towTi in British India. It is quite clear that the profits are earned where the 
actual money is earned in excess of the expenditure incurred. That was decided in 
In re The Aurangabad Mills, Ltd. ( i ) where the Court referred to the case of 
Commissioners of Taxation \.;Kirk (2). 

On the question where the ultimate profits arose which would entitle . the 
Income-tax authority to levy a tax on -profits, the Judge admits that the ultimate 
profits were made in the Baroda State. 

Wc think, therefore, that the profits arose in the Baroda State. The decrees 
in all the three suits will be reversed on the ground that income-tax was levied without 
authorisation, and the appeal allowed with costs. Plaintiff will be en- 
titled to refund of the money he has paid, except in F. A. No. 32, where the refund 
will be limited to the amount claimed in the appeal, viz., Rs. 460. 


[137] IN THE HIGH COURT OF JUDICATURE AT RANGOON. ’ 

Before Mr. Justice Rutledge. Chief Justice, Mr. Justice Das and Mr. Justice Brown. 

[9th September, 1925.] 

The Commissioner of Income-tax, Burma . . . Referring Officer, 

V. 

Messrs. Steel Brothers and Co., Ltd. ... Assesseee*. 

det ^Xt of 1922), Sees. 2 (4), 4 (1) •and (2), « and 4a {i)^Nom-residen{ 
reftstired • company with headquarters in London — Business operations in Burmo— Export oi 


(i) I I. T. C. 1x6; 45 Bom. 1286. (2) (loao) A C »ee 

■ (19*5) I. L- R- 3 Rang. 614; A. I. R. (1926) Rang. 97; 94 Ind. Com . * 
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and manufactured goods to United Kingdam^aU proceeds received there— ProfUs of 
^rMa,Xce contracts made by Head O^ice in London in reject of coi^igt^eTfromBurl 

to London affice-Profits assessable in Burma, ascertJinment^ 
Money received out of British India vsshen to be deemed accruing or arising in 
India— Basis of assessment of non-resident— ••Busines connection;' meaning of. 

Iw assessment of a non-resident, section 4 (i) of the Income-tax Act must 

i" ^ so read together, all profits or gains accruing or arising to 

him whether direaly , or indirectly, through or from any business connection or 
property in British India become profits or gains "deemed under the provisions of this Act to 
accrue, or arise or to be received in British India’’> within the meaning of section 4 (i) and 
are thercrore chargeable unde^ sections 4(1) and 6 of the Act. 

The meaning of the expression "from any business connection” in Sec. 4a (1) of the 
Act must be strictly confined to the meaning of the word -business” in Sec. 6 as defined by 
Sec. 2 (4) t be "any adventure or concern in the nature of trade, commerce or manufacture.” 

assessees, an incorporated company registered in London as its headquarters, carried 
on large business operations in Burma, especially in connection with rice, timber and cotton 
rhey had nuinerous rice-mills, saw-mills, cotton ginning-railU and vegetable Oil-mills 
in Burma where commodities or raw materials were worked up into a form suitable 

assesses also purchased commodities in a raw state which were exported out of 
British India in the same form as when purchased. On an assessment to income-tax, the 
asMssees claimed exemption from tax in respect of profits accrued on sales effected by the London 
Umce produce exported from Burma and on insurance contracts entered into by the 

Londort Office in respect of these shipments and further asked for an allowance in respect of 
the commission paid to the London Office for purchases .and shipment of stores, etc., from 
London for the Bilrma offices. 

k produce in London and the receipt of money 

^cre did not prevent profits or gains accruing or arising or deemed to accrue or arise in 
British India from being tajtable under the Income-tax Act, 

(2) that no distitvtion in respect of liability to income-tax oould be drawn between 
profits on pr^ucc lwhid^ had undergone some process of conversion in Burma and profits on 
produce purchased and shipped from Burma in the same form, 

(3) that in arriving at the amount of profits assessable under the Act, the Head Office 
ID ^ndon ^ould be allowed a reasonable commission agent’s commission on the sales and 
^eAiiution or produce shipped from Bu(rma and such a commission would not be assessable^ 

u) in respect of profits from insurance contracts entered into by the Head Office 
in L4>ndon in respect of consignments to it from Burma, such profits were earned in England 
out of contracts effected there and the fact that the policies were in respect of produce comiog 
from Burma was too remote a connection to justify its assessment as profits deemed to accrue 
or arise in British India, and 

(5) that the commission earned by the London Export Department on stores, etc., pur- 
diised and shipped from the United Kingdom to Burma would also not be liable to be assessed 
to income-tax. 

Rogers Pyait Shellac Co. v. Secretary of State, i I. T. C. 363 and Commissioners of 
Taxation v. Kirk, (1900) A. C. 588, follo'ned. 

Board of Revenue v. Madras Export Co., 1 I. T. C. 194, dissented from. 

Smidth V. Greemocod, (1922) 1 A. C. 419, distinguished. 

Case [Civil Reference No. 7 of 1925] stated under section 66 (i) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma, for 
the opinion of the High Court. ^ 

CASE. 


Statement of facts and questions referred. 

This is a reference made on my own motion under section 66 ( i ) of the 
Income-tax Act, 1922. The questions of law on which it is desired, that the 
Hon’ble Judges of the High Court should give a decision have aris« in the course 
of an appeal preferred before me by Messrs. Steel Bros. & Co., Ltd., against an 
isment order of the Assistant (Commissioner of Income-tax, Rangpon. Thd 




said assessment order was passed by the Assistant Commissioner in oter- 
cise of the powers of an Income-tax Officer with which he had been invested by an 
order passed under section 5 (4) of the Income-tax Act, 1922. Against such an 
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order appeal lies in accordance with section 30 of the Act to the Commissioner of 
Income' tax. 

2. The facts regarding the assessee and the assessment are set for^ in the 
following paragraphs. Messrs. Steel Bros, k Co., Ltd., are a limited Company 
registered in London under the English Companies Acts. The headquarters of 
the business is in London. The Company claims to be, and it is admitted that it 
IS, a non-resident of British India. 

3. In addition to their business activities in the United Kingdom and in 
British India, Messrs. Steels carry on business in Siam. Part of their income is 
also derived from investments in the United Kingdom. Income from both these 
sources, viz., business carried on outside of British India and investments in the 
United Kingdom, do not come under the scope of the Indian Income-tax Act and 
arc not concerned in the present reference. Part of Messrs. Steels’ income also 
is derived from business wholly carried on within British India. As a type of this 
class of business we may take, for instance, the purchase of paddy in Burma, the 
milling of it in Burma and the sale of the resulting rice in Bombay. Income from 
this class of business is admittedly liable to Indian income-tax and it also is not con- 
cerned in the present reference. The third claSs of business carried on by Messrs. 
Steeb involves transactions both in British India and outside of British India. As 
a type of such transactions we may take business consisting in the purchase of paddy 
in Burma, the milling pf it in Burma, and the sale of the resulting rice in London. 
It is with the profits from this third class of business that the present reference in 
part is concerned. The profits arising to Messrs. Steeb from business done on 
account of subsidiary or connected companies are also concerned. 

4. Messrs. Steeb’ business activities in Burma are numerous and there arc 
different departments of their business dealing with imports, insurance, shipping, 
rice, timber, cotton and produce and oil. 


Part of Messrs. Steels’ business is carried on direct and part is carried on 
by means of subsidiary companies. Thus •dealing with imports and insurance Biere 
is a subsidiary company George Gordon Sc Co (Burma), Ltd., the whole of the 
shares in which arc held by Messrs. Steels with the exception of a few held by 
Messrs. Steels’ nominees. Another subsidiary company is the Burma Company, 
Ltd., which carries on part of Messrs. Steels’ business in rice. 

As regards oil Messrs. Steeb carry on the managing agency of the Indo- 
Bunna Petroleum Company, Ltd., in which Company they have large shareholding 
interests. The relations of Messrs. Steels with this Company will be noticed in 
detail below. 


Of the branches of their business which Messrs. Steels themselves carry on 
direct, the only departments concerned in the present reference are those dealing 
with (a) Rice, (i) Timber, and ,(<•) Cotton and Produce. For the purposes of 
Ac present reference it is necessary to indicate the extent of Messrs. Steels* activities 
in Burma in connection with each of the three departments enumerated. 


5. The headquarters of. Messrs. Steels’ business in India is in Rangoon 
where there is a large staff. In connection with their business in rice Messrs. 
Steeb have milb in Rangoon and also in the principal exporting towns in Burma. 
Upcountry they also own mills where cotton is ginned and oil-seed pressed. In con- 
nection with their timber department Messrs. Steels own saw-mills and also hold 
Ic^ of Government forests at various places throughout the Province. The same 
mils and the same staff deal with the goods and merchandise which are the subject 
both of Messrs. Steels’ trade within India and also of their «port trade. As 
regards rice Messrs. Steeb purchase paddy in Burma which is milled in their mills 
in Burma. Of the three resulting products white rice, broken rice and bran all 
three may be exported. But it docs not follow that if one of the products resulting 

II — 16 ” 
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from the miUing of a particular parcel of paddy is exported that the other products 
will also be exported. They may be sold locally. The three products white rice, 
broken rice, and bran from a particular parcel of paddy may all be sold in India or 
they may all be exported; or any of the intermediate permutations and combina- 
tions between export and local sale may take place. 

6 . In the department of Cotton and Produce the principal commodities 
dealt in are cotton and ground-nuts. As regards cotton, raw cotton (kappas) 
is purchased and ginned in Messrs. Steels’ mills the resulting product being cleaned 
cotton and cotton seed. The cleaned cotton is baled. Some of it is exported 
to Europe, some to Japan, and some of it is sold in India. Part of ^he cotton seed 
is pressed the resulting products being cotton-seed oil and cotton-seed oil-cake. The 
cotton-seed oil is sold locally. The cotton-seed oil-cake is exported to Europe. As 
regards ground-nut Messrs. Steels purchase ground-nuts and press them in their 
mills. Of the two resulting products ground-nut oil and oil-cake all 
the oil-cake is exported to Europe. The ground-nut oil is all sold locally. 

As regards the timber business I cannot give a more succinct account than 
has been supplied by Messrs. Steels themselves. The following is an extract from 
their letter: — 

“ All timber extracted from our leased forests or purchased at auction is not 
converted for shipment to Europe. The logs are converted into the most valuable 
form of cut timber that their size, shape and quality permit and the squares, planks, 
scarrtlings, etc,, so produced are exported to the various markets in which they can 
be most suitably sold or are disposed of locally. In some cases when logs are so 
inferior as to make it unprofitable to cut up for export or sale locally, they are 
auctioned by us in the form of round logs. ” 

7 In addition to the commodities purchased in a raw form and exported by 
them after they had been converted in Messrs. Steels’ mills into a form suitable for 
export Messrs. Steels also in each of the three departments of their busine^ con- 
cerned purchase in India produce which they export out of British India m the 
same form as when purchased . Thus they ship quantities of rice, rice bran, cut 
timber ground-nut, oil-cake, beans, etc., which they purchase in a form ready for 
export ’and which are submitted to no process before shipment. 

None of the commodities exported by Messrs. Steels however, w^ after 
being exported from Burma subjected to any other procfss before being sold by them. 

8 The different items constituting the profits the liability or non-Iiability 

of which to Indian income-tax is at issue in the present reference are 

x/f c«.«olc Rrn« it Co’s Profit & Loss account and also in the otatemcn 

^ Profil” for Ae year ending 31st December, .922 which accompanied Messrs. 
Steels’ return. These items are:— 


Profit on Burma Rice in London 
Profit on Timber in London 
Profit on Cotton & Produce in London. 

Profit on Insurance in London 
London Commission a|c I. B. P. • 

Sales Commission, etc., aje Attock Oil Co.. Lt . 
London Commission on Stores shipped . . . 

n It is necessary to examine these items seriatim, 
sary to mbdivide some of the items into different categories 

of liability to income-tax. 


(«) 

w 

(r) 

w 

(0 

(/) 

M 


£ 

s. 
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from the point of view 
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to. As regards the t\vo items: — 

“ Profit on Burma Rice in London 
Profit on Timber in London 


£ s, d. 
68,218 14 II 

14,163 o o’* 


the following draft of the present paragraph was made by me after interviews with 
Messrs. Steels’ representative and was submitted by me to Messrs. Steel Bros, for 
their remarks. 

“ The first two items : — 


Profit on Burma Rice in London 
Profit on Timber in London 


£ s. d. 
68,218 14 II 

14,163 o o 


appear to be entirely homogeneous for the purposes of the present reference. 
The two sums in question represent the profits accruing to Messrs. Steels, respectively 
out of their transactions in Burma rice and Burma timber sold outside of British 
India. Messrs. Steel Bros, method of accounting for this class of .business is such 
that all the profits are shown as accruing in London or at any rate in the London 
books. For such business Messrs. Steels, Rangoon, run accounts with 
Messrs. Steels, London. In the Rangoon accounts the produce, etc., is shown as 
made over to Steels, London, at the actual cost. Steels, London, arc debited ^vith 
the actual cost incurred in Burma including the price of purchase, the cost of con- 
verting or working up and of putting the produce on board a ship as nearly as can 
practically be ascertained. The figures concerned therefore represent the difference 
between the final price realised in London and the actual cost in Burma plus any 
further expenses incurred outside of India. ” 

In reply to my letter forwarding the draft Messrs. Steels made the followine 
observation : — ^ 

( ’ P^agraph the description of the method of arriving at invoice cost 

01 rice shipped to Europe obscures a most important fact. viz . : that included in ‘ the 
cost of converting or working up and of putting the produce on board a ship, * there 
IS an 'tem of Milling Hire ’ charged to London for cost of converting paddy into 
rice, which kaves a margin of profit in the Burma accounts. It will be readily 
^derstood that when mills are employed in milling both for shipment to Europe and 

nf n l^ss'ble to determine the exact cost of conversion of each lot 

of ritt milled for Europe and a fixed charge is. therefore adopted. In our experience 

be obJinerTh charged is greater than can generally 

we ^ «irair h"® Conversely, it is our experience that 

we can generally buy rice in the local market as cheaply as or at a lower orice than 

muC hirf On It T' u " above-mentioned 

milling hire. On these grounds we claim that the price at which we transfer rice 

accounts is at least as high as could be obtained by selling in Rangoon 

nnf-r ^ ^ured over and above this price is therefore, in our opinion due to the 

marketeTo wh^h shipments and kell the rice in the various 

profit J by virtue of their establishment in London. Such 

P ont (we hold does not accrue or arise in India* 

St,tcmeirofXfcren«. 'h' 

p, J ^ question, viz.. £6.816-18-8 “Profit on Cottnn 

differently. Steels’ method of accounting for this 
partment of their business is different to that followed in the case of rire anA 

titpher. Formerly up till ,920 the Cotton and Produce departaent of Me^s 

Is busincs.s was carried on through the medium of a limited company, the JamaPs 
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Cotton and Produce Co., Ltd., in which Messrs. Steels held half the shares and of 
which Messrs. Steels were Managing Agents. This company is now defunct and 
is run by one of their departments. But the former method of accounting as between 
Steels, London, and this department of the business in Burma has persisted. This 
is that Messrs. Steels, London, in consideration for the work done at the London 
ead, charge Messrs. Steels, Rangoon, a commission of 2 i|2 per cent, of the sale pro 
ceeds received for Cotton and Produce sold by the London Managers out of British 
India. In the case of this item the actual profit accruing is shown in the Rangoon 
books, and is shown as a Rangoon Profit. (It is assumed for the purposes of the 
present reference that the whole of this sum of £6,816-18-8 is of the nature indicated. 
Strictly it is not so. A sum of £17-15-9 represents the commission on stores shipped by 
the Export Department of Messrs. Steels, London. If, after the decision of the 
Court has been obtained, it should be necessary to differentiate between this latter 
sum and the main sum this can be done. But in the meantime, in order to avoid 
further complicating a reference that is already complicated enough, the whole of 
the sum of £6,816-18-8 is assumed to be as stated above). 

12. The item “Profit on Insurance in London — £2,507-16-9” is described 
by Messrs. Steel Brothers as being made up as follows : — 


{a) Brokerage and discount allowed on Marine 
Insurance taken out in London covering rice 
shipments from Burma 

{b) Agency commission on Fire, Riot and Civil 
Commotion covers taken out » in London on 
rice stored in Europe 


Total 


£ s. d. 

2,149 19 10 

357 16 II 

2,507 16 9 


13. The item “ London Commission Account— Indo-Burma Petroleum Co , 
Ltd., £3,667-8-11 ” is made up as folIo^vs : — 


{a) Commission earned by Oil Department, 
London, on sales of wax, etc., in the United 
Kingdom for account of Indo-Burma Petroleum 

Co., Ltd. 



1,058 16 6 


and 


(^) Commission earned by Steels’ Export Depart- 
ment in London on Stores, etc., purchased and 
shipped from the United Kingdom to Burma 

for account of the Indo-Burma Petroleum 
. T.j ... 2,000 12 5 


Total 


3,667 S II 


14. The item “ Sales Commission etc.— Attock Oil Co., Ltd., £ 8 , 354 - 13-2 
is made up as follows : — £ t d. 


(a) Allowance from Attock Oil Co., Ltd., to 
cover administration expenses as Managing 
Agents as per agreement dated i4tn 

November, 1921 


6,374 13 7 
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(^) Agen<7 Commission received by Steels on 
Insurance effected by them in London on 


Attock Oil Co.’s account 

740 

0 

5 

and 




(r) Commissions earned by Steels’ Export Depart- 




ment in London on Stores, etc., purchased and 
shipped from the United Kingdom to India 

1,239 

19 

2 

Total 

8,354 

13 

2 


15. The item “London Commission on Stores shipped — £7,199-0-0” is 
described by the Company as arising from “ Commissions charged by the Export 
Department, London, on General Goods, Stores, etc., purchased by London Office 
and shipped to Steels, Rangoon- ” 


i6. As has been stated above the main part of the produce exported by 
Messrs. Steels in all the three departments of their business concerned consists of 
produce converted or worked up by them in Burma. But, again in all the three 
branches of their business, part of the produce exported was purchased by Messrs. 
Steels in Burma in the same form in which it was cxpo;‘tcd. It is possible that it 
will be necessary to differentiate for the purposes ot the present reference 
between each of the two classes of business. In their books Messrs. Steels do not 
maintain separate accounts for the two classes of business. The extraction of figures 
showing separately the profit from the two classes of business would involve consider- 
able labour. In the present case the contention of Government is that the whole 
of the profits concerned from both classes of business are liable to Indian income-tax. 
Messrs. Steels' contention is tha^ no portion of the profits concerned is liable to 
income-tax. It is possible that ultimately it will not be necessary to extract the 
figures in question. Accordingly in order to save trouble I have decided with the 
consent of Messrs. Steels to adopt for the purposes of the present reference an 
arbitrarily fixed figure. For all the three departments of Messrs. Steels’ business 
that arc concerned it is assumed that of the total profits 80 per cent, arises from 
^ansactions in produce which was submitted to some process of conversion or work- 
ing up in British India and that 20 per cent, arises from transactions in produce 
which was exported from British India by Messrs. Steels in the same form as when 
purchased by them in British India. This 80 : 20 proportion is purely arbitrary. 
If, as a result of the decision of the Hon’ble Judges in the present reference it is 
necessary to differentiate between the profits of the two classes of business, the exact 
figures will have to be worked out later on. 


According to this arrangement we have the following sub-division of some of 
the Items enumerated in paragraph 8 above : — 

The item (a) rice profits in London £68,2i8-i4~i i is divided as follows; 

^ s. d. 

•a) (<) Profits in London on rice, etc., milled in India 54.575 o o 

(it) Profits in London on rice purchased in India 

and exported in the same form ... 13,643 14 u 

II. The item “ Profits on Timber in London ” must be similarly sub-divided 
as follow^ : — 


W (i) 

(«) 


Profits in London on timber which has been 
converted or worked up in India 

Profits in London on timber which has been 
exported from India in the same form as it was 
purchased 


£ 

11,330 


2,832 
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17. As regards the item shown as “ London Profits on Cotton and Produce 
£6,816-18-8,” as has been stated above this sum is really wrongly described in the 
accounts. The particular method of accounting which Messrs. Steels have adopted 
as regards this part of their business cannot in any way affect the liability or other- 
wise to income-tax of the profits concerned. There is nothing in this department 
of Messrs. Steels’ business that is fundamentally different to the business done by 
the Rice Department and Timber Department. The decision of the Court on the 
liability to Indian income-tax of the profits of the Rice Department and of the Timber 
Department will be applicable to the profits of the Cotton and Produce Department. 

18. The remaining items appear to involve section 42 (i) of the Act. As 
regards the items “ Profit on Insurance in London ” andy“ Londoii Commission on 
Stores shipped, ” Messrs. Steels, London, and their branch, Messrs. Steels, Rangoon, 
are the two parties concerned. In connection with the other items, it is necessary 
to examine the relation between Messrs. Steels and {a) The Indo-Burma Petroleum 
Company, Ltd., (^) The Attock Oil Co., Ltd., and (r) The Burma Company, Ltd. 
The Indo-Burma Petroleum Company, Ltd., was originally founded by Messrs. 
Steel Bros. & Messrs. A. S. Jamal Bros, each of whom held half of the issued shares. 
The original authorised capital of the Company was Rs. 1,00,00,000 ol which 
Rs. 93,38,000 was issued almost immediately. The issued shares were held equally 
between Messrs. Steels and Messrs. Jamals up till the end of 1921 wHen Messrs. 
Jamals fell behind. In the last annual statement filed with the Registrar of Joint- 
Stock Companies of a total of 1,55,950 shares issued, 92,975 shares were held by 
Messrs. Steel Bros, direct. The original articles of association contain provisions 
ensuring that in the event of new shares being issued half of every such issue should 
be offered to Messrs. Steel Bros. & Co., Ltd., and half to Messrs. A. S. Jamal Bros. 
& Co., and in the event of either of these two parties not exercising its option of 
taking up its full quota of shares that the other party should have the right of pre- 
emption before any shares were offered to the public. The Articles of Association 
also contain provisions that, while certain conditions should continue, Messrs. Steels 
had the right to nominate, out of a directorate of three, one Director ^d Messrs. 
Jamals had the right of nominating another Director. Messrs. Steels and Messrs. 
Jamals had the right of jointly nominating the third Director. By the Articles of 
Association it was also laid down that Messrs. Steels should be the IVIanaging Agents 
of the Indo-Burma Petroleum Co., Ltd., for so long as they were willing to act in 
that capacity. Messrs. Steel Bros. & Co., Ltd., were precluded from engaging in 
any other oil business in India and, without the consent of the Indo-Burma Petroleum 
Co., Ltd., even from holding shares in another oil company in India. The Articles 
of Association of the Attock Oil Co., Ltd., of 1919 reserve to Messrs. Steel Bros. 
& Co., Ltd., certain rights as regards the taking up of new shares issued by the 
Attock Oil Co., Ltd. These rights were exercised through the medium of the 
Indo-Burma Petroleum Co., Ltd., which holds a large part of ^ares in the Attock 
Oil Co., Ltd. By the Articles of Association of the Attock Oil Co., Ltd., the 
Managing Agency of the Attock Oil Go., Ltd., was reserved to Messrs. Steel 
Bros. & Co., Ltd. As regards the third subsidiary company, the Burma Company, 
Ltd., the whole of the shares in this Company are held by Messrs. Steel Bros. & L.o 
Ltd., and by Assistants in Messrs. Steel Bros. Sc Co., Ltd. 

,9. I think it best to refer each item separately and accordingly submit the 
appended statement of the questions referred 

Questions Referred- 


I Is- the whole or part of the sum of £68.218-14-11 aescribed as I^ndon 
• j ‘ fcA c7^-o-o orofits on produce which has under 

Profits on Rice and consisting of £54*575-o- P w Steels' hands in Burma 
gone some process of conversion or workmg up m Messrs. Meets nanos 
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and £13,643-14-11 profits on produce purchased in Burma and exported in the 
same form as when purchased, liable to Indian income-tax ? 

II. Is the whole or part of the sum of £14,163 shown as London Profits on 
Timber and consisting of £11,330-8-0 being profits on timber which has undergone 
some process of conversion or working up in 'Messrs. Steels’ hands in Burma and 
of £2,832-12-0 being profits on timber purchased in Burma and e.xported in the 
iame form as when purchased, liable to Indian income-tax? 

III. Is the whole or part of the sum of £6,816-18-8 (approximately) des- 
cribed as London Profits on cotton and produce and consisting of £3,4S3-iO-ll 
(approximately) being profits on cotton and produce which has undergone some 
process of conversion or working up in Messrs. Steels’ hands in Burma and 

(approximately) being profits on cotton and produce purchased in Bur- 
ma and exported in the same form as when purchased liable to Indian income-tax? 

IV. _ Is the whole or part of the sum of £2.507*16-9 described as Piofit on 
insurance in London and consisting of £2,149-19-10 being brokerage and discount 
allowed on marine insurance taken out in London covering rice shipments from 
«urma and £357-16-11 being agency commission on Fire, Riot and Civil Commo- 
tion covers taken out in London on rice stored in Europe liable to Indian income-tax? 

. V. Is the whole or part of the sum of £3,667-8-11 described as “London 

Indo-Burma Petroleum Co.. Ltd.” and consisting of 

wl; L fn London, on sales of 

LtT and t Kingdom for account of the Indo-Burma Petroleum Co., 

^ being commission earned by Steels’ Export Department in 
ndon on stores, etc., purchased and shipped from the United Kinc^dom to Bur 
nia for account of the Indo-Burma Petroleum Co.. Ltd., liable to Indbn inromc-fax? 

Con„„i^L, etc^ot 0^0°' ul ‘ 

allowance from Attock Oil Co Ltd tn 'm A •£6,374-13.7 being 

5= is't-.;: ;;'rr 

Export Deoartmpnt ;». a £^239-19-2 being commis.sions earned hv f 

» rz.lSi.v’s,^ 

Opinion of Commissioner. 

the gen«aUrincrplcs%f*h first to . 

que,stions stated. ® to each oT-thfe 


by Steels’ 
from the 

as London 


discuss 
seven 


and 
howeve 


ed for ttt''.he’''pfLclprde‘’cMef"“’" the Ba.r ,vho appear- 

comention rha. ,hc itema of present .0X^:1 

the Lngl.sh .r;i.e, Gretnuood v. Smidtf, (2) Thp^rl’-^ Revenue (i) 

t«ver, IS very much wider than the claims nnf ^^essrs.. Steels 

authorities cither in the ExAor/ To/// A/ ^ ^ga>nst the Revenue 

77 T r~T ^trie and 

, , (2) (loan 4 R- n A' ; ^-,’ 94 ; 46 Mad. g^o 

SI >!;.* ' f'T !'o. B.’S- f,“; , 

e. ..V. „„ . V e T. A'?;VS-c“- u;: 
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Co. V, Colquhoun (S'), San Paulo Railway Company v. Carter (9), Croohton Bro- 
thers V. Furtado ( 10) , ff^eiss BihelUr and Brooks v. Farmer ( 1 1 ) , In of these 
cases which concern dealing in commodities, the trading the profits of which it was 
proposed to tax was the purchase or sale of a finished article or of an article 
which was not transformed by manufacture within the taxing realm while iii the 
hands of the person whom it was proposed to tax. Messrs. Steels however go much 
further. As stated in paragraph 7 of the Statement of Facts, the vast bulk of the 
rice, timber, cotton, oil-cake, etc., which Messrs. Steels exported during the account- 
ing period now in question was produce which had been submitted to some process of 
manufacture in British India by Messrs. Steels before export. The claim of Messrs. 
Steels is that none of the profits which arise, for instance, from the export and sale 
out of British India of teak extracted from Burma forests and converted in Burma 
to a form marketable in Europe is liable to Indian income-tax. 

3. I think that there are two general questions of law which it is necessary 
to decide before each of the questions referred can be properly decided. These two 
principal questions of law are: — 

{a) whether a person who makes profits by buying or extracting produce in 
British India, transforming or working it up by mechanical process in British India 
and exporting and selling it outside of British India is liable to pay Indian income-tax 
on such profits, and 

{b) whether certain classes of income derived by a non-resident from a 
business connection in British India are made liable to Indian income-tax by the pro- 
visions of section 42, sub-section (i) of the Indian Income-tax Act, XI of 1922. 

4. In connection with both these general questions it is pertinent to observe 
that the definition of “trade” in section 237 of the United Kingdom Income-tax Act 
of 1918 is practically the same as the definition of “ business ” in section 2, sub-section 
(4) of the Indian Income-tax Act, XI of 1922. 

5. In Murray’s New English Dictionary, to “manufacture” is defined a< 
“to work up (material) into forms suitable for use.” In Annandale’s Concise 
English Dictionary, “manufacture” is defined as “the operation of reducing raw 
materials into a form suitable for use by more or less complicated processes.” In 
Chamber’s Twentieth Century Dictionary to “manufactur'?” is defined as “to make 
from raw materials by any means into a form suitable for use.” According to these 
definitions it appears to me to be self-evident that Messrs. Steels’ operations in the 
milling of rice, in the extraction and conversion of timber, in the ginning of raw 
cotton and the pressing of oil-seeds all amount to “manufacture.” 

6 . As regards the former of the two principal questions to be decided, 
namely, whether profits derived from the sale outside ‘of British India of commodrtiw 
converted or worked up in British Indid are liable to Indian inconie-taxj I can find 
no legal authority whatever to support the view that the profits in question arc not 
taxable. The profits concerned arise from activities which include manufacture in 
British India. Accordingly un'Her the definition in section 2, sub-section (4) of the 
Indian Income-tax Act Messrs. Steels’ activities in British India in connection with 
the produce from which the profits in question arise amount to carrying on business. 
All the profits arising therefrom appear to be liable to Indian income-tax, under the 

provisions of section 4, sub-section (i) and sections 6 and 

7. The law on the subject is clearly set forth in the Calcutta 
Rogers Pyatt Shellac Co rpany v. The Secretly of State for India in Council (12J 

by Mr. Justice Chatterjec at the end of his jud^ent: , . . , 

“So far as the factory at Wyndhamgunj is concerned it ckarly comes within 

the Act. Admittedly there is a manufacturing branch of the Company at that 


(g) L. R. 20 Q. B. D. 753; * 
(9J (ig96)A. C. 3 »; 3 Tax Cas. 407. 

(ii) (1918) 2 K- 725: (*923) » K- 

(12) I I. T. C. 363; 5 * 


Tax Cat. 402. 
(10) 

B. 226; 8 Tax 
Cal. X. 


5 Tax Cas. 
Cas. 381. 
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place, and under section 2, clause- (3) of Act VII of 1918 ‘business’ includes among 
other things any ‘manufacture’. The income therefore from such manufacture 
would be income from ' business ’ and aS such taxable under sections ^ and S of the 
Act.” 

In this respect there is no difference between Act VII of 1918 to which Mr. 
Justice Chatterjee refers and the present Act XI of 1922. The case quoted 
Roffers Py aft Shellac Company v. The Secretary of State is the only Indian case I 
can find dealing directly with the question under examination. The same question 
arose in a Madras case, Commissioner of Income-tax v. North Ananthapur Gold 
Mines (13). In this case a Gold Mining Company which had its registered office 
in London earned profits from the sale in (Jreat Britain of gold mined in the Anantha- 
pur f-^tr.ct in the ^Madras Presidency. The Company contended that as the sale 
of gold t^k place entirely in Great Britain its profits did not arise and accrue in 
India. I he Madras High Court ui refusing to issue a mandamus requiring the 
Commissioner of Income-tax to state a case incidentally expressed the opinion that 
having regard to the language of the Act the assessment was validly imposed. The 

I, .T."” r'*®" 4 Wallis, C. J. is reported as 

'■ “"'y 'hat while the Commissioner 

has rightly based his decision on the language of the Indian section which differs 
materially from the corresponding section of the English Act, etc. ” 

It is to be noted that this question, i. e.. the first of the’ two general questions 
7 L 3 above, did not arise at all in the Madras Export Company's 

8. I can find no relevant English ruling. So far as I can a^trertain tV 

was concerned in any of the relevant English caser mamffacture 

^Am^riral'^M’ Co T SZuTZ ^''^'-i'anrsold^het 

Crp^ V Geo,, 04 ) tt^b”uslne^“tnt "ertal th tle^f;;^ ^"h** 

in England. In Crookston Brothers v rL K • ^ French champagne 

of phosphates from Algeria. In ErUhsen v 7 mt r}, importation 

despatch of foreign cablegrams from the United k' n ^'^siness concerned was the 

Brooks V. Farmer, the business consisted in the sale 1 n°the Un^teTx” 

mantles imported from Holland. * United Kingdom of gas 

the Pri^vy C^un’cVll;- 

“““nation. The case is Commissions of TalJL y S P‘““' nndcr 

the assessee was a Company registered in the ^ case 

Board of Directors with Headquarters at Melh ^ Victoria and managed by a 

carried on the business of mfning the C^oit f” M Company 

obtained in New South Wales 1.7 VeaS T that r"! 
product was sold outside the Colonrof N«v f tT. 
authorities in New South Wales VoTgh" to tar.he P P" Income-ta.. 

profits. In the judgment the operat^nl of the k 

r4rt^rt:cU^'oft"Lt;':' rr^^ertl ^h^sat; 

fono- «"h° r’eted^'tok^: foi^ pmet eT^'e"' 

^he income is the mone 77 Snrie 77 re 7 oe 7 l^f. and 

iwm\ Tt ^ ^ ! ' 


*• »33; 44 Mad. yig. 

Ill — 17 


(»4) 


(>896) A. c. ,as; j Ta* C„. 4 *,. 
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The Judicial Committee held that as the profits of the first two stages i*iose 
or accrued in New South Wales it necessarily followed that the Compatiy was liable 
on the whole of their profits. 

10. The whole judgment of the Judicial Committee in this case supports the 
finding in the Rogers Pyatt Shellac Company's case. This ruling also points to the 
conclusion that the profits we are considering, namely, profits derived from the sale 
outside of British India of produce extracted and worked up in British Inia arc 
liable to Indian Income-tax. 

11. In applying the finuing in the case Commissioners of Taxation v. Kirk 
to an Indian case it is necessary to consider whether there is any difference between 
the relevant sections in the Indian Income-tax Act and the sections in the New South 
Wales taxing statute. I'he relevant sections of the latter Act are quoted in the 
judgment cited. It is clear from the judgment that the words “ earned, ” “ derived ” 
and “ arising and accruing" are used interchangeably throughout. Under the New 
South Wales law tax was payable on the annual amount of all incomes — 

“ (i) arising or accruing to any person wheresoever residing in New South 
Wales from any profession or business carried on in New South Wales ” 

There is a provision in section 27 however to the effect that — 

(3) No tax shall be payable in respect of income earned outside the Colony 
of New South Wales. " 

The net effect of these provisions appears to me to be exactly the same as the 
net effect of the relevant section of the Indian Income-tax Act. The Indian Act 
makes taxable profits arising or accruing in British India or deemed to arise or accrue 
in British India. The New South Wales Act makes taxable profits arising and 
accruing from business carried on in New South Wales. There is so far no local 
limitation as regards arising or accruing. But the clause which exempts incom*' 
earned outside New South Wales has, in view of the fact that "earned" and "derived 
and “arising and accruing" are treated as being interchangeable, the effect of making 
the law the same as the Indian Law. 

12. On the above view, both on the authority of the Calcutta High Court 
in the Rogers Pyatt Shellac Company case and on that of the Judicial Committee in 
the case, Commissioners of Taxation v. Kirk, there is ground for holding that 
if any part of the process of arising or accruing takes place in British India the whole 
of the profits are liable to Indian income-tax. An alternative view, for which I can 
find no legal authority whatever, is that the total profits in question can be divided 
up into two portions : — 

(a) a portion arising and accruing in British India ; 

(h) a portion arising and accruing outside of British India. 

There is no means of making such a division. The only actual profits arc 
constituted by the money received by Messrs. Steels in London less the expenses 
incurred at all stages of the transactions involved. But if it were theoretically 
possible to divide the profits into two parts as above, the part (a) would on the 
authority of the Rogers Pyatt Shellac Company case and the Commissioners of 
Taxation v. Kirk case be liable to Indian income-tax. The second portion would, 
it is submitted, ibe income derived by a non-resident from a business connection in 
British India and would, as is claimed below, also be liable to Indian income-tax. 

13 1 turn now to examine the second principal question of law, namely, 

whether profits derived directly or indirectly from a business connection in British 
India are made liable to Indian income-tax bv the provisions of section 42 (r) of th: 

Indian Income-tax Act, 1922. ^ 

On this point there are two conflicting Indian rulmip. In 1922 m the 
Madras Export Company case, the Madras High Court held that section 42 (1) 
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- . machinery section and that it does not make liable to Indian income-tax anv 
income which would not be otherwise chargeable. In March 1924 the Calcutta 
High Court in the case Rogers Pyatt Shellac Company v. Secretary of State dissented 
from the view taken by the Madras High Court and held that section 42 (r) is a 

L oTf r;;-'™- refer.,^« 

in Other Indian cases which throw light on the questions at issue. 

I qi'fstions at issue have been so thoroughiv examined and the findings 

so clearly se forth by the Hon’bic Judges of the Calcutta High Court that it f 
unnecessary for me to do more than shortly recapitulate the main points decided As 

± = f ■= V " 

WCo(3).” ^ (2) and In Re, John 

mcome-‘,I'’thoterct:'a S i"£hrLh.it dT”^" 

payment tor those goods. ’ ^ delivery of the goods ; (<•) the 

one or mluCofflTe Jh^^tmnfufn: pa"rf!'of "Id - *“ - -hich 

iJ the Indian Income-tax Act as has hepn ‘ ^ ^ faken place. The provisions 

(Oof Act XI of l92Texpreilv Iv/h" T T Section 4 

come accruing or arising or received ^in BriJish Ind’^^ applies to (a) in- 

under the provisions of this Act to accniP n a*so to (b) income deemed 

Section 42 (,) enacts that in the c^s^of anv''rer°' India, 

all profits or gains accruing or arisinTto .n^h raiding out of British Indiii 

through or from any business connerf.L « ^ whether directly or indirectly 

to be income accruing or arising within BritishTndil Tr'*^ ^tidia shall be deemed 
in section 42 (1) are deempd%« oc titisn India. The sorts of income described 

therefore as" laid Iw^ r"eaion ^ 

they are liable to Indian incomc-tic. ^ P'^ovis.ons of the Act apply to them and 

Principal^harging'^ctTon t «ction‘^4 '{ 0^' Thr/th T ■° '’'4“ 

the fact that the principal exempting section is sertin 

alw section 4 (2) create a liability m income-tax V 4 and 

gams which under the provisions of section I J ^ 

divided into heads. Sections 7 to 19 lav ^ ^ u hable to tax are 

■ncoma l.able to tax ha.'been^dlt?ied"f:“ ■«<> whVh 

A« 't'hat'' o' *'•' 

!bt principal ci.aJgmgtction "" u"?; T"" " 

(') M. T. C. 37; 43 -Li.£!: 2 ii! ^P<-mc.pal char ging 

f3) I I. T. c. 61; 43 aie ,39/' 45 Bom. laSfi. 
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section. Thus in the headnote it is stated — "It (Section 31 of the Income-tax Act, 
191^) is not a section designed to declare some other gains taxable beyond what has 
been declared by section 5 of the Act to be taxable." Lower down in the headnote we 
find " Section 33 (i) of the Income-tax Act was not intended in any way to enlarge 
the scope of section 5." Sir Walter Schwabe, C. J., states (I. L. R. 46 Mad. 
page 363, line i), "by section 5 which is the charging section." Lower down 
(page 364, line 8) he says " the words are in my view most unsuitable if intended to 
have a wider meaning than the well known meaning of the words in the charging 

section 5 (4) " Mr. Justice Wallace (page 368, line 7) states — 

"The charging section of the Act is section 5 "and lower down (at 

page 368, line 28) he states, " Section 33 ( 1 ) is not designed or situated in the Act 
as a charging section in addition to section 5. " On page 369, line 7, it is stated 
that “ It is not a charging section designed to declare some other gains taxable beyond 
what has been declared by section 5 to be taxable. " 


^6. This view that section 5 of Act V’^II of 1918 (corresponding to section 6 
of Act XI of 1922) is the principal charging section is quite at variance with previous 
opinions given by the Hon’ble Judges of the Madras High Court and also with the 
stated opinions of other High Courts in India. Thus the whole scheme of Act VII 
of 1918, which is the same as the scheme of Act XI of 1922, is properly set fo^'th by 
Mr. Justice Seshagiri Aiyar in his judgment at page 89 of I . L. R. 43 Madras. 
Again in the cast, Chief Commissioner of Income-tax v. Bhamjee Rnmjee (l) the 
Hon’ble Judges correctly treat section 3 of Act VII of 1918 (corresponding to 
section 4 of Act XI of 1922) as being the principal charing section. I quote the 
beginning of the opinion of the Madras High Court Bench in that case : — 

" Now the income which is taxable under the Act is, as provided in sec- 


tion 3 (1). ‘all income from whatever source it is derived if it accrues or arises 
or is received in British India or is under the provisions of this Act, deemed to accrue 
or arise or to be received in British India, ’ and under section 33 (O’ the case of 
any person residing out of British India, ‘ all profits or gains accruing or arising to 
such person whether directly or indirectly through or from any business connexion in 
British India shall be deemed to be income accruing or arising in British India, and 
is consequently taxable under the express provisions of section 3 * 

Again in the case, In Re. The Aurangabad Mills (2), Mr. Justice Mae'eod 
states. "The important section is section 3 , sub-section (1) of the Act (Vli ot 
;9i8). 'Save as hereinafter provided, this Act shall apply to all income from 
whatever source it is derived, if it accrues or arises or is received m British India, 
or is, under the provisions of this Act. deemed to accrue or arise or to he received in 

British India. * " 

17. There are other fallacies involved in the Madras Export Company case. 

The Madras High Court held that section 42 (0 only applied to profits received 

in British India by the agent of a non-resident. But if this 

tion 42 ( I ) say that " profits from a business connection in British India 

shall be deemed to accrue or arise in British India. " It is impossible to make sense 

of section 42 ( i ) on the view that it is a machinery section. 

18. For the reasons stated in the preceding paragraphs it 
section 42 (i) of Act XI of 1922 coupled with section 4 (0 the 
liable to Indian income-tax profits or gams accruing or arising to a 

whether directly or indirectly through or from a business connection in British India. 

,9. In paragraph 8 above I sef forth the conclusion arrived at as "^s the 

first general question of law stated in paragraph ^ 2h°ve^ ® 

malci profits from exporting produce m.anufactured in Bt.tish India . 1 aWe to pay 

income-tax thereon. In the immediately preceding parag raph I hare come tn_ 

j I 1 T r 116: 45 Bom- 1*86 at 1389. 

(il T 1. T. C. 147; 4+ Mad. 773- i 1 . 1 . i . mo. 4i 
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conclusion that income derived by a non-resident from a business connection in British 
India is. also liable to Indian income-tax. I now proceed to examine the seven 
referred questions by the light of the above conclusions. 

20. With regard to the question as to whether the whole or part of the sum 
of £68,218-14.-11 described as "London orofits on Rice” is liable to Indian taxation 
it appears to me that 

(<7) One constituent portion £54,575 being profits arising from transactions 
in produce which has undergone some process of manufacture in Messrs. Steels* 
hands in Burma is liable to Indian income-tax under the provisions of section 4(1) 
and sections 6 and 10 of the Indian Income-tax Act XI of 1922. Mcrsrs. Steels 
catry on manufacture in Burma in respect of this produce and accordingly under the 
definition in section 2, sub-section (4), they are carrying on business and liable lo 
income-tax in respect of these profits under section lO. 

(b) With regard to the other constituent portion of the total sum concerned 
ill the first question referred, namely. £13,645-14-11 being profits on produce pur- 
chased in Burma and exported in the same form, in my opinion these profits are liable 
to Indian income-tax under the provisions of section 4(1) and 42 ( i ) of the Indian 
Income-ta-x Act. For Messrs. Steels are by admission non-resident in British India, 
rheir position with regard to the transactions concerned is exactly the same as that 
of the Rogers Pyatt Shellac Company'm the corresponding transactions in the Cal- 
cutta case. Accordingly following that decision the profits* in question are profits 

derived from a business connection in British India and are liable to Indian income- 
tax. 


21. With regard to the second question the two constituent items into which 
the profits have been divided appear to me to be exactly on all fours with the rorres- 
pondin^g portions of the profits dealt with in question (i) and call for no further 

remark. The whole of these profits also is liable to Indian income-tax for the 
reasons given in the preceding paragraph. 

22. It may be possible to differentiate Messrs. Steels’ profits from file rice, 
timber and cotton and produce purchased by them in India and exported in the same 
form from the profits that were at issue in the English decided cases which have been 
quoted. So far as I can ascertain in all the English cases in which the profits con- 
cerned were derived from transactions in merchandise, these transactions were the 
only busmess done in the United Kingdom by the firm which it was sought to assess 
to income-tax. As has been shown this is not the case with Messrs. Steels. Thev 
carry on, in addition to the class of business now under examination, business to a 
very large extent both entirely within British India and also in exporting produce 
manufactured by them in British India. The sai^ie staff deals with all thlc cC« 

dlcnmfir' A ‘purchase-export” business is merely part of a larger busmess 
if rs ° income-tax. The whole 

^ legitimate to isolate one particular type of business and 

hold that they arc not carrying on busmess ” in respect of that type of business 

themselves lease forests and own rice-mills, cotton-mi12’ 

that they want to n,ake all tha profits ’’possible'’ On pTch^Tf 

of commodities would be made merely to supplement the avaHablc stocks 

be oSertsintr 

EnglLb'ct^^quoted!’' ‘he profits in the 

Snn ‘o ‘he item £6,8i6-i8-8 approximately, described as “Lon 

represents a. commission of a ,|. per cent, on the v,tlue ^ X ttton 
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sola in I.ondoii. 1 cannot see that there is any case for exempting from Indian 
income-tax this stmi as it stands at present. The sum in question is part of Messrs. 
5 teels proms. J here is in my opinion no provision of law enabling Messrs. Steels 
to charge themselves a commission for doing their own business and then to claim 
that such commission should be allowed as a deduction from their profits for purposes 
of income-tax. The sum in question is in my opinion clearly liable to Indian income- 
tax. IVIessrs. Steels claim that the profits in question are not liable to income-tax 
on the ground that the profits are shown as accruing in London. The method of 
book-keeping adopted by Messrs. Steels, however, has nothing to do with the question 
of liability to income-tax. In my opinion the whole of the profits of the Cotton and 
Produce Department whether shown in Messrs. Steels’ books as accruing in London 
or in Rangoon should be treated as a whole and divided into two portions in the same 
manner as the profits of the Rice Department and of the Timber Department, on? 
portion representing profits on produce manufactured in India and the other portion 
profits on merchandise exported from India in the same form as when purchased by 
.Messrs. Steels- The liability or otherwise to Indian income-tax of the profits of 
this Department would then have to be decided on the same lines as laid down in 
paragraph 20 above. 

24. With regard to the fourth question referred, regarding the sums described 
as “Profits on Insurance in London” in my opinion the whole of these profits are 
liable to Indian income-tax either on the ground that the insurances in question are 
part of Messrs. Steels’ business in rice and that as the e.xpenses of insurance are in- 
cluded as a charge against the profits, so any incidental profits made by Messrs. Steels 
out of the same transactions in insurance should be added back to the profits. Alter- 
natively the profits in question are profits derived from a business connection in 
British India and ^re taxable under section 42 (i). 

25. As regards the fifth question referred, the relations subsisting between 
Messrs. Steels and the Indo-Burma Petroleum Company, Limited, and the Attock 
Oil Company, Limited, have been fully set forth in the Statement of Facts. Messr.'j. 
Steels’ connection with the Indo-Burma Petroleum Company, Limited, is not that of 
ordinary shareholders. Rather it is the case that Messrs. Steels carry on an oil 
business and that their method of doing so is through the medium of the Indo-Burma 
Petroleum Company, Limited. The relations between Messrs. Steels and the Indo- 
Burma Petroleum Company, Limited, as set out in paragraph 18 of the Statement 
of Facts, and in particular the fact that the Managing Agency of this Company is 
reserved to Messrs. Steels by the Articles of Association appear to me to be sufficient 
proof of this. The profits now under question whether “ Commission on Sales in 
the United Kingdom ” or “ Commission on Stores exported from London ” are in 
my opinion profits arising from a business connection in British India. In his judg- 
ment in the Rogers Pyatt Shellac Company case Mr. Justice Mookerjec interpreted 

the words “Profits arising from a business connection in British 

India” as including income “which is attributable to the connection (a person) has 
with a business in British India. ” On this view the profits in question are liable 

to Indian income-tax. 


26. The profits concerned in the sixth question referred are in my opinion 
exactly on all fours with those in the fifth question referred and are liable to Indian 
income-tax for precisely the same reasons. 


27. The profits concerned in the last question referred, namely. London 
Commission on Stores shipped .£ 7 .i 9 Q” appear to me to be part of Messrs, btey 
general profits from business. This profit has been separated off only because of the 
particular method of book-keeping followed by Messrs, ffteels. But 
Messrs. Steels follow a particular method of book-keeping does not affect * y 

of the profits in question to income-tax. 1 cannot see that ^ 

Messrs. Steels charging themselve.s a commission for «'ork done for themselves an 
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then claiming to deduct the amount o 5 this commission from their profits. In my 
opinion the profits in question should be added to Messrs. Steels’ general profits which 
arc taxable as income derived^ from business. 

McDonnell, for the assessees. 

Higxnbotham, with Keith, for the Crown. 

JUDGMENT. 

This is a reference made by the Commissioner of Income-tax on his motion 
under section 66 (i) of the Income-tax Act, 1922. 

The facts and the questions referred are clearly stated by the Commissioner 
of Income-tax in his reference. 

T^e assessee is a limited Company registered in London under the English 
Companies Act. Its headquarters are in London and, admittedly, it is a non- 
resident of British India. For many years the firm has carried on large business 
operations in Burma, especially in connection with rice, timber and cotton. 

It was stated in Court that for some time the firm was assessed on a certain 
percentage of its net profits by consent and without prejudice to the strict legal 
liability, but the Income-tax authorities considered that this percentage was not high 
enough. The Company contends that none of its profits which form the subject 
of reference are assessable to income-tax in British India. The Commissioner of 
Income-tax, on the other hand, considers that all the heads of profit mentioned in 
his reference are assessable. 


The question raised is one of very great legal and practical importance, and 
It has been very fully and ably argued before us for three days. 

.v-li K and Indian, but 

It will l^only necessary, for the reasons hereinafter given, to refer to a few of these. 

section provisions of section 4(1), read with 

1 1/ ^ Income-tax Act, 1922. The provisions of section 4 (1) 

run as lollows : — ^ v ' / 


“ Save ^ hereinafter provided, this Act shall apply to all income orofits or 
gams. ^ described or comprised in section 6, from whatever source derived accruing 

toTr/’ or deemed under the provisions of this Aci 

to accrue, or arise, or to be received in British India. ” 

onfe of frAc"of®92r ™ ‘^'’“‘■E«'>le under sectioL 4(1)’ 

in -P.S’^fleTuTk - -ises 

shipped to the head office- in London, where they are ^sold 0“’ tte “Ssh"' “’’j 


(i) (1900) A. C. 588. 
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Under the New South Wales Land and Income-tax Assessment Act of 1895 
section 15,^ income-tax was payable in respect of the annual amoynt of all income :~ 

(i) Arising or accruing to any person wheresoever residing from any 
carried on in New South Wales ; 

{Hi) Derived from lands of the Crown held under lease ; 

(iv) Arising or accruing to any person wheresoever residing , 

from any other source whatsoever in New South Wales not included in the preceding 
sub-sections. ” 

The Company was registered in Victoria and had its head office and Board 
of Directors at Melbourne. It had mines in New South Wales, where the crude 
ore was smelted. None of the ore was sold in New South Wales, sales being made 
for the most part in Melbourne, and the money received for the ore either in London 
or Melbourne. 


Their Lordships held that, whether or not the Company traded in New South 
Wales, so as to come within sub-section ( i ), if there was income, it was clearly income 
from lands of the Crown held on lease, and so came under sub-section (3), and also 
was income from some other source in New South Wales, and so came under sub- 
section (4). 


A* to whether there was income ; “ It appears to their Lordships that there 
arc four processes in the earning or production of this income: — (i) the extraction 
of the ore from the soil ; {«) the conversion of the crude ore into a merchantable 
product, which is a manufacturing process ; (Hi) the sale of the merchantable pro- 
duct ; (iv) the receipt of the moneys arising from the sale. All these processes 
are necessary stages which terminate in money, and the income is the money rcsTlIting 
less the expenses attendant on all the stages. The first process seems to theh’ l>ord- 
ships clearly within sub-section (3), and the second or manufacturing process, if not 
within the meaning of ‘trade’ in sub-section (i), is certainly included in the words 
‘any other source whatsoever’ in sub-section (4). 

So far as relates to these two processes, therefore, their Lordships think that 
the income was earned and arising and accruing in New South Wales. ” 

As the Commissioner of Income-tax, in his opinion attached to the reference, 
seems to have fallen into an error on this point, it is well to remember that their 
Lordships did not decide that the whole of the profits of the Company were charge- 
able. They merely answered the first question stated in the special case in the 
affirmative, and that question was whether the Companies had any income in 1897 
within the meaning of the Act. 

Applying that case to the present, it seems clear that, in determining whether 
any income, profits or gains arise or accrue, we must not be content to look only at 
the last stage of the accrual, but must take into consideration the previous stages as 


The main battle-ground, however, in this case has been over the provisions 
of section 42 (1). 

For the assessee it is contended that the section is not a charging section at 
all, but merely a machinery section, that is, in the words of Lord Sterndale, a ^tiou 
which provides a method of carrying out the charge .mposed by ’ ! 

that it is embedded amongst a number of other provisions clearly of that 'ha^^ - 
that, if it is taken as a charging section, it is so wide and f-^h.ng in ^ terms a. d 
so Manifestly unjust in its application to non-residents, that it could ''ave been 
s“ Sed by the legislature; and that a fiscal burden can only be imposed upon the 

subject by clear and unmistakable langua^. in its various 

Reliance is placed on the case of Greenwood v. (i). n ite^ano^ 

stages in the English Courts, which has bee n followed by a Bench of the Madra. 
, 3 K. B. 275: (-92.) 3 K- B. s«3; ' A. C. 417: « Tax Cas. .93. 
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High Court in the ease of 7 he Secretary , Board of Revenue {Income-tax) v. Madras 
Export Company (i). The English Courts were construing section 31 of the 
Finance Act (II of i9*5) » 2nd if the Act which we are construing was, in its 
provisions, identical with, or similar to, the English Finance Act (II of 1915), the 
decisions of the several eminent Judges, though not binding on us, would naturally 
carry the greatest weight and authority. But a comparison of the two Acts shows 
that not merely in arrangement, but also in substantive provisions, the Acts are, in 
many respects, dissimilar. 

n. M difference indicated by Chatterjee, J. in Rogers Pyait 

Shelly Company v. Secretary of State for India (2) : “It will be seen that under 
the English Acts, it is essential that the profits should arise from the exercise of the 
trade wtthtn the United Kingdom. In the Indian Acts (VII of 1918 and XI of 
1922), however, in the case, of any person residing out of British Lidia all profits or 
pins accruing or arising to such person whether directly or indirectly through or 
from any bi^mess connection in British India shall be deemed to be income accruing 
*1^ !*^j**l® 'vithm Briti^ is no such provision in the English Acts, and 

that distinguishes the Elnglish Acts and the cases decided thereunder from the Indian 


With regard to non-residents, the only question in the English Acts is whether 
there 15 a trade exercised in the United Kingdom. This, as we have seen, is not 
the case under the Indian Acts. 

A ^^°“Kh the Madras decision already quoted, was 

Income-tax Act of 1918, for the purposes of the question before us 
that Act docs not differ from the Act of 1922. with which \ve are dealing. 

Act to that the words “ or deemed under the provisions of this 

.0^1 received m British India” in section 4 Ti), and th- 

sitiof 4V"0 )! ^ Act «ccpt m 

f.., . being so, it is, in our opinion, necessary to read both sections to^eth^r 

t rough or from any business connection or property in British India is dem'T^'.'’ 
be »uch mcome. and is, therefore, chargeable ';,nder sections 4 ( . ) td 6 ™ 

piicral agreement with the judjment of Vfr I, J' nu ''** ■ ourselves in 

ter i“ter ste’ j" s 

•Viukcrji was m complete agreement. J^^stice 

connectlJ!:^- 7T 

any profits made by a manufacturer ’ in England 

of goods to an importer in India Thic ie «-k ^ 5 single consignment 

ocome.,a.x seems m have atuched to the ph are'^an^d'-'^.r’’'^ *'?' Commissi" 

cont^tt if thTcoTrt;%t '"",7? *•>'= 

ich He cannot adopt, as such a meaning would h. r 's one, however, 

ness” m section 6. as defined by sec7m 2 U) and L “ busi- 

to .t than the latter words of the definitiiv7" at^^v Ta" 7'®" '"“"■’"E 

ai7er°' “™™"ce'jr manufacture. ” It wa^ probably" “"ar"' *" **>' 


(0 I I. T. c. 194; 44 Mad. 360. 

n-.i8 


I I- T. c. 3jj; ja Cal. 
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nature of trade, commerce, or manufacture as arise through a branch, fac^ o.up, 
agency, receivership or management. But be this as it may, its meaning, in our 
opinion, must be strictly confined to the meaning of the word “ business ” in 
section 6. 


Applying the foregoing conclusions to the questions of reference, we would 
answer the first and second questions referred as follows : — 

Under the authority of Commissioners of Taxation v. Kirk ( i ), we hold that 
the tact of the produce being sold in London and the money being received there 
does not prevent profits or gains accruing, or arising, or being deemed to accrue 
or arise in British India from being taxable under the Indian Income-tax Act. 

We are also of opinion that no distinction, so far as liability to income-tax 
is concerned, can be drawn between profits on produce, which has undergone some 
process of conversion or “ working up ” by the assessee in Burma, and profits on 
produce purchased by the assessee in Burma and exported in the same form as when 
purchased. 

But a serious practical question arises as to whether all the net profits arc 
liable to income-tax. As we have already seen, their Lordships of the Privy Council 
did not so decide in the case of Commissioners of Taxation v. Kirk (i). At page 42, 
Mr. Justice Mukerji, in the Full Bench case of Rogers Pyatt Shellac Company 
V. Sccrc'.ary of State for India (2), seems to indicate that the calculation of what 
part of the net profits are to be deemed to arise and accrue in India and what part 
at the place of disposal and realization may have to be made. 

No doubt, in calculating the net profits, due deductions had already been made 
in respect of the cost of the Home establishment; but this, in our opinion, is not 
sufficient. 


If the assessee had not had a Head Office in London and wished to ship and 
dispose of its produce in the English market, it could only do so, for ordinary 
practical purposes, by means of commission agents there, and a reasonable remunera- 
tion to such commission agents would have to be deducted before arriving at the 
net profits earned. But, if the Head Office in London and the various branches 
controlled by the Head Office in Rangoon happen to be one and the same firm, it 
does not. in our opinion, affect the question. And in arriving at the amount of 
profit.^ liable to Indian income-tax, the Commissioner of Income-tax, in our opinion, 
should allow a reasonable commission agents’ commission on the sale and realization 
of the produce. So much of the profits as can reasonably be attributed to commission 
agents commission should not be assessable to income-tax in Burma. 

With regard to question No. 3 in paragraph 1 1 of the reference, the Com- 
missioner refers to the same as being claimed as a commission of 2 per cent, of 
the sale proceeds received for cotton and produce sold by the London Managers out 
of British India in consideration for the work done at the London end. It is not 
clear to us whether the claim is considered as a reasonable commission agents 
commission. If it is, in accordance with our answer to the previous questions, 
this sum should not be assessed. If it is not a reasonable commission, so much of it a 
would represent a reasonable -‘ommission ought to be deducted and the balanc 

.icsessed 10 income-tax. 


With regard to question No. 4: These profits seem to have arisen on contra- 
of insurance entered into bv the Head Office on rice consigned to it by its Rai goon 
branrfi Admittedly, the Burma branch or agency had nothing to do m ith theim 
'nJrprofits were not merely earned in I'ngland. but the contract was entered into 

in England. 


(1) (1900) A. C. 588. 


(a) 1 I. T. C. 363; 5 * Cal. i. 
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That the policies were effected on produce coming from Burma is much too 
remote a connection to justify us in holding that the profits could be deemed to 
arise or accrue in British India, bearing in mind the circumscribed meaning to be 
attached to the expression ^'business connection.” 

Wifli legard to question No. 5: The items there referred to belong to two 
quite distinct categories. The sum of £.2,6o8[i2|5 is described as commission 
earned by Steel Brothers’ Export Department in London on stores, etc., purchased 
and shipped from the United Kingdom to Burma for account of the Indo-Bumia 

Petroleum Company. As regards this item, our answer is the same as our answer to 
question No. 4. 

As legards the item of £, i,058ji6|6 which is>described as commission earned 
by the Oil Department, London, on sale of wax, etc., in the United Kingdom for 
account of the Indo-Burma Petroleum Company, our answer is the same as our 
answer to question No. 3. 

y/ith regard to question No. 6: The last two items of jE.74o|o| 5 and 
X.i,23yji9j2 are, in our opinion, not liable to income-tax in Burma. The first 
Item of £.6,374 |i 3|7 is described as an allowance from the Attock Oil Company, 
Limited, to cover administration expenses as Managing Agents as per agreement 
dated the 14th November, 1921. So much of this sum as represents profits on 
m^iagenient in British India is assessable to Indian income-tax. There are not 

spKificallv answer this question with regard to this item more 

nf th. ,1^*^ 7 reference does not specify what part 

commission on stores not for sale, such as mill plant ^d 

piece-goodie As* we 

ha^alrcady indicted the Head Office in London are entitled to charge a rcas^a^ 
ranm^ion on all goods shipped to their branch in Burma. Unless^ the commis- 
0 ch^ged IS unreasonable, it is not assessable to income-tax in Burma 

™kc no orSer' 


ri38J IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Before s,r Murroy Coum Trotter. Kt.. Chief Justice. Mr. Justice KrisHnan W 

Mr. Justice Beasley. 

• • [28th September, 1925.] 

A.V.P.M.R.M. Murugappa Chettiar . 

V. ^ssessee*. 

The Commissioner of Income-tax, Madras. 

f»reigljrZe^PrV,np,i:l. f'"- 

Semish Provident v. rillan. (1903) A. C 120- Tr«ii™ j 

^ * 
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M. Subharaya Aiydr, for the asscsscc. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

7 he difficul^ in this case has entirely arisen owing to the ambiguity in the 
language used by the Commissioner in passing his order on the petition. The 

capable of the construction that 
he had held in the circumstances of this case that where a sum of money passed from 

a foreign business to the headquarters of the firm in British India, it must be regard- 
ed as profits and that no evidence was admissible to show that in fact it was some- 
thmg else. We arc satisfied that the Commissioner did not mean to say that, but 
merely meant to say that he thought that where money was remitted from abroad to 
the headquarters in British India, the natural inference would be that such remit- 
tances came out of profits rather than capital until the contrary was shown by the 
^cssee. Ihc claim here was that a large portion of the amount remitted from 
biranda to Karaikudi was a repayment of capital lent long years before, or at any 
rate was profits outside the three years’ limit which would not under the law be 
assessable m British India. The Commissioner heard this contention and was not 
^sfied that the asscsscc had made out his case and he was entitled to take that view, 
lhat the onus of proof rested upon the assessee appears to be amply borne out by 
«ic case of Sronish Provident Imtitution .v. Alltm (i). That was a case of a 
Scottish Insurance Company, with branches in Australia, and in dealing with the 
question whether remittances from Australia to the head office in Scotland were 
assessable to income-tax, Lord Halsbury uses the. following language: — 

‘ 1 he next question is whether or not, though earned abroad, the profits have 
teen brought to this country. Here is a large sum sent back. Putting those two 
items together, they must include and obviously do include a large amount of profits. 
It is for the company to show, if the fact be so, that that remittance ought to be 
subject to a certain amount of deduction, because a good deal of it was repayment of 
that which was, in truth, capital and not profit at all. . 

The presumption that the Commissioner made in this case, viz., thal primo 
facie all icmittanccs were to be regarded as profits and that the burden of proof was 
cast upon the assessee to show the contrary, seems to be amply warranted by the 
authority of that case. As the Commissioner did not misdirect himself the only 
questions that remain are purely questions of fact and so long as he has approached 
them without any misconception in his mind as to how they should be dealt with, 
his findings are conclusive. 

7 'he application will be dismissed with costs, Rs. 150. 


[ 139 j IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller, Kt.: Chief Justice and Mr. Justice Foster. 

[22nd October, 1925.] 

Hukmi Chand Hardat Rai . . . Assessee. 


V. 

The Commissioner of Income-tax, Behar and Orissa 


Referring Officer. 


IntomMox Act {XI of 1922), Sec. 66 {2) and (i)—A pptication 
slatintj a case^/l pplication more than a month after order under Sec. 31 Rejection y 
missiofter^^.*iPplication to Court under Sec, 66 (3) — // Ites. 

Wheie an application bv an assessee under section 66 (2) of the Income-tax ^ 

Commissioner of Income-tax idf a rcferiencc to the High Court, made than a month after 

the passing of the (Vrder under section 31, was rejected on the ^ountf that 
raw arose and on an application under section 66 (3), the High Court without their at 
being drawn to the dates in the case, directed the Commissioner to state a case. 


(1) (1903) A. C. 129; 4 Tax Cas. 591. 
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Held, on a preliminary objection to the bearing of the reference, that the a»se9aee was 
not entitled to apply to the High Court under section 66 (j) of the Act and the as^snient 
must therefore be confirmed . 

Case stated under section 66 {3) of the Income-tax Act, XI of 1922 by the 
Coinmissioner of Income-tax, Behar and Orissa, in compliance with the order of the 
High Court, dated isth January, 1925. 

CASE. 

The copy of the High Court’s order sent to me is as follows ; — 

15th January, 1925. The Commi^ioner of Income-tax is called upon 
to refer the case to this Court on the question whether the notice calling upon for 
accounts i.nder section 22 of the Act was sufficient notice to comply with the terms 
of sub-scction (2) of section 23. This point is covered by the iith question which 
.s mentioned in the judgment of the learned Commissioner of Income-tax.” 

1 he copy is apparently incorrect, but the meaning is clear on reference to the 
which the assessec in his revieu- application asked me to refer to the 
High Court, namely, the competency of the Income-tax Officer and the Assistant 
Commi^ioner of Income-tax to disallow several items of expenditure without a 
requisition specifying points under section 23 (2) of the Act. 

2. The facts are as follows; — 

A notice was issued on April i8, 1923, on the assessee under section 22 (2) 
of the Indian Income-tax Act calling for a return of income within 30 days. No 
return was filed in that time and assessment was taken up on November ii loa^ 

NovLirr”'.*",*" - ^^sessce to appear on 

i accounts for lasntwo years for businesses in aH places 

ith ln^01^es (Btjaks), vouchers and stock-books." On November 17, the asstssee 
put in an ap^arance and filed a return which only showed "Loss in Ranchi and 
Calcutta, profit ,n Jhalda about Rs. ,0,000.” He produced no accounTthat dTy 

maiiv produce them subsequently. In the course of the proceeding’ 

^e accounts on wS 

d!/ ^ produced the accounts of his branches at Ranchi Lohar- 

aga, Calcutta, Jhalda and Gola, but not those of Burmo It is nnr 

.!.« ,he ..e.ee h,s busiuess h, the.e places, but his ZZ only merLt"’t'hree"“"' 

A* "0 formal notice under section 23 (2) was i«ii^.» «« 

the assessec; but m my opinion the sectioii was substantially comolied ^th A 

?^ee appeared with most of the accounts called for M^ver 0^0^^! S' 
uitcrmediate dates of hearing, the assessee was directed to appear ’ with v' 

recount books and one, the Calcutta Naial Baht which was specially reiliireJl 

m:^ln=’:- ■'o.trU-a - 

tjon 23 (2;. although no formal nott lasS. h may Co^Tth 1 -T 

P««^ribe any particular forTof no?,?* " 

It IS difficult to say how there could be any evidence in suonort nf V ^ ^ 

« leh the a^essee did not commit himself to definite figures of either ^rofi/o? kss“ 

to vt ^ *f further submitted that the assessee had deprived himself nf h‘ 
to demand a reference to the High Court under section 66 2I Tih ^ v®*'* 

ftoii must be made within one month of the passing of the aoDcilatP^ applica- 

^ction 31 or 32, and if there has been no appeaT the Confmi^nn 

[Vide ThriJramji Jiwan dJv. Commitsio^^of fn 
Under the proviso to sub-section (Tof 

(0 I I. T. C. 406; 4 Pit. aa4. 
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no appeal if the assessment is made under section 23 (4), and the assessment is 
made under section 23 {4) if among other reasons the assessee has failed to comply 
with all the terms of a notice under section 22 (4). In the* present case, a 
iiotice under section 22 (4) called for the production 

of two years accounts of all branches. No accounts of one branch were pro- 
duced :r all and the accounts of the year previous to that whose income was und’r 
assessment were not produced for any branch. The assessee therefore had no right 
of appeal, and in strict view of law, the appellate order was null and void; and if 
the right to demand a reference to the High Court depends on the existence of an 
appellate order, which, it is submitted, must be a legal and valid order, no applica- 
tion under section 66 (2) could be made. Further, section 66 (3) provides for the 
assessee obtaining an order of the nature of a mandamus from the High Court in 
cases ^vhere the Commissioner has refused to make a reference on the ground that no 
question oi law arises. It is true that I refused the application on that ground; but 
my order itself shows that I might have refused also on the ground that no applica- 
tion under section 66 {2) could lie in the absence of a valid appellate order. In 
the case already cited, the Elon’ble the Chief Justice expressed a grave doubt whether 
die High (^ourt could call for a reference, where an application under section 66(2) 
was not maintainable at all. 


JUDGMENT. 

DAWSON MILLER C. J. : — It appears from the record of this case that 
the appeal was determined on the 12th June, 1924. It was not until the 22nd 
July that the assessee applied to the Commissioner for a review, or in the alternative 
for a reference to the High Court on a case stated. The Commissioner refused 
to state a case. He did not in terms draw attention to the fact that the application 
to state a case was made more than one month after the order passed under section 3* 
of the Income-tax Act, but it was not perhaps necessary for him to do so as he 

refused to state a case. . 

The matter then came before the High Court on an application by the 
assessee under sub-section (3) of section 66 and the High Court without having 
their attention called to the dates in the case directed the Commissioner to state a 
case upon certain points. The Commissioner has done so but our attention h^ 
been called to the fact that the application to state a case was out of time and there 
fore the assessee was not entitled under section 66 to the benefit of the provisions of 
sub-section (2) of that section. In these circumstances it sjems to me 
thing that we can do is to confirm the as,sessment already made by the Income m 
Officer and afterwards affirmed on ap,>eal 1 he applicatior. objecting to the 
assessment will be dismissed with costs. The hearing fee « ill be a sum ot 
“^ including the money already deposited that is to say. in addition to the 

deposit the hearing fee will be Rs. 200 payable by the as,sessee . 

FOSTER J.— I agree 

,1401 IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
liefore Sir Murray Coutts Trailer. Kl.. Chief Juslire. Mr. Jusucc 

Krishnan and Mr. Justice Bcaslex. 
r2qth October. 192S.I 

, .jr J Referriiiti Officer 

The Commissioner of Income-tax, Madras . . . 


V. 


King and Partridge 


Assessees.* 


943; A. I. R. (19^6) Mad. 368- 


Ilf 
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Profession tax paid by an asses»ee under >ettlon irr of the Madras City NfuniciparAct 
(IV of 1919) is not allowable as a proper deduction from his taxable income “as an expendi- 
ture iticurred solely for the purposes of the profession" within the meaning of section ii of the 
Income-tax Act (Xi of 1922) . 

Sirono and Co., Ltd. v. If^oodifield; (1906) A. C. 448. Followed. 

Case [Referred Case No. j of 1925 J stated under section 66 (2) of the 
Incomc-txx Act (XI of 1922) by the Commissioner of Income-tax. Madras, for the 
decision of ihe High Court. 


CASE. 

Lnder section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 
1922) I have the honour to refer for the decision of the High Court the followin'r 
question, viz., whether the profession tax levied under section ill of the Madras 
City Municipal Act must be allowed as a deduction from the taxable income as an 
expenditure incurred solely for. the purposes of the profession within the meaning of 
section ii of the Indian Income-tax Act, XI of 1922. 

'ri. ^*1 ^^ 3-24 the petitioners paid a sum of Rs. S75 a.s profession tax. 

1 hey claimed this ^ a deduction from their taxable income. It A\-as disallowed 
by the Income-tax Officer and by the Assistant Commissioner on appeal. Thev 
haxe submitted a petition under S. 66 (2). As the question involves the interpre- 
tation ot =^cction MI of the Madras City Municipal .Act 1 state the case for the 
decision ot the High Court. 

3- I'l my opinion the profession tax is a contributioir of a proportion of the 
finns profit to the Municipality just as income-tax is a contribution ou^t of the same 
profits to liu Government of India. No doubt the petitioners are correct in refer- 
rmg to profession tax as an outgoing which everj one who exercises a profession 
beyond a certain magnitude has to pay,” but income-tax, it appears to me, is on 

TdlhlA^^ ^ li® ^ Municipality and the other 

profit ascertained and deducted before the 

th. trJ ^ distribution among the partners can be ascertained. Although 

f k' ^ based on general considerations such as the nature and 
reputed value of the busmess, the size and rental of premises, the quantity of articles 
dealt with and the number of persons employed it is ruTr 

assessment was based on general considerations, leaving it to the alessee to "l 
ail exact determination of income on accounts S 1 1 1 of thi» M 

oral Act no donbt says that the profession" « shall be paid "bv w^fol hole f""'' 

but this appears to me to mean '‘as a kind of license fee” and not "Is a 1 cense 

In Uf/ufm<wner of Income-tax v. Nedungadi Bank. Ltd. (i) the learned f 

Justice observed that although the companies tax was nearer in’ analog 

fee than to an income-tax, it was not strictly a fcnse f" “"'r 

opinion that the analogj^ between the profession tax and a liLnse L 

remote, lor while the romn;,nipc . V""* a license fee is even more 


voutts Trouer in distinguishing the companie.s tax definitely classed nrnf 
v..h ,nco, nontax. The petitioners will no donbt lat grea 

he CSC of T„(e«/ CMngs Syndime Ltd. v, Et/teri„,fto,Tu) IT th . 
to the Enited Kingdom Excess Profits Duty and in h / ord W * ■ ^ T*" 

liidpnent mainly on the fact that the Excess Profits Dn/v had'b^en"dffi° i*"" 

income-tax 


IS ther efore in my opinion inapplicable. 

* I- T. C. 355; 47 Mad. 667. 


>e-tax purposes. that ruling 
Ul (1919) a Ch. 25^: — 
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M. N. Aingar, for the asscssccs. 

Af. Patanjali Sastri, for the Crown. 


JUDGMENT. 

This is a reference under section 66 (2) of the Indian Income-tax Act, XI 
Of 1922 Jind the question submitted for our opinion is whether profession tax paid 
under section 1 1 1 of the Madras City Municipal Act should be allowed as a pr^er 
deduction from the taxable income “as an expenditure incurred solely for the pur- 
poses of the profession” of the assessec within the meaning of section 1 1' of the Income- 
tax Act. 

i he assessees are a firm of attorneys practising in Madras and they claim 
that they are entitled to the deduction above-mentioned. The Commissioner of 
Income-tax was of opinion that the deduction claimed was not an allowable item. 

file .answer to the question put to us depends in our opinion upon the nature 
of the profession tax levied by the Municipality. If the profession tax is a contri- 
bution from the income of the a^essee to the Municipality, it will stand on tile 
same looting as income-tax itself which is such a payment to the Government. It 
is clear in assessing the income of a person the income-tax he pays could not be de- 
ducted, for what is paid is a part of the income itself and not an expenditure for 
earning that income or profit. It was so ruled in Ashton Gas Company v. 
Attorney General (i) and the proposition is conceded before us. What then is 
the profession tax? Is it a payment made out of the income of the taxpayer or is 
it an expenditure which he has to incur to enable him to earn his income? We are 
of opinion that it is the former and not the latter. 


Under the City Municipal Act (Act IV of 1919), section iii, every person 
not liable for the companies’ tax who within the city and for a period of 60 days 
in the half-year exercises “a profession, art, trade or calling or holds any appoint- 
ment public or private” bringing him within the taxation rules of Schedule IV is lia- 
ble to pay the profession tax. Now Schedule IV makes it clear that the amount of 
tax payable is dependent on the income ofi the person taxed, the minimum being an 
income of Rs. 100 a month, cxcept^Tn the cases of hotel-keepers, etc., dealt with under 
class IX. Professional men are ta.xed not because they carry on their profession but 
because they do sO and earn an income. The amount of tax varies u ith the income 
and if a person is overtaxed he has a right of appeal. 

Now the nature of the tax cannot vary with the individual taxed. In the 


case of pi rsons holding appointments under the Government it seems to us impossi- 
ble to predicate that they pay profession tax to enable them to earn their salaiy . 
Section 111, explanation 2, makes even pensioners liable for prof^ion tax as if they 
were hcd.ders of appointments carrying a salary equal to the pension. In their c«e it 
is still more difficult to treat the profession tax as a payment by them to earn their in- 
come. It is clear in those cases the Municipality claims a part of their income as a tax. 
A different rule it seems to us cannot be applied in the case of men who make their 
income by professional services. It is argued that because section 1 1 1 uses the words 
“by way of licence fee,” we must hold that the pa>'ment of the profession tax is 
for the purpose of obtaining a licence to carry on one's profession in the city. We 
are unable to accept this argument. The Act deals with several matters in which 
the obtaining of a licence is .a pre-requisite to the carrying on of a business or Pro- 
fession within the Municipal limits. We find examples of it in chapter XII ot 
the Act. There is no provision in the Act which makes the carrying on of orfe> 
orofession without paying the profession tax illegal; and no formal licence is issued 
oTwment The'^- if unpaid can no doubt be collected by c«rcive pr^esses 0 
distraint, etc., but the carrying on of the profession is not interfered with. It 


(1) (1906) A. C. 10 
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clear therefor^ that the Act does not treat the profession tax as a pa5aiieiit for a 
licence. The words “by way of licence fee” seem to us to show that the paynient 
IS to be made in the manner of a licence fee but do not imply that in itself the tax 
is a licence fee. It is true that under Part II, Schedule 4, rule 9, the tax is esti- 
mated on general considerations and not on the exact amount of ascertained income 
of the person taxed. This merely provides a method of estimating one’s income 
to avoid the trouble of having accounts produced and examined in every case. The 
fact that where an overestimate is made liberty is given to the person taxed to pro- 
duce his accounts and prove his income and get his tax reduced indicates that the 
proper basis of the tax is the income earned. In this view payment of the profession 
tax cannot be held to be “an expenditure for the purpose of such profession”, though 
it is incurred in connection with it. The words “for the purpose of” were 
construed by Lord Davey in the case of Strong ^ Co., Ltd. w. IVoodifield (i), 

where the expression was “for purposes of the trade”. His Lordship observed:— 

These words . . . appear *10 me to mean for the purpose of enabling a person 

to carry on and earn profits in the trade, etc. I think the disbursements pennitted 

aie such as are made for that purpose, it is not enough that the disbursement is 

made jn the course of, or arises out of, or is connected with, the trade or is made 

out of the profits of the trade, it must be made for the purpose of earning »hf 
profits.* 

Following that view we consider that the payment of profession tax docs 
not fall within section 1 1 . 

The epes of Smith v. Lion Brewary Co., (2) and of Usher’s Wilishire 
^rewery, ^ Bruce (3) were cited by the learned Counsel for the assessces. 
nut instead of helping him they show what may properly be treated as money spent 
for jiur^ses of trade. The expenses referred to in those cases were directly in- 
curred for the purpose of increasing the inepme of the trade and were therefore 

allowed to be deducted. These cases do nofr apply here in the view we take of the 

nature of the profession tax. Along with these cases should b? considered the case 
of money spent for an anti-prohibition campaign by a brewer which was disallowed 
as a deduction, as it was held that it was not money directly spent for increasing 
me brewer s mcome, though it may have indirectly had that effect, PVard ^ Co v 
Coftmusuonet of Taxes (4), The case of Commissioner of Income-Tax v. Nedun- 
9Mt Bank (5) referred to the companies tax and not to the profession tax. The 

ol>servation in it regarding profession tax that it stands on the same footing as in- 

come- tax supports the contention of the Government, but we do not look upon it 
M any authority on the point before us as the observation is only an obiter dictum 
I Iw case IS not otherwise applicable. Patent Casting Syndicates, Limited y 
t^thermgion (6) referred to cxc^ profits duty which stands on a different footing 
^together; as pointed out by the learned Judge there, it was declared by statute to 
DC an admissible deduction. Furthermore, the case was one of net profits of the 
oanpany on which dividend was payable to the manager and not an income-tax case. 

For the alMve-mentioned reasons we have come to the conclusion that the 
MMunt of profession tax paid is not a proper deduction for assessment of income-tax 
and we ^wer the question submitted in the negative. The asscssees will nav the 
Commissioner • costs and valdl*s fee Rs. 200. ^ 

r* D, Naratayya, Attorney for asse^es. 




(*) (>90^) A.’C.'448, 453; 5 Tax Case 215. 

<3) (>9>S) A. C. 433: 6 Tax Cas. 399. 

(5) il. T. C. 35s; 47 Mad. 667. 

U— 19 


(a) (191*) A. C. 150; s Tax Caa 56I. 
(4) (19*3) A. C. 145. 

(O (*919) a Oi. as4. 
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[ 141 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller, Kt,, Chief Justice and Mr. Justice Fester. 

[27th October, 1925.] 

Nope Chand Mangniram Assessee. 

V. 

The Commissioner of Income-tax, Behar and Orissa . . . Referring Officer, 

/nconu-tax Act {X/ of U)22), Secs. \o, 2?- (.2), {f) (4) a»d 42 ( t)^//oftce to produce 

accounts in support of return — Extensions of time therefor — Notice to show cause against provisional 
assessment — Non-appearance of assesses — Ass ssee, if entitled to notice under Sec. (3 ; — Nitice to 
treat assessee as agent of non-resident — If precludes suhsetjuent assessment of assesses — Claim for alloio 
ances under Sec. 10 — Onus on assessee. 


The assessee called upon (o appear with his accounts in support of a return of loss subiiaited 
by him produced certain accounts and after an extension of time therefor, produced further accounts 
in an unadjusted state and got further time for production of accounts. The accounts were then 
examined and a notice was served on the assesses'to show cause against an assessment of Rs. 45, coo 
and odd. Another notice was served on him to show cause why he should not be treated under Sec. 42, 
(1) of the Income-tax Act as the agent of a non-resident in respect of a sum of Rs. 20,155 shown in 
his return as payment of interest to the latter. The assessee failed to appear on the dale fixed and 
asked to be assessed on the basis of accounts already produced. 

Held, (1) that the provisions of Sec. 23 (2) of the Income-tax Act were complied with when 
notice was issued to the assessee to show cause against the proposed assessment and the assessment 
was one rightly made under Sec. 23 (3) of the Act and not under Sec. 23 (4), and 

(2) that the notice under Sec. 42 ( r) of the .^ct did not preclude the Income-tax Officer from 
treating the sum alleged to have been paid as interest to the non-resident, as the income of the 
assessee. 

Where the assessee seeks to deduct from his business profits certain items as allowances under- 
Sec. 10 of the Income-tax Act, the onus of proving that such allowances are permissible rests with 
him. 

Case referred to the High Court under section 66 (3) of the Income tax Act 
(XI of 1922) by the Commissioner of Income-tax, Behar and Orissa, in compliance with 
the order of High Court in Miscellaneous Judicial Case No. 143 of 1924. 


CASE. 

By the order of the Hon’ble Mr. Jusiice Ross and the Hon’ble Mr. Justice 
Kulwant Sahai in Miscellaneous Judicial Case No. 143 of 1924. I am directed under 
section 66 (3) of the Indian Income-tax Act. 1922. to refer to the Hi^ Court the 
following questions arising out of the assessment to income-tax in the year 1923-24 of 
the firm of Nopechand Mangniram 

(i) Whether there is in law any evidence that Ghatsiram Lachminarayan, to 
whom a sum of Rs. 5.357 was paid, was a partner of the assessee ? 

(//) Whether there is in law any evidence that a sum of Rs. 5.278 paid to the 
relatives of the assessee was paid as interest on partner s capital ? 

(Hi) \Wiether as to a sum of Rs. 20,15s paid by the assessee to l ersons outside 
British India it was open to the Income-tax authorities to assess him as principal after 
having called upon him to show cause why he should not be charged in respect of this 

sum under section 42, clause (i) ? 

(iv) Whetlier without calling upon the assessee to produce the Calcutta 
accounts after they had been once examined in Calcutta, any conclus.on could be 

arrived at in law against the assessee in respect of sums shown m these ccounts. 

regard being had in particular to the provisions of sections 37 and 38 of the Act . 

2 I must first bring to their Lordships’ notice certain facts that suggest to my 
mind a doubt whether the High Court has any jurisdiction to call on the Cotnmissioner 

missioner’s decision, may require him to state a case. 
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3. A valid application to the Commissioner under sub-section (2) is thus a 
condition precedent to an application under sub-section (3). ’ We have next to see in 
what circumstances an application may be made to the Commissioner under sub- 
section (2). That sub-section opens with the words " within one month of the passing 
of an order under section 31 or section 32 the assessee in respect of whom the order 
was passed may by application accompanied by a fee . . require the Commissioner 

to refer to the High Court any question . . . It is thus evident that as the 

existence of a valid application under sub-section (2) is a condition precedent to the 
presentation of a valid application under sub-section (3), so the existence of a valid 
order under section 31 or 32 is a condition precedent to the presentation of a valid 
application under sub-section (2). Consequently the existence of a valid order under 
section 31 or 32 is a condition precedent to a valid application under sub-section (3) 
of section 66. I hat is to say, I would submit that unless a valid order under section 31 
or section 32 has been passed, in the present case your Lordships have no jurisdiction 
to entertain the application under section 66 (3), or to pass orders on the reference 
made by the Commissioner to your Lordships in pursuance of the order of the Hon’ble 
Judges purporting to act under section 66, sub-section (3). 


4. I would next invite your Lordships’ attention to the proviso to section 30, 
sub-section (i). This runs as follows “provided that no appeal shall lie in respect of 
an assessment made under sub-section (4) of section 23”. Turning to sub-section (4) 
of section 23, we find that “if any person fails to make a return under sub-section (i) 
or sub-section (2) of section 22, as the case may be, or fails to comply with all the 
terms of a notice issued under sub-section (4) of the same section, or having made a 
return fails to comply with all the terms of a notice issued under sub-section (2) of 
this section, the Income-tax Officer shall make the assessment to the best of his judg- 
ment 'I hus the circumstances in which no appeal lies are described and it remains 
to consider their application to the facts of the present case. The assessee filed a 
rett^ in the form prescribed by rule under section 59 of the Act, though he did not 
indicate at either of the two places provided in the form for what period he was show- 
ing his income. He attached to the return an abstract of his accounts at various 
pUces but did not include any accounts relating to the Calcutta branch belonging to 
the firm. The return was therefore not a complete return in the prescribed form nor 
It verified in the prescribed manner owing to the omission of any date in the verifi- 
wtion, as required by sub-section (2) of section 22. After the return had been filed 
was directed on the gth August .923 to appear with his accounts on the 27th’ 
August. On the 27th August the assessee took time and he appeared with accounts 
of one year only on the 14th September, but on that date he undertook to produce two 
years accounts and was directed to do so on the 2nd October. On that date the 

assessee was specifically told to produce the accounts of 1977-78 1978 79 and 

1979-80. On the date fixed, namely, the ist November, the accounts of 1077 78 

were not produced; they were again called for by the 26th November togethe/with 

^ accounts nor the Bijaks were produced. Again on the 26th 

t^e ^ accounts of ;977!78 tid 

T-f P™^«ced at all. Thus it is del? that the 

comply with all the terms of a notice under section 22 (4) I admit 
that the record does not prove whether a formal written notice was served anth 
assessee except on December 26, but the assessee or his represLtat"e affixed hU 

a"**®" **’« 9“* August, the 14th September and^ 

2nd October, and as no form of notice has been prescribed either bv law nr Qfo* 

rde, I submit that the section requiring service of notice was complied with In 

opinion, therefore, the assessee neither complied completely with the nrnvi^-^ "'r 

section 22 2) nor with all the terms of a notice issued uX section 22 

consequently the assessment could only be made legally under section 

fact that the Income-tax Officer did not specify this section in t^e ^ ^ 

immaterial. If he did not act under that%ub sec t 

law under which he could act. Consequently, the asse^ee under^^ 
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section 30 (1) had no right of appeal. Therefore the order purporting to be passed 
under section 31 by the Assistant Commissioner was null and void, since he has no 

entertain an appeal or dispose of it in the circumstances in which the law 

explicitly said that there shall be no appeal. Consequently, the conditions precedent 

to an application under section 66 (2) do not exist and my order purporting to be 

passed under section 66 (3) refusing to state a case possesses no legal status and 
therefore the conditions precedent to an application to the High Court under section 
66 (3; are also absent, so that the High Court, therefore, has no jurisdiction in the 
inatter. I would further submit that the fact that I overlooked the circumstances that 
the assessee had made an incomplete return and had not complied with all the terms 
of a notice issued under section 22 (4) and consequently had no right to claim a refer- 
ence to the High Court does not affect the situation, because neither 1 nor any one 

else has any power under the law to condone or ignore the defects which I have pointed 
out. 

5. Should your Lordships, however, hold that the Court has jurisdiction. I pro- 
ceed to state the facts and my opinion thereon as required by law regarding the ques- 
tions propounded by the Court. 

6. Before dealing with these points separately, I have to submit that there 
appears to underlie all the questions an assumption that the Income-tax Officer who, 
under the terms of section 37 of the Indian Income-tax Act, 1922, is, when making an 
assessment, conducting a judicial proceeding, is not only a judge, but also a party to 
the proceedings with the assessee as the opposite party. It seems to be implied that 
the assessee is to produce his evidence and then the Income-tax Officer is to produce 
rebutting evidence, as though he were a party; and, finally the Income-tax Officer, in 
his capacity as a judge, is to decide whether he or the assessee has proved his case. In 
an income-tax proceeding, there is only one party and the object is to determine his 
assessable income as accurately as possible. The facts to be prov ed are facts spe- 
cially within the knowledge of the assessee and the burden of proving then) is on him 
under section 106 of the Indian Evidence Act. If, therefore, for example, the asses- 
see claims that certain payments appearing in his accounts ought to be set off against 
his profits, it is for him firstly to prove that the payment was made at all, and, second- 
ly, that they were of such a nature that he is entitled under the Act to deduct them 
from his receipts. In practice, the Income-tax Officer accepts the entry in regularly 
kept accounts as evidence that the payment was made, though if he doubts the ac- 
counts, he is entitled to demand the production of stamped receipts signed by the 
recipient ; but he must at least have proof that the payments are legitimate deductions 
from the profits and if no evidence on this point is forthcoming, he is entitled to dis- 
allow the payment, and it is only on a false analogy between an assessment proceeding 
and a civil suit that it can be held that the Income-tax Officer must prove that deduc- 
tions claimed are inadmissible, though the assessee has failed to prove that they are 
admissible. 

7. That th- assessee ’s evidence even if unrebutted is not necessarily conclu- 
sive is shown by the judgment in Slocks v. Sulley (1) and by the judgment of the 
Allahabad High Court in In the matter of Lachmnan Das Naratn Das of Cawn- 
Pore (2). In both these cases, an assessment based mainly on special experience and 
knowledge of the assessing officers was upheld, though there was no other evidence on 
behalf of the Crown, and there was evidence by the assessee. In the present case, 
as I shall submit later on, there was not even any evidence by the assessee to be re- 
butted. 

8 . With these remarks which may be considered as part of my opinion on t e 
questions framed by the Court, I proceed to consider the questions separately giving 
the facts and such further opinion as is necessary. 

(0 The accounts of the Khagaria Oil Mill showed payment of interest amount- 
i ng to Rs. 5,357 to Ghatsiram Ram Lachhmi Narayan of Jaipur- The assessee offered 

(i)(i899) 4 Tax. Cas. 98. (2)2 I. T. C. i. 
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no evidence ^at he had borrowed money for the purposes of his business from this 
individual on such terms or conditions as would make the Interest deductible under 
section lo (2) (iti). The personal account of this man shows that the finu (the assessee) 
owes him Rs. i,35»ooo- It does not require any special knowledge or experience in 
business matters to infer that a man residing in Jaipur will not allow a Behar firm to 
remain in his debt for so large an amount which is unsecured, unless he hol(4 an 
interest in the firm as proprietor. This inference was drawn by the Income-tax Officer 
and the assessee was given an opportunity to make any representation, but no evidence 
to rebut the inference was offered by the assessee either to the Income-tax Officer or to 
the Assistant Commissioner or to me. 

(it) The interest account of the Barhaiya branch showed payments amounting 
to Rs. 5, 278 out of which Rs. 114 was shown as paid to Nopechand Mangniram, 
Rs. 900 to a kaypardaz^ and the rest in 13 items to relatives, mostly wotnen. The first 
item is clearly a proprietor's drawing, and as regards the rest, the assessee has not 
even attempted to offer any evidence that his relations and servants have formally lent 
money to the firm. In the absence of any evidence to the contrary, I am of opinion, for 
the reasons given in paragraphs 2 and 3, that the Income-tax Officer was justified in 
inferring from his special knowledge and experience of the manner in which Indian 
trading accounts are usually kept, that these payments represent interest on a part- 
ner's capital debited, as usual, in the name of various women. No evidence ro rebut 
this inference was offered either before me or before the Assistant Commissioner. 

(Hi) The accounts examined by the Income-tax Officer, Calcutta District No. 
I, contained entries showing payment of Rs. 20,155 as interest to 4 persons residing 
in Native States. A notice was issued on February 7, 1924, on the assessee to show 
cause on February 14, why he should not be treated under section 42 (i) as the agent 
of three of these persons (the 4th was omitted from consideration as hfe was shown as 
having received less than Rs. 2,000). The assessee put in no appearance on February 
14, and as neither payment was proved, nor any evidence offered that, this interest 
was paid on money borrowed for the purposes of business, the amounts were included 
in the amount to be assessed. In a petition filed before the Assistant Commissioner 
during the pendency of the appeal, the assessee stated that he was not the agent of 
the persons mentioned, while in arguing the review application before me, his pleader 
stat^ that he desired to be assessed as agent under section 42 (i). When the asses- 
see, so far from offering any evidence, cannot even make up his own mind what status 
he should be regarded as possessing, the Department has no alternative but to com- 
pute the income on the materials before it. 

It is submitted that while the proviso to section 43 makes it incumbent on the 
Income-tax Officer to give a person whom it is proposed to treat as an agent an oppor- 
tunity of being heard, there is no provision that such a person should not be treated 
as a principal when he has given no proof of the nature of the payments alleged by 
him to have been made to a non-resident. In the assessment actually made, sections 
42 and 43 have no application ; all that was done was to disallow the alleged payments 
as unproved which were therefore added back to the book profits. It may be men- 
tioned that the assessee’s statement in paragraph 4 of his application to the High 
Court that similar payments were allowed in the previous year’s assessment is not 
supported by a reference to the record of that year. 

(*V) The accounts of Calcutta were examined on some date before Decem- 
ber II, 1923, which is the date of the letter from the Income-tax Officer, Calcutta 
District No. I, who reported the result of the examination to the Income-tax Officer 
Monghyr, on December 30, 1923 ; the candidate (.wc) Income-tax Officer suggested an 
assessment which included the sum of Rs. 20,155 in the amount to be assessed. This 
suggested assessment was communicated to the assessee to allow him an opportunity of 
discussing it on February 3, with the Income-tax Officer. On that date no one anoear- 
ed; but on the next day a petition was filed that the assessee was ill. The 
ment was kept pending till the expiry of the period fixed for hearing the assessee oii 
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^ agency (virfe the preceding paragraph) and was not finally made tiU after 
n assessee himself declined, though given an opportunity, either 

any representation. I am of opinion that 

neither the Income-tax Officer nor the Assistant Commissioner, nor I was bound to 
compel the production of any documents. Sections 37 and 38 of the Income-tax Act 
merely confer certain powers and do not mention any .circumstances in which such 

submitted that the natural interpretation of the intention of 
section 37 IS that it should be used to compel the production of something which it is 
contrary to the owner s interest to produce and which he therefore does not produce 
voluntarily, or something which another party declines to produce, and not that it 

should be used to compel the production of anything which is in the assessee s own 

custody and on which he relies to prove his own contention. In the latter circum- 
stances, no compulsion ought to be required, and if the document is not produced the 
Income-tax Officer is entitled under illustration (5) to section 114 of the Evidence Act 
to presume that the assessee cannot prove his contention. 


JUDGMENT. 

DAWSON MILLER C. J. ; — This is a reference under section 66 (3) of the 
Indian Income-tax Act, 1922, relating to the assessment of income-tax of the firm of 
Nope Chand Mangniram for the year 1923-24. 

The questions in dispute cover three items of Rs. 5.357, Rs. 5.278 and 
Rs. 20,155 which have been included in the assessment as taxable income of the as- 
sessee. From the books of account produced these sums appear to have been paid 
out of the gross profits of the firm to various persons. The question with regard to 
the first two items is whe’her they represented interest on loans taken by the firm 
from the persons to whom the sums were paid. The question with regard to the third 
item is whether the sum of Rs. 20,155 which was paid to persons outside British India 
should be treated as part of the assessee’s income, or whether under the provisions of 
section 42 of the Act, it should be treated as the income of the recipients and the tax 
collected from the assessee as agent on their behalf. In the latter event the rate 
would be lower than if the sum in question were treated as part of the assesse’s income. 

It appears that the assessee carries on business at Monghyr and other places in 
this Province as well as at Calcutta. For the purposes of the present assessment 
Monghyr has been treated without objection as the principal place of business and the 
assessment was finally made by the Income-tax Officer there, the sum assessed being 
Rs. 45,228-13-3 including the items in dispute. From this assessment the assessee 

appealed to the Assistant Commissioner of Income-tax at Patna with the result that 

the assessment was reduced to Rs. 27,794 to which was added the sum of Rs. 7,161 
being the assessment of the Nirmali branch of the firm, making a total assessment of 
Rs. 34,955. On review the Commissioner of Income-tax reduced the assessment by a 
further sum of Rs. 3,000 but refused a prayer to state a case with respect to the items 
now in dispute- In January last on the application of the assessee and after hearing 
Counsel for the Commissioner of Income-tax, the Court directed the Commissioner to 
state a case with regard to the three items above mentioned. 

From the case stated and from the documents filed it appears that on the 24th 
May 1923 notice was served on the assessee to file a return of income in the pre- 
scribed form. On the 29th June the return was filed showing a loss of over Rs. 40,000. 
On the 9th August the assessee was directed to appear with his accounts on the 27th 
August. The time was extended to the 14th September when certain accounts were 
produced and others were called for. On the 2nd September further accounts m an 
unadjusted state were produced and the assessee was ordered to produce further 

evidence by the ist November. On that date further time was given up to the 26th 
November for the production of accounts. The accounts were then examined 
office with the result that a recommendation was made that the assessee should be 
assessed at the sum of Rs. 45,228-13-3. On the 25th January 1924 he was se^ed 
with notice to show cause by the 3rd February why he should not be assessed at th.U 
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sum. He failed to appear on the day fixed but on the following day riled a petition 
saying he was ill and could not appear and asked that he uiight be assessed on the 
basis of his accounts already produced. On the 6th February he was also served wi*h 
notice to show cause by the 14th why he should not be treated as agent of the persons 
residing outside British India to whom payment of interest amounting to the sum of 
Rs. 20,i5S had according to his return been made. Again he failed to appear and in 
the result in the absence of any evidence either that the sums in dispute had been 
paid or that they represented interest on loans these sums were treated by the Income- 
tax Officer as taxable income. 

The main contentions on behalf of the assessce were, first, that as the return 
was not accepted by the Income-tax Officer the a'-sessee was entitled to a notice 
under section 23 (2) requiring him to attend at the Income lax t)ffice or to produce or 
cause to be produced any evidence on which he relied in support of his return and that 
this was not done and, secondly, with regard to the sum of Rs. 20.155 that il was not 
within the competence of the income-tax Officer to treat this sum as part of the asses- 
see’s income after he had been called on to show cause why he should not be treated 
as the agent of the recipients. 

The answer to the first point seems to me to be that the provisions of section 
23 (2) were complied with when notice was issued to the assessee on the 25th January 
1924 to show cause why he should not be assessed at the sum therein named. He 
was then given every opportunity of appearing and producing any further evidence he 
might rely on but he failed to take advantage of the o.oportunity and asked that the 
assessment should be made on the evidence already produced. It was not, in my 
opinion, a case wh^re the assessee failed to comply with a notice issued under sub- 
section (2) of section 23 so as to make it incumbent on the Income-tax Officer to make 
the assessment under sub-section (4) of section 23. 'I he evidence that the assessee 
wished to rely upon was all before the Income-tax Officer and assessment was rightly 
made under section 23 (3). It was suggested in the course of argument that the as- 
sessment could not in the circumstances be made under the third sub-section but 
should have been made under sub-section (4) as the terms of the notice, if any, were 
not complied with, but even so and assuming the assessment should ha\ e been under 
sub-section (4), this would not help the assessee as in that case no appeal would lie 
under section 30 and consequently no right to have a case staled would arise. Indeed 
the Commissioner in the case stated has taken this point urging that the assessment 

must have been under sub-section (4) of section 23 and consequently under the pro- 
viso 6f section 30 no appeal lay to the Assistant Commissioner and the order passed 
under section 31 was ultra vires and consequently under the provisions of section 66 
(2) and (3) the Court had no jurisdiction to order a case to be stated. As I have 
already pointed out the assessment was not made under sub-suction (4). Had it been 
so the demand notice would have shown that no appeal lay and certainly no appeal 
would have been entertained. Moreover if the Court had no jurisdiction to pass an 
order under section 66 (3) the point should have been raised on behalf of the Com- 
missioner when the rule was heard but the Income-tax authorities and everybody else 
until the case was stated have treated the assessment as being made under section 23 
V3J and I think rightly. 


With regard to the second point i am of opinion that the notice calling upon 
the assessee to show cause why hr .should not be treated as agents for the recipients 
of the sum of Rs. 20,155 did not preclude the Income-tax Officer from irealin<y the 
sum m question as the income of the .assessee. He had already been called*on to 
Show cause why he should not be assessed at a figure which included this item as Dart 
01 his income and the later notice was merely an alternative in the event of the sum 
heing proved to be interest on loans due to persons outside British India. Both 
tions might have to be considered but the second would only arise in the event of 

thT interest on loans and in my opinion the notice of 

the 6th February did not preclude the Income-tax Officer from treating the sum in 
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question as part of the assessee’s taxable income in the absence of any explanation 
or any evidence to the contrary. ^ ^ 

f '!>? of Rs. 5,J57 and Rs. 5.278 the Commissioner was 

further directed to consider the question whether there was any evidence that these 
sums were paid to the recipients thereof as interest on partners^ capital. With regard 

to the first sum which was paid to Ghatsiram Lachmi Narayan of Jaipur no evidence 
was offered that money had been borrowed from Ghatsiram for the purposes of the 
assessee s business on such terms or conditions as would make the interest deductiMe 
under section lo sub-section (2) clause (3) of the Income-tax Act. It further appeared 
that the assessee owed him a sum of Rs. 1.35.000. The Income-tax Officer infer- 
red that It was highly improbable that Ghatsiram residing in Jaipur would allow a Behar 
firm to remain in his debt for so large an amount unsecured unless he held an interest 
in the firm as proprietor and no evidence to rebut this inference was offered by the 
assessee either before the Income-tax Officer or before the Assistant Commissioner on 
appeal or before the Commissioner on review. I think that in the circumstances the 
Income-tax Officer was perfectly justified in drawing the inference. With regard to 
the sum of Rs. 5,278 again no explanation was offered as to this amount. It did 
appear, however, from the evidence produced that over Rs. 1,000 of this was paid part- 
ly to Nope Chand Mangniram and partly to his ka>‘pardaz and the rest to relatives 
mostly women. In the absence of any evidence in support of the deduction of the 
item the Income-tax Officer refused to believe that these servants and relatives had 
lent mortey to the firm and acting upon his special knowledge and experience of the 
manner in which Indian trading accounts are usually kept, he concluded that these 
payments represented interest on a partner’s capital debited as frequently happens in 
the names of various relations. Again I think the Income-tax Officer was in the circum- 
stances justified in drawing this inference. 

I have already dealt with the questions in dispute as to the item of Rs. 20,155. 
I may add that it appears from the Commissioner’s statement of the case that during 
the pendency of the appeal the assessee in a petition stated that he was not the agent 
of the persons to whom this sum was paid although at a later age when the matter was 
before the Commissioner on review the assessee’s pleader stated that he wished to be 
assessed as agent. As the Commissioner of Income-tax has stated “When the asses- 
see, so far from offering any evidence, cannot even make up his own mind what status 
he should be regarded as possessing, the Department has no alternative but to com- 
pute the income on the materials before it.” It may be pointed out that if the asses- 
see seeks to deduct from his business profits certain items on the ground that they 
are allowances within the meaning of section lo of the Act, the onus of proving 
that such allowances are permissible rests with him. In the present case I think 
that the assessment was right and that the assessee’s petition should be dismissed 
with costs. Hearing fee Rs. 200 including the sum of Rs. 100 already deposited. 

FOSTER J.;— I agree. 


[ 142 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir hlurray Coutts Trotter^ lit.. Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasly. 

[gth November, iqzs-l 

The Commissioner of Income-tax, Madras • • Referring Officer. 


V. 


Assessee. 


Subramany^ Sastrigal 

iHccnu^tax Act (AT/ of 1922). 2 (i) (a) ofiA lO^Asusuc 

burinest — Loatu on usufructuary mortgages — Mortgaged lasids leased book to gg 

therefrom, if agricultural income. 

The assessee carrying on a money lending business lent money in the coarse 
on the security of lands usufructaarily mortgaged to him and on the *ame day as the mortgages 
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he leased those lamU back to the mortgasors with stipulations for fixed annual payments as rent 

amounung to a definite percentage on the respective loans advanced and for payment of Government 
last by the mortgagors. On an assessment to income-tax of the income deriv^ from the usufruc- 

tu2ry inort^ 3 gtts» 

HM, that oi. the finding by the Comn.iseioner tl.at the mortgages „ere laken in the coarse 
of Ihe money lending bus, ness, the aforesaid animal payments could not be excluded from Se 

C^e [Referred Case No. 18 of 1925] slated under section 66 (2) of the Income- 
tax Act » of 1922) by the Commissioner of Income-tax. Madras, by letter No. 1118 
of 1925. dated the 1 2th September 1923, for the oj>inion of the High Court. 

CASE. 

f. .K y." 66 (2) of the Indian Income-tax Act I have the honour to refer 

fw the ^cision of the Hon'ble the Judges of the High Court the following question 

K K business lends money in the course of 

such business on the security of lands of which he takes usufructiiaiy mortgages and 

rfhe immediately leases these lands back to his customers with sti^tions for fixed 

annual Payments (which amount to a definite percentage on the respective sums advanc 

ed) should these annual payments be excluded from the assessment of the profits 

0? thfindianincomeiux the meaning of section a (^.) («) 

SCO from prlfessCn^ara^proy^ln^ b^ufineL^'' Th^ 

S” at, 

sx-s .rst-r ;,t “ss “HSf 

that income from usufructuary mort«*^a^es fu u idea 

money lending will be reduced to Rs. 3,000. ' ^ estimate under 

by the capIulisUrnoHrore"deriv'eTfromZ^^^^ 

of money lending It appears to J tlTjZl auCntL anTco.^^n'" 

as this must look to the substance of the transaction Th^ c ° in such a case 

mcome is his money lending business and the mortgage and °Mst °ba k 

devices adopted partly to protect his canital fnf merely 

profits from liability to income-tax 1 1 is?videm from fhf H business 

come is to avoid subjecting the income from land to doublftaxalion 

of Und revenue and once in the form of income-tax. xation, once m the form 

EXHIBIT A. (TRANSLATION). 

Deed of mortgage with possession and eniovment . 

viSgh®:f,Lt,rs! ’^“•'i.hay Row, Maharattrca:^ vll'hn^ 

(i) Appaswami Mohithay Row, aged about 33 
UJ Ramachandra Mohithay Row, aged about 28 

(ll Mohithay Row, aged about ac and 

WJ Chathrugna Mohithay Row, minor aged about u- 

or and brother No. i Appaswami Mohithay Row ^ S^ardian. protect- 
11—20 * 
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r^idine at Salakkarai Street. Ammapet, Papanasam Taluk, Tanjore district, in favour 
of Subr^ania Sastrigal, son of Swaminatha Sastrigal, Brahmin caste, Saivite religion 
landholder, residing at No. 36 ^ West Street, I’anjore Fort. ^ ’ 

We have received the sum of Rs. 37,000 as loan from you on the morteaee 
^th ^ssession of the undermentioned wet and dry lands, house sites, tope, hou4s 
&c., which originally belonged to our ancestors, subsequently enjoyed by our father and 

at present being enjoyed by us in our right and possession. The details of the receint 
of this sum of Rs. 37,000 by us are ^ 

Rs. 35,500 being the sum that we have to pay for the purpose of redeeming the 
promissory notes and mortgage bonds executed by us for loans borrowed for family 
purposes— at present retained with you— executed by us and our father the late Gopala- 
swami Mohithay Row, our brother the late Kasinatha Mohithay Row and the late 
Lal^hmana Mohithay Row, the younger brother of (i) and (2) and the elder brother 
of (3) and (4) above, the simple mortgage bonds executed in favour of Kumbakonam 
A.V. Ramaswami Ayyar, Enangudi Ramayya Nayudu and R. Swaminatha Ayyar and 
usufructuary mortgage bonds executed in favour of Eswara fiaghavathar and Thanga* 
velu Pillai of Madura and the promissory notes executed in favour of Dharmalingam 
Pillai, Natesa Thonkondar, Nayanappa Chettiar, Abhirami, Varadaraja Kalingarayar, 
Vayyapuri PiUai, Pichlammal, Periaswami Mudaliar, Vasudeva Rao, Kamalabai and 
Veerappa Chettiar. 

Rs. 1500 being cash received from you for the purposes of repaying small hand 
loans of our family and defraying our family expenses and for the registration fees 
etc., of this document. 


As we have received this Rs. 37,000 being the total of the items as per .parti- 
culars above, you will in lieu of interest enjoy the undermentioned wet and dry lands, 
buildings, sites, topes, houses etc., after paying the revenue, taxes etc., for a period of 
5 years from the above date. After the prescribed period in whichever Chithrai 
Kalavathi, you demand the mortgage amount we will pay and redeem the lands. We 
have executed this usufructuary mortgage deed after assuring you and making you 
believe that except the simple and usufructuary mortgages in favour of the persons 
specified above, there is no other usufructuary or simple mortgage, sale, maintenance, 
security, exchange, gift or other previous encumbrances on the properties. In support 
of this we have given a patta and encumbrance certificate from 1895 to 1923* We 
will redeem the above mentioned loan documents and hand over to you the original 
documents as security. 

EXHIBIT B. (TRANSLATION). 


The cash lease deed executed this 29th day of August, 1923, by the sons of 
Gopalaswami Mohithay Row. Maharatta caste, Vaishnavite religion, landholders, 

(1) Appaswami Mohithay Row, aged about 33 

(2) Ramachandra Mohithay Row, aged about 28 

(3) Narayanaswami Mohithay Row, aged about 20 and 

(4) Chathrugna Mohithay Row, minor aged about 16, by his guardian, protect- 

or and brother Appaswami Mohithay Row, 

residing at Salakkarai Street, Ammapet, Papanasam Taluk, Tanjore district, in favour 
of Subramania Sastrigal, Brahmin caste, Saivite religion. landholder, residing at No. 
364, West Street, Tanjore Fort. We have agreed to pay y )u in cash the sum of 
Rs 4.200 per year on contract in lieu of the paddy, kar and semba, green hay. 

produce from dry lands, house-rent etc., (being the yield from the lands) which we 

have to pay every year on the undermentioned wet and dry lands, ^ouse sites, tope, 
houses etc., which we have this day mortgaged to you and of which you are in enjo^ 
ment and which we take on lease for a period of 3 years from Ruttothtoi to 
thana. Out of this sum of Rs. 4,^00, excluding the sum of Rs. 870 being the 

kist on the above-said lands, house.tax etc., which we have agreed to ^ ^ 
behalf get a receipt for the same and enter the receipt of the money m this document, 
fay thTbaLnce of Rs. 3.330 before the 30th Masi of evenr year and enter the 
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same in this document. If we fail to pay the lease amount on the due date or fail to 
pay the kist and house-tax, or if there was any balance in payment, in addition to our 
losing oui* right to hold the lease we bind ourselves and our descendants to pay the 
lease amount etc., with interest thereon at the rate of 12 annas per hundred per 
mensem from the date of default to the date of payment whenever you demand the 
same from out of our other property. After the period is over we will place you in 
enjoyment of the above-mentioned lands. You have no connection whatever with any 
loss that may arise in the above-mentioned lands from floods, drought, act of King, act 
of God, etc., or if there was increase or decrease in the Sircar kist, house tax, etc. 

K. > . S'isha Iyengar" , for .4. V. Vtsvanatha Sastfi, for the assessee. 

M. Patanjali Sastri^ for the Crown. 


JUDGMENT. 

The finding of fact in this case necessarily involves that the question propound- 
ed in the reference, should be answered in the negative. The assessee will pay the 

costs of the Commissioner of Income-tax, Madras. Rs. 250 (Rupees two hundred and 
fifty) 


[M3] IN THE HIGH COURT OF JUDICA'I URE AT MADRAS. 

Before Sir Murray Coutte Trotter. Kt., Chief Justice. Mr. Justice Krish- 

nan and Mr, Justice Beasley. 

[nth November, 1925.] 

Sheilc Abdul Kadir Marakayar and Co. . . Assessees * 

V. 

The Commissioner of Income-tax, Madras 

«irh C^..^rtutte,teu fj„,e, ' 

.me. anJ »» 

lion under the general powers conferred bv u ^ the High Court has jorudic- 

'"""T TJZ "T t U.e%[„'ro„ Of 'll.rcorr,*'' ^ 

Alc^A Askd<mn Co. v. Chief Revmru Authority. I I. T. C. 2*i. Applied. 

Iocou.e^Ua Mad„a. to Co^utissiouer of 

the assessee.* Ayyangar, instructed by N. Srinivasa Ayyangar, for 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

tbP the Indian Income-tax Act, 1022 it is enart^ri “r< - 

either oThisl^Lriororon Commissioner may'! 

him, draw up a starl°nt°o 7 tLlTrand'ref"r"u 

High Court” and by sub-section (2). “Within one month nf thereon to the 

under section 31 or section 32 the assessee in ^ Passing of an order 

may. by application accompanied by a fee of Rs 1 00 or°su7h Passed, 

prescribed, require the Commissioner to refer to the 

arising out of such order, and the Commissioner shlll w^thi^ ^ any question of law 
of such application, draw up a statemTt of X c^e ^ receipt 

eMhX Court." There is a proviso with thich we X opinion 

enabling the assessee if the final determination of the concerned 

(1926) I* L, A, 49 Madd 725r 
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the Commissioner refuses to state the case on the ground that no question of law 
arises, the assessee may apply to the High Court and the High Court if it is satisfied 
of the correctness of the Commissioner’s decision, may require the Commissioner to 
state the case and to refer it and, on receipt of any such requisition, the Commissioner 
shall state and refer the case accordingly.” 

It is clear that sub-sections (2) and (3) of section 66 are in terms limited to 
orders passed under sections 31 and 32. As to orders in review passed by the Commis- 
sioner under section 33 as in the present case, there is nothing to operate upon except 
section 66 (i) and the assessee has no remedy unless we hold that the court has 
power to order the Commissioner to state a case embodying any point of law that 
may arise in the course of proceedings under section 33. The Privy Council has held 
in Alcock Ashdown and Co. v. Chief Revenue Authority^ Bombay (i), that the 
words of the older Act of 1918 import a mandate to the Commissioner to state a case 
where a real point of law arises, and has further held that if he improperly declines 
to do so the court may compel him under the general powers of the Specific Relief Act. 
It is conceded by Mr. Patanjali Sastri that sub-sections (2) and (3) of section 66 of 
the present Act only applies to orders under sections 31 and 32 ; but he asks us to 
draw the inference that the power of the High Court was meant to be confined to cases 
under those sections and was by implication taken away in the case of orders under 
section 33. The result would be that the Commissioner by calling up the records under 
section 33 would be in a position to burke any further enquiry whatever. We do not 
think that that can have been intended and we accordingly hold that the principle of 
Alcock Ashdown and Co. v. Chief Revenue Authority, Bombay (i), must be appli- 
ed to orders under section 33. It follows that the statute has set a period of limita- 
tion on applications which relate to orders passed under sections 31 and 32 and not on 
those which relate to orders passed under section 33. The answer appears to be that 
the jurisdiction conferred by section 45 of the Specific Relief Act is discretionary and 
that in the case of unreasonable and unexcused delay the court would refuse to exercise 
it. 

The Court therefore directs the Commissioner to state a case, it not being 
seriously contended that there is not a substantial point of law involved. Costs of 
this application reserved. 


[IM] IN THE CHIEF COURT OF OUDH. 

Before Mr. Justice Wazir Hasan and Mr. Justice Ashworth. 

[7th December, 1925*] 


The Lucknow Ice Association 


Assessees.^' 


V. 


The Commissioner of Income-tax, United Provinces . . Referring Officer, 

/ticomc-tax Aet{XI of Sees. 3 W 60 — Lucknow Ice Association^! f a fif^ wthiti 

3 Oudk Chief Court— If a High Corrt for references under See. 60 — Oudh Courts Act, Secs. 3 

General Clauses Act {United Provinces), Sec. 

The proprietors and managers of 6ve Ice factories formed themselves into an association, y 
the name of Lucknow Ice Association, for the promotion and protection of their >«« 

Association under the management of the parties u as to have the entire control over the 
sales and distribution of the profits of the constituent factories, to fix rates and pnee-s. 
counts and determine other matters arising out of the agreement and the sale proceeds were to be d.s- 
amone theni in certain proportions. On an assessment of :he Association, 

that the Lsodation wL a firm within the meaning of section 3 of the Income-tax Act 

and as such, was liable to assessment under the Act. j wu o of the 

By virtue of sections 3 and 8 of the Oudh Courts Act. 192/. read with (2 O of the 

r' ^«iriauses Act fUnited Provinces) igoj, the Chief Court of Oudh is a High Couit wiibm the 

Sean^ng of section 66 of the Income tax Act with jurisdiction to hear references thereunder. 

Case [Reference No i of 1925] stated under section 66 (2) of the Income-tax 
Act (XI of by the Commissioner of Income-tax, United Provinces, for the op.mon 

of the Chief Court. 

* (1926) 92 Ind. Cas. 2 s 7 ; A. I. R. (1926/ Oudh 191 
(1) I I. T. C. 221 ; 47 Bom. 742 
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I have been asked lo iiukc a rcftfince to the Judicial Commissioner of Oudh 
under section 66 (2) of the Indian Inconu- tax \cl, 1022. in connection with the rejec- 
tion of an appeal filed before the Assistant Commissioner of Income-tax, Cawnpore, in 
respect of the assessment of the Lucknow Ice Association. 

2. A preliminary question arises in view of the fact that the meaning of the 
term "High Court” in the Indian Income-tax Act. 1022, is not exactly defined. In 
section 3 (24) of the General Clauses Act. however, a High Court is defined in the 
following terms: "High Court used with reference to civil proceedings, shall mean the 
highest civil court of appeal in the part of British India in which the Act or Regula- 
tion containing the expression operates.” The Hon’ble High Court’ of the North- 
Western Provinces at Allahabad has jurisdiction in certain special classes of cases ari- 
sing in Oudh, but so far as other cases are concerned the definition of a High Court in 
the General Clauses .Act would appear to be applicable to the Court of the Judicial 
Commissioner of Oudh. References under section 66 of the Indian Income-tax Act. 
1922, may not, however, fall strictly within the definition given above, while in the 
Income-tax Act "High Court ” has not been defined. It therefore appears desirable 
to frame a preliminary issue on the question of jurisdiction in the following terms : — 

Wl^ether the Judicial Commissioner of Oudh has jurisdiction to hear references 
made under section 66 of the Indian Income-tax Act, 1922. in respect of firms whose 
principal place of business is in Oudh. 


3. 'I he facts on which the reference is to be made are as follows; 

I'he proprietors or managers of five ice factories in Lucknow joined in forming 
an Ice Association in terms of an agreement made on the isth March 1923 This 
agreement appears to have been intended to prevent loss arising from keen competi- 
tion between them and it provided amongst other things that some of the factories 
should at different times remain closed, while others should work under the direction of 
the Association m accordance with the terms of the agreement and that the Associa- 
tion should purchase ice from the different factories working at a certain rate ner 

Dilkusha Ice Factory was fixed at 12 annas per maund 

that rontrfl maund. It was further agreed 

that contracts for the supply of ice should be made for or on behalf of the Associa- 
tion at rates fixed by it from time to time and depots were to continue open at the 

non-working factories. Provision was made for the payment by the Association of fhp 

salaries of certain staff of the non-working factories. The profits arising from the sale 

seTof tL A deducUng the cost of the ice manufactured and otheT expen 

factories on consideration of 
their relative capacity according to certain shares specified in the agreement Tt urttc 

provided that 10 per cent, of the profits were to be kept reserved 1 

A" Sale Commissioner and other office^f«^ 

1924 ^ 5 , bofhIrthTordinary waro^lhe ‘profitfoi thrAss«"ation fo*’r“tL'"prf ' 

Ssrp^ro“fit“^^^^ 

furrushed by the Sale Commissioner showing the operations oTthl A^soctuof 

the profits o‘f trA"ont “Ti;e\7cUhaUhl “ <=»argeable on 

ging agency acting under the terms 7 the deed 

and sale on a co-operative basis of the ice mamifartnr^H ^ the control 

the five ice factories and that it is not a se^arre 

urged that as the Association had no capital of own f 

to be carrying on any business or earning any profits of it®* Jtot be considered 

that the profits of the Association did not constitute ■ ^'**'^**®*'* 't »» argued 

the sard Association liable to taxation and assessment under Thfl^^mMa^AcT bul 
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constituted profits or gains of the business of the ice factories liable to taxation and 
assessment separately under the Act. 

6. In order to determine the points of law which arise in connection with this 
reference it is necessary to refer to section 3 of the Indian Income-tax Act, 1922, by 
which income-tax is made chargeable in respect of all “income, profits and gains of 
the previous year of every individual, Hindu undivided family, company, firm and 
other association of individuals.” It does not appear to be disputed that the Associa- 
tion worked generally in accordance with the agreement, and in view of the balance- 
sheet filed by the Sale Commissioner and the terms of that agreement it cannot seri- 
ously be contended that the Association did not make “profits.” But it appears to be 
contended that such profits must in view of the nature of the agreement be regarded 
as profits of the several constituent firms (or individuals) and not of the Association 
and should have been assessed on this basis and not on the basis actually adopted. 
It is true that the agreement makes no provision specifically for capital or property 
belonging to the Association itself other than money receipts from sale, but the balance- 
sheet indicates that deposits were made by the various partners corresponding almost 
exactly to the shares in which the profits of the concern were to be divided. The 
agreement itself provides for the daily credit of sale proceeds to the bank accoimt of the 
Association, for weekly payment for ice received and for the division of profits of the 
Association. The question is therefore not so much whether the Association had 
capital or profits as whether it had profits separately assessable under the Income- 
tax Act, 1922. 

7. The only legal question therefore which it seems necessary to refer may be 
framed thus. 

Was the Ice Association described in paragraph 3 above a firm within the 
meaning of section 3 of the Indian Income-tax Act whose income, profits and gains are 
liable to assessment to tax under the said Act?. 

This is in ray opinion sufficient to include any legal question arising in this case 
necessary to determine the liability of the profits to separate assessment of income-tax. 
Other points such as the contention that it is a mere managing agency, that it had no 
capital and the like, are merely subsidiary and are sufficiently covered by the above 
question. If the Ice Association and its profits come within the scope of section 3 of 
the Act they will be separately assessable and if they do not, they will be assessable 
only as the profits of the constituents or individuals and for this reason the question 
as framed above appears sufficient to cover the only essential point of law raised in the 
case. 


8. I have furnished Mr. Zahur Ahmad, the pleader of the assessees, with a 
copy of paragraphs 3-7 of this note except that the issue in paragraph 7 was previous- 
ly slightly differently framed and with a list of the documents which it is intended ^ to 
submit with this, and 1 have also asked him to refer me to any ruling on the question 
of jurisdiction. The latter he has been unable to do. As regards the former, he does 
not press for the reference of anv question beyond what has been stated above. 

9. In order to determine the meaning of the word firm” which is used in the 
Indian Income-tax Act it is desirable to refer to the Indian Contract Act. In that Act 
it is laid down that “persons who have entered into partnership with one another are 
called collectively a ‘firm’ ” and ‘partnership’ is defined as the relation which subsists 
between persons who have agreed to combine their property, labour or s 1 1 
some business and to share the profits thereof between them.” Now, the use ot tn 

words “property, labour . or skill” cannot be taken in any very narrow sense. It is 

certainly not necessary that partners should combine all their • 

stitute a partnership, and the same consideration would ° including 

der of the words "labour or skill”. 1'hese words again may well be 

such work of organisation as was actually to be performed by 

parties were to hold a meeting in accordance with parapaph 4 o ^ ’ . 

fix rates and prices and to adjust accounts and to determine other matters so tha 
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this way there was clearly a combination of “ laboi^ and skill. ” ^ 

agreement was one of association for the purpose of doing business 

between the firms or individuals owning the constituent factories. This, 1 think, is 
the only rational interpretation that can be put upon it. Even if reference be made to 
paragraph 19 in which it is laid down that what was to be divided was the sale- 
proceeds of the ice after deducting the cost of the ice manufactured, I do not think 
that this can be understood as meaning anything other than doing business toy the 
sale of ice) and sharing profits arising therefrom. Paragraph ii refers specifically to 
purchase of ice, and although these words are actually used only with reference to one 
of the factories, the agreement taken as a whole clearly provides for the purchase of 
ice by the Association from each of the constituent factories for the lime being engag- 
ed in manufacture, for sale of that ice to the public either through the constituent 
factories or otherwise and for division of the profits between the different rnembers of 
the Association in proportion to certain specified shares (with certain provisions for 
carrying some of the profits to a reserve for the incidental expenses). I may mention 
that in th^ balance-sheet there are shown deposits by the various constituent factories 
which are almost exactly in proportion to their shares. This would go very near to 
representing a combination of property (a term which must necessarily comprise funds 
also), but in any case there is clearly a combination of labour and skill. As regards 
the question whether the -Association was actually doing business, apart from the fact 
that purchase and sale is essentially business, it may further be noticed that it is ad- 
mitted by implication in the grounds of appeal before the Assistant Cpmmissioner 
where it is contended in paragraph 2 that the Association had no authority to do any 
business except what was provided for in the agreement. This latter restriction 
applies to any company or firm which is constituted by any definite agreement or 
articles of association, but the language clearly shows that the Association was engag- 
ed in doing busihess, and a similar conclusion can be drawn from paragraph 6 of the 
present petition. The position therefore would appear to be that whatever profits or 
loss accrued in manufacturing the ice in one of the constituent factories and selling to • 
the Association at the price fixed would be the profit or loss of that individual factory, 
while whatever profit was gained on the sale to the public of the ice after purchase 
from the constituent factories would be the profits of the Association, and this in its 
turn would be divided to the constituent individuals or firms. This Association does 
not appear in any essential way to differ from any partnership of individuals or firms; it 
is clearly a firm, and its profits are separately taxable under the Income-tax Act, 1923, 
as the profits of the Association. 

10. I may notice incidentally that the question whether the profits in any way 
affect the assessment of individuals does not seem to come within this reference. The 
Income-tax Act itself makes provision for the fact that profits of a firm or company 
may be both income of the company as such and also when divided may be part of 
the income of the individuals constituting the company or the firm. But this does not 
appear to affect the matter. The Act itself makes provision to prevent this resulting 
in double taxation and provides for taxation in different ways of income derived, for 
example, from registered and unregistered firms, and the question involved in this case 
is not a question of what may ultimately happen to those profits but whether the 
profits are separately assessable as the profits of this particular Association. For this 
reason I have declined to add to the list of documents a copy of the assessment order 
of the Income-tax Officer of Bareilly in the assessment case of Seth Ramchand Lachh- 
manDas, dated the i2th January, 1925, which the pleader for the applicants asks 
should be included amongst the documents. No mention of this has been made in the 
pounds of appeal before the Assistant Commissioner and, in my opinion, it is quite 
irrelevant to the present reference, which is on the point of law only. 

11. The questions for determination by the Judicial Commissioner therefore 
appear to be the following : — 

(1) Whether the Judicial Commissioner of Oudh has jurisdiction to hear re- 
ferences made under section 66 of the Indian Income-tax Act, 1922. in respect of finns 
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whose principal place of business is in Oudh ? and 

(2) Was the Ice Association described in paragraph 3 above, a firm within the 
meaning of section 3 of the Income-tax Act, whose income, profits and gains are liable 
to assessment to tax under the said Act? 

As regards No. (i), I am of opinion that the Judicial Commissioner of Oudh 
has jurisdiction to hear the reference, but the point does not seem to have been decided 
definitely, and it seems desirable that the Court should give a definite decision in the 
matter. 

As regards No. (2), I am of opinion that the words cover such an Association 
as has here been dealt with so as to make the profits, if any, accruing to it, separately 
assessable as the profits of the Association under the Indian Income-tax Act, 1922. 

DEED OF AGREEMENT. 

This agreement made and entered into this 15th day of March, 1923, between 
Sheikh Amir Hasan Sahab, Proprietor, Victor Ice Factory, Lucknow, of the first part, 
Babu Ram Gopal Saheb, Manager of the Ramchand Lachman Das Ice Factory of the 
2nd part, Mr. K. D. Seth, Manager of the Bhargava Ice Factory. Hazaratganj, Luck- 
now, of the 3rd part, Babu Kashi Pershad Saheb, Manager of the Karundia Industrial 
Development Co., Ltd., of the 4th part and Mr. Gardner, Proprietor of the Dilkusha Ice 
Factory, Lucknow, of the 5th part as representatives of the Victor, the Ramchand 
Lachman Das, the Bhargava Ice Factories,' the Karundia Industrial Development Co., 
Ltd., and the Dilkusha Ice Factory, respectively, situated in Lucknow. 

Whereas the parties hereto carry on the manufacture, business and trade of ice 
in Lucknow and do also carry on the trade and business of ice outside Lucknow in 
connection with the ice factories mentioned above situated in Lucknow and whereas 
the said parties are desirous of promoting and protecting their said trade and business 
and of facilitating the public interests and economising the working of such trade, 
manufacture and business and for that purpose have agreed in consideration of the 
mutual benefit and protection to be secured thereunder by them respectively, to enter 
into this agreement upon the terras and conditions hereinafter expressed and to form 
themselves into an Association called the Lucknow Ice Association with its Chief 
Office at Lucknow. 

Now it is hereby agreed for the consideration aforesaid as follows; — 

1. That the Association herein formed shall work in accordance with the terms 
of this agreement for two years at least from 1st April, 1923, to 31st March, i 92 S> 
unless and until dissolved by the majority of the parties hereto or by a majority of the 
persons, firms or companies at any time parties hereto, this Association shall continue 
to work and operate for a further period of 2 years. 

2. That a majority of the parties hereto or a majority of the persons, firms or 
companies, at any time- parlies hereto may at any time, during the operation of this 
agreement, admit any person, firm or company engaged in the same trade, manufacture 
or business to the benefit of this agreement on such terras and subject to such condi- 
tions as the such majority shall think fit. Such persons, firms or companies shall on 
such admission execute an agreement then subsisting in execution of amendment of 
this agreement and shall hereafter be deemed the party hereto. 

3. That the Association will have the entire control over the management of 
sales and distribution of the profits to the factories, and the proprietors or managers 
(as the case may be) of the respective factories shall be bound to assist the Associa- 
tion in making the work easy arid more successful. 

4. That the parties hereto shall hold a meeting as far as possible once in every 

month and oftener, if necessary, to manage the affairs of the Association, to fix rates 

and prices and adjust accounts and determine other matters arising out of this agree- 
ment, and the terms of this agreement may for the promotion of the purpose herein 
before set forth be amended or e.Uended at any such meeting on any such terms as 
shall be approved or agreed by the majority present at such meeting m person or by 

proxy. 
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5. That the quorum necessary for the transaction of the business at a meeting 
of the Association shall consist of at least 3 of the parties to this agreement. 

6 That if within half an hour from the time appointed for the meeting a quo- 
rum is not present the meeting if convened upon the requisition of the members shall 
be dissolved. In any other case it shall be fixed for some other day at suitable time 

and place. 

7. That the questions arising at any meeting shall be decided by a 
of votes, each party to the agreement for two years at least having one vote, 
of equality of votes the Chairman of the meeting shall have a casting vote. 

8. That at least for two years of this agreement Mr. IC D. Seth as 

of the Bhargava Ice Factory shall work as a Cha rman, Munshi Amir Hasan Saheb as 
Proprietor of the Victor Ice Factory shall work as an Honorary Sale Commissioner 
and Babu Ram Gopal Saheb as Manager of Ramchand Lachman Das Ice Factory 
shall hold the office of Honorary Secretary of the Association. Babu Kashi Pershad 
Saheb as Manager of the Karundia Industrial Development Co., Ltd., shall be the 
Hony. Auditor of the Association. 


maiority 
In case 

Manager 


9. (rr) That the Sale Commissioner shall also have a power of attorney on 
behalf of the Association the terms of which will be fixed afterwards by the parties 
concerned. 

(6) That the parties to the Association shall cause proper minutes to be 
made of the proceedings of all meetings and of their own presence thereat respectively, 
and all orders and resolutions signed by the Chairman concerned shall be receivable as 
evidence In all legal proceedings. 

10. That the Chairman e’ect shall preside at every meeting of the Association. 
If the Chairman is not present within 15 minutes after the time appointed for holding 
the meeting or if there is no such Chairman the parties present shall choose some one 
present from them to be a Chairman of such meeting. 

11. That the Dilkusha Ice Factory will work in accordance with the directions 
of the Association throughout the first season at least and whatever ice be purchased 
from ii by the Association will be paid at the rate of Re. 0-1 a*o per maund. 'I'hat for 
this firs^ season (i. e., 1923-24) the Bhargava and the Victor Ice Factories and for the 
next season, X924'25, Karundia Industrial Development Co. and Ram Chand Lach- 
man Das Ice Factories will remain closed. 


22. That subject to the terms regarding rates contained in clause ii of this 
agreement the Association for two years at least will pay the cost of ice not less than 
ten annas per maund to he owners of the factories (excepting Dilkusha) and this sum 
will be paid weekly to the factory owners. 

13. That subject to the terms contained in clause ix of this agreement the 
Association shall have the power to work at any time any non-working factories at any 
time, being parties to this agreement, but their Engineer’s pay will not be forfeited. 

24. That hereinafterr future contrac's for the supply of ice shall be made for 
and on behalf of the Association and the rates for the sale of ice shall also be fixed 
from time to lime by the Association. 


iS« That during the season at the totally non-working ice factories, if neces- 
sary, depots for the sale of ice shall be maintained by the Association and 2 maunds 
of ice daily free of charge shall be given by the Association to every totally non- 
working factories. 

16. That the salaries of the Engineers of the totally non-working factories 
and other staff necessary for carrying on the derols* work shall be paid by the Asso- 
ciation. They will remain and will work under the control and supervision of the Sale 

Commissioner. 


1 . 1 17* Thai the rates for Che sale and disposal of ice shall be fixed from time to 

time by the Association. 
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th- keep the accounts in English and 

for this purpose the necessary staff shall be provided to him by the Association. The 

remarks* inspection and 

nh of ea h^^ of the preceding month will be kept ready for audit before the 


19. That the sale-proceeds of the ice after 
man^actured and other expenses of the Association 
parties, on the following basis proportionate to their 
following shares alJoted to each party : 


deducting the cost of the ice 
shall be divided amongst the 
capacity ; that is, according to the 


1. 

2 . 

3- 

4- 

5- 


Victor Ice Factor}* 8 capacity about (800) maunds. 
Lachman Uas „ 7 (700) 


Bhargava 

Karundia 

Dilkubha 


• t 


2 i 

li 


>• 


9 I 


»» 


(275; 

(275) 

(»5o) 


ft 






ft 


Such profits shall be estimated and distributed during the term of this agree- 
ment as far as possible by the 15 th of every month after passing the accounts by the 
parties at the monthly meeting of the Association. Ten per cent, of the profits will be 
kept reserved in Bank for meeting accidental expenses of the Association which shall 
be disposed off as the parties may decide at the expiry of the season. The above 
shares (in this para) are fixed for the year 1923-24. and they are liable to revision for 
the next year if the out-turn of the factory by working is proved to be more or less. 

20. That the sale-proceeds will be sent to a reliable Bank which the Associa- 
tion may think fit, daily to be credited to the Association’s account and that during the 
Bank holidays the sale-proceeds shall be kept by the Sale Commissioner in his own 
custody. 


21. That the majority of the parties hereto shall have the power to put a stop 
to the working of any of the factory or factories (party to this agreement) by way of 
damages in case if there are three stoppages in the working of the factories. 

22. That all disputes of any nature whatsoever and at any time between any 
of the parties to this agreement or any other agreement then existing in execu- 
tion of amendment of this agreement or any other agreements arising out of the in- 
terpretation or operation of the agreement shall be decided by the members themsel- 
ves and the decision of the majority shall be final and binding on the party or parties 
concerned. 

23. That if in the opinion of the parties to the agreement any party or parties to 
this or other existing agreement does any act or makes any breach in contravention to 
the rules of the Association at any time during the term of the agreement the Asso- 
ciation shall be at liberty to impose a penalty upon such party or parties not exceed- 
ing Rs. 5,000 for a single year and single breach ; and this penalty shall be realised 
from the profit of the share of the defaulting party. 

In witness whereof we have set our hands the day and year first above written. 


Bisheshaf Nath Sfivastava^ for the assessees. 


The Government Advocate^ for the Crown. 

JUDGMENT. 

WAZIR FIASAN J:— This is a reference under section 66, sub-section (2) of 
the Indian Income tax Act, 1922, by the Income-tax Commissioner of the United 
Provinces of Agra and Oudh. The question of law which the Commissioner has refer- 
red to this Court for decision is stated in the reference as follows:— 

“Was the Ice Association, described in paragraph 3 above, a firm, within the 
meaning of section 3 of the Indian Income-tax Act, whose income, profits and gams 
are liable to assessment to tax under the said Act.” 

The Commissioner has answered this question in the affirmative and I am of 
the opinion that his answer is right. 
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It appears that on the IS th day of March, 1923 an agreement was made and 
entered into between two proprietors of two ice factories and three managers of three 
ice factories all situate in the city of Lucknow. In the preamble of this 
agreement the object of the Association formed thereby was stated to be 
the promotion and protection of the trade of ice business and of facilities to the pub- 
lic and also the economising of the working of such manufacture and business. The 
Association formed under this agreement was to work in accordance with the terms 
contained therein for a period of two years from i.st April 1923. to 31st March 1925. 
The Association thus formed was to have the entire control over the management of 
sales and distribution of the profits to the constituent factories, and the proprietors 
and managers of these factories were bound to assist the Association “in making the 
work easy and more successful.” 'I'he parties to the agreement were to manage the 
affairs of the Association, to fix rates and prices and adjust accounts, and determine 
other matters arising out of the said agreement. On behalf of the Association, and 
under para 8 of the agreement, M. Amir Hasan, proprietor of one of the constituent ice 
factories w-as to work as an hon-^rary Sale Commissioner. Rates for the sale and dis- 
posal of ice were to be fixed from time to time by the Association and the sale Com- 
missioner was to keep the accounts and was provided with a staff to be paid by the 
Association. Paragraph 19 of the agreement provides for the distribution of the sale 
proceeds of the ice amongst the constituent factories in certain proportions. On an 
interpretation of these terms of agreement, I am cleariy of opinion that the Association 
formed under this agreement is a firm within the meaning of section 3 of the Indian 
Income-tax Act of 1922, and as such, is liable to assessment under the same Act. 


The reference before us also raises a preliminary question as to the jurisdiction 
of this Court to entertain this reference. In other words, the question is, whether this 
Court is a High Court within the meaning of section 66 of the Indian Income-tax Act of 
1922. Section 8 of the Oudh Courts Act, 1925, runs as follows: — 

“The Chief Court shall be deemed for the purposes of all enactments for the 
time being In force to be the highest Civil Court of Appeal and Revision.” 


This Court is the chief Court of Oudh under section 3 of the Oudh Courts 
Act, 1925. Section 4, paragraph 21, of the General Clauses Act, 1904, (United Provin- 
ces) defines “High Court” as follows “High Court used with reference to civil pro- 
ceedings, shall mean the highest civil court of appeal in the part of the United Pro- 
vinces in which the Act containing the expression operates.” The Oudh Courts Act 
operates in the Province of Oudh in the United Provinces. I am, therefore, of opinion 
that the effect of the two enactments is to constitute this Court a High Court within 
the meaning of section 66 of the Indian Income-tax Act, 1922. 


ASHWORTH J. — I agree. Certain manufacturing firms by means of an agree- 
ment formed a selling association to prevent under selling by the constituent firms 
One clause in the agreement provided for an article manufactured by the constituent 
firms being paid for at a fixed rate by the Association. It is alleged in argument that 
heavy losses were incurred by the constituent firms by manufacturing at this rate In 
my opimon the Association was clearly a separate firm within (he meaning of section 3 
of the Income-tax Act. The reference has been made in a form which does not require 
this (.ourt to decide the method of assessment, but it is apparently, from the arguments 
of Counsel for the Association, (he method that the Association reaUy objects to 

ihere does not appear tome any reason why the profits of the Association should be 

held diminished by any losses of the individual firms. 


BY COURT. 


The answer of the Court to both questions asked 
mative.. Having regard to the provisions of section 66 
ciation shall bear the costs of this reference. 


in the reference is in the affir- 
(6), it is ordered that the Asso- 



164 


INCOME TAX CASES 

[ 146 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Be/ore Mr. Justice LeRossi^nol and Mr. Justice Martineau, 

[6th January, 1926.] 

Tora Gul Boi . . Assesses. 

V. 

The Commissioner of Income-tax, Punjab and N. W. F. 

Province . . Rejerrin^ Officer. 

Income tax Act {X I of IG22). See. 66 — Assessment of resident in North West Fromier Pro- 
vince — Refer, nee to Lahore Ifi^h Court — Comptieney — "High C urt," what is — General Clauses Act 
( I of i8q?), Sec. •». 

‘ The High Court ” in section 66 of the Income-tax Act with reference to a.'sessment of 
an assessee re ident in North*We-(t Frontier Province is the Court of the Judicial Commissioner of 
the North West Fiontier Province and not the I.abore High Court and consequently the latter Court 
has no jurisdiction to entertain a refeience in connection with such an assessment. 

Case [Referred Case No. 30 of 1925] referred by the Commissioner of 
Income-tax, Punjab and North-West Frontier Province, under section 66 (i) of the 
Income-tax Act (XI of 1922), with his letter No. 378, dated 9th July, 1925, for the 
opinion of the High Court. 


CASE. 


in the course of a petition for review pending before me an important question 
of law has arisen, and 1 therefore refer the point for decision to the High Court of 
Judicature at J.ahore. 

2. The question of law that has arisen is not a general question of principle, 
but a special question arising out of the circumstances of the particular case under 
consideration ; and it will be necessary therefore for me to state the facts of the case 
first and then to specify the questions referred to your Tx)rdships for decision. 

3. The facts of the case are as follows : — 

In the year 1919 the assessee concerned, Tora Gul Boi, and other persons, who 
were residents and merchants of Bokhara, travelled to Europe via India with a large 
number of valuable furs entrusted to them by the Amir of Bokhara for sale in Europe. 
The furs are said to have been sold in 1919 and 1920 and the sale proceeds, amount- 
ing approximately to 16 lacs of rupees in Indian money, were first deposited with 
Messers. Cox & Co., in England, and subsequently transferred to India by this firm. 
The assessee and his companions returned to India in March or .\pril 1921, and it 
is understood that the remittance of the 16 lacs to India took place about the same 
time. On arrival in India the assessees travelled up-country to Peshawar. By this 
time the Bolsheviks had over-run Bokhara, and the Amir of Bol hara had fled from his 
country and taken refuge in Kabul. In view of the state of things in Bokhara, Tora 
Gul Boi, the assessee, decided not to continue his journey back to Bokhara but to take 
up his residence temporarily at Peshawar in British India. It is understood ^^at at 
this lime the 16 lacs of rupees, the sale p’^ice of the furs sold in Europe, were held by 


Messrs. Cox & Co., at the order of the assessee. 

At this stage the Amir of Bokhara then residing in Kabul claimed the whole of 
the sale proceeds of the furs as his property, and on the 24th March, 1922 instituted 
a suit in the Court of the District Judge of Peshawar against Tora Gul Boi and ms 
companions for rendition of accounts in respect of the «ale proceeds of t e urs m 
question, 'the plaint stated that the defendants, chief of 
assessee, Tora Gul Boi, had taken certain furs belonging to the plaintiff to 
for sale and after selling them had retained the sale proceeds in their possession, i ne 

plainiifl, therefore, prayed that the defendants should be otdf *<> 
of the sale of the plaintiff s goods and of the proffts realised by the sale 
a decree with costs against the defendants for the sum found ‘““'e plaintiff after 
deducting the necessary expenses. Pending the decision of the suit the plaintiff asked 
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for and apparently obtained an injunction from the Court restraining Messrs Cox 
& Co from^aying the money in dispute to the defendants until the decision of ‘^e 
The submitted by the defendants included among other matters an 

aSmissfon tLt fu s had beJ taken from Bokhara to England by the de en- 
dtms and sold for approximately .6 lacs of rupees. It is urged, horvever tha the furs 
were not the property of the plaintiff as an individual but in his capacity as the ruler 
of Bokhara, and it was u'ged that a change m the Government of Bokhara had 

occurred and that defendanrs were responsible, after deducting their expenses an 

commission, to account for the money to the Government of ^khara and not ^ 
plaintiff personally. It was furiher urged that the facto Government 
claimed the sale proceeds of the furs sold in Eu-ope as belonging to that Government, 
and to enfore their claims thereto,, it was alleged that the said de f deto Government 
in Bokhara had seized all the property of the present assessee. Tora Gul Boi, m Bok- 
hara. The defend nts further claimed that they were entitled to deduct from the sale 
proceeds, first all expenses incurred by them in connection with the venture and 
secondly their customary commission on the sale of the fu’^s. 

Shortly after the institution of the suit a compromise was arrived at between 
the parties to the suit and duly executed at Kabul on the 141b April, 1923 by the 

plaintiff and the agents of the defendants. By this compromise it was agreed that out 
of the sum of approximately j 6 lacs deposited with Messrs, Cox & Co., eight lacs 
would be given to the plaintiff, the Amir of Bokhara* five lacs wou’d be set aside for 
the benefit of the State of Bokhara, two lacs would be given to I'ora Gul Boi as his 
commission, and Rs. 60.000 and Rs. ao.ooo to the other two defendants respectively 
as their commission. As a result of the compromise a decree was passed by the 
District Judge, Peshawar, on the 24lh day of April, 1923 in favour of the plaintiff 
against the defendants in which the Court ordered that in accordance with the com- 
promise effected the defendants should pay to the plaintiff the sum of eight lacs of 
rupees. 

4. I'he question of law that I now desire to refer to your Lordships is as 
follows: — 


“Did the decree of the District Judge at Peshawar, dated the 24th April, 1923. 
deciding the suit in accordance with the deed of compromise executed at Kabul on 
the 24th April 1923, result in the receipt by the assessee, 1 ora Gul Boi, of the sum 
of two lacs of rupees on the date either of the compromise or of the judgment ?” 

S. Before proceeding to discuss the actual point of law for decision, 1 would 
refer in passing to other aspects of the case to make it clear that it is only if the deci- 
sion of the suit can be held to have caused the receipt of the sum of two lacs of 
rupees by the assessee, Tora Gul Boi, that this sum could be assessed to income-tax 
in British India. It is clear that up to that stage the assessee s remuneration in 
respect of the transaction had not been determined, but even if it be held that from 
the first moment that the sale proceeds came into the assessee’s hands he was entitled 
to retain definitely for his own use a proportion of the said proceeds as his commis- 
sion, such initial receipt look place in the United Kingdom. 1 he proceeds were no 
doubt remitted to British India to be held at the disposal of the assessee at about the 
same time that he assessee himself reached India on his return journey, but such 
remittance to the assessee in British India, or the bringing by assesse*; into British 
India of the sale proceeds cannot make the assessee s share of the proceeds assessable 
under section 4 (2) of the Income-tax Act, inasmuch as the assessee could not at 
that time be described as ajierson resident in British India. The assessee 's residence 
in Br'tish India undoubtedly commenced from the time when after reaching Peshawar 
on his return journey he decided to take up his residence in British India temporarily 
until conditions in Bokhara were such as to permit of his returning there in safety. 


6. I find it very difficult to express an opinion on the question of law specified 
in paragraph 4 of the reference. On behalf of the assessee it is argued that under 
sections and 219 of the Indian Contract Act an agent is entitled from the start to 
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deduct from the sale proceeds received by him for goods sold on behalf of his principal 
any sum due to him by way of expense^ or commission. On ihe other hand it is 
perfectly clear that it was not until the execution of the compromise at Kabul and 
the decision of the suit, both of which events took place in April, 1923 that the 
assessces remuneration was determined. The wording of the original compromise 
which IS in Persian is as follows. * * 

lam not acquainted with the Persian language myself but I understand that 
in the sentence q ;oted the future tense is used, and the meaning is that two lacs shall be 
given to Tora Gul Boi. as his commission. In paragraph 12 of his plea in the suit 
the assessee had claimed that his commission should be one-third of the total sale 
proceeds, and. as by the compromise he accepted one-eigth of the total proceeds, it 
appears clear that the commission had not been determined prior to the suit, and that 
although the whole sale proceeds were lying with Messrs. Cox & Co., at the order of 
the assessee, it was not until the decision of the suit that he had a legal right defi- 
nitely to appropriate to his own individual use any specified portion of those sale 
proceeds. The wording of the deed of compromise appears to make it clear that it is 
only on execution of the compromise and the decision of the suit that the assessee is' 
to enter into the enjoyment of his two lacs of rupees. As a result of the compromise 
a decree was passed by the Court on the 24lh April, 1923. The judgment of the 
Court on that date is to the effect that ‘‘the said compromise be recorded and a 
decree be passed in accordance therewith under Order 23, Rule 3.” As the actual 
control of the whole sum of money was at that time in the hands of the assessee sub- 
ject to the injunction issued by the Court to Messrs. Cox & Co., restraining them 
from paying out the money to the asse see until the decision of the suit, the form that 
the decree took was a simple money decree in plaintiff’s favour for eight lacs of 
rupees to be paid to the plaintiff by the defendants according to the corapromi e, but 
the compromise had by the order of the presiding judge been recorded in Court and 
the decree must be read in conjunction therewith. My opinion, therefore, is that the 
decree of the Peshawar Court, dated the 24th day of April, 1923, amounted to the 
receipt by the assessee, Tora Gul Boi, on that day of the sum of two lacs of rupees, 
and as that date fell within the accounting period ending the 31st March, 1924 , 1 am 
of opinion that this sum of two lacs of rupees has been correctly included in the 
income of the assessee, Tora Gul Boi, for the accounting period ending the 31st 
March, 1924, and assessed to income-tax for the financial year 1924-25. 

7. Copies of all documents necessary for the decision of this reference as speci- 
fied in the appendix attached to this reference are forwarded herewith. 

Aziz Ahmad., for the assessee, 

Carden Noad, Government .\dvocate, for the Crown. 

JUDGMENT. 

This is a reference from the Commissioner of Income-tax under section 66 of 
the Income-tax Act, and the first question is whether this Court has jurisdiction to 
entertain it, the point referred having arisen in connection with an assessment made 
on a person residing in Peshawar in the North-West Frontier Province. 

.A reference under section 66 has to be made to the High Court and Mr. Aziz 
Ahmad on behalf of the assessee contends that the term “High Court,” which is not 
defined in the Income-tax Act should be taken in its ordinary sense, and that as the 
same Officer is Commissioner of Income-tax both for the Punjab and for the North- 
West Frontier Provin^'e, the reference was rightly made to this Court- 

Although the Commissioner for the two Provinces is the same person, he was 
appointed by a separate notification for each Province {Gazette of India Notification 
Nos. 5;5i and 5553 of the 20th November, 1924), so that in making the reference he 
has erroneously described himself as “Commissioner of Income-tax, Punjab and North- 
West Frontier Province.*' In dealing with the assessment of the petitioner he was 
acting in his capacity as Commissioner for North-West Frontier Province, and we 
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do not see how in such capacity he was competent to make a reference to a High 
Court of .another Province. In sections of the General Clauses Act, 1897, it is 
stated that “High Court” used with reference to civil proceedings shall mean the 
highest Civil Court of Appeal in the part of British India in which the Act or 
Regulation containing the expression operates. The present proceedings are. in our 
opinion, civil proceedings, and the High Court would, therefore, in connection with 
them, be the Judicial Commissioner of the North-West Frontier Province and not the 
Lahore High Court. 

We hold that this Court has no jurisdiction to entertain the reference and 
we direct that it be returned to the Commissioner of Income-tax. We leave the 
parties to bear their own costs. 

NOTE. 

[By Act XXIV of 1926, section 66 of the Act has since been amencled by the insertion of a 
deSrition clause (8)^under which “the High Court*' for the purposes of the said section means, 
in relation to the North-West Frontier Province and British Baluchistan, the High Court of Judica- 
ture at I.ahore. — ED.} 


[ 146 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice LeRossignol and Mr. Justice Martineau. 

[6th January, 1926.] 

Messrs. Nanak Chand Fateh Chand .. Assessee.'"' 

V. 

The Commissioner of Income-tax, Punjab, and North-West 

Frontier Province . . Referring Officer. 

Inccme-tax Act i^Xlof I1J22), Sas, 2 in), {b) and 72 — Asstssee »tartiug business an 
April, i^zi^Notiee caliing for return for previous yedr ending with financial ytar-^Retum for 
full \2 months by assesset — Previous year, determination by Commissioner — Assessment on lasts of 
return. 

The assessee, a 6rm which commenced business on the i8th April, 1923, in compliance with 
a notice issued by the Income-tax Officer in April, 1924, calling for a return of its total income for 
the previous year ending with the 31st March, 1924. submitted a statement of its piofits for a period 
of 12 months from the i8ih April, 1023, to the 17th Ap il, 1924. Thereupon on the motion of the 
Income-tax Ofiicer, the Commissioner of Income-tax acting under Sec. 2(11) fb; of the Income-tax 
Act determined the full period of J2 months, for which the return was subir.itted. as the previous 
year for the purposes of the assessment and an assessment was te^ led for the year 1924-25 on the 
ba&ls of the return. The assessee contended that the above determination of the previous year by 
the Commissicner was iPegal and that it was not liable to be assessed as it was not in . existence for 
a complete year before the 1st April, 1924. 

Held, that the determination of the previous year by the ''ommissioner was legal and justified 
by the insuoctions of the Central Board of kevenue and tha» the assessment based on the profits of 
the previous year ending with the lyih April, 1924, was valid. 

Case [Case No. 41 of 1925] stated under section 66 (2) of the Income-tax Act 

3 Q of X922, by the Commissioner of Income-tax, Punjab rnd N. W. F. Province, with 

his letter No. 505 — ].M.~49S, dated the 2nd September. 1925, for the opinion of the 
High Court. ^ * vuc 

CASE. 

By petition dated the 26th May, 1925. under section 66 (2) of the Income-tax 
Act I am requested by the firm of Messrs. Nanak Chand Fateh Chand of Katra Hari 
Singh, Amritsar, to refer for the decision'of the Hon'ble Judges of the High Court of 
Judicature at Lahore two questions cf law arising out of the appellate order under sec- 
tion 3 1 of the Act passed by the Assistant Commissioner, East Punjab. Division on 

the 27th April, 192s. * 

__ \ 

a. The questions of law as set forth in the petition are as follows: (a) Whether 

the sanction accorded by the Commission er for assessing the petitioner is not illegal 

•(1926) l.L.B. 7 Lah. 123 ; 27 405: A. I. R. (1926) Lah. 421; 96 Ind. Caa. 368^ 
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and opposed to law. as clause 2 (ii)(b) (s/c) has no application to the case, (b) 
Whether the law permits the Department to levy an assessment during the first year of 
the working, when a new business is started and registeied before the Income-tax 
Officer. 

3. By my order, dated the 13th July, 1925, I found that question (b) as set forth 
above did not arise in this case, as, far from an assessment having been made during 
the first year of the working of the business in question, the first assessment was made 
when the firm had been in existence a little over a year and nine months and was 
based on the profits of the first complete year of the firm’s working. 

In the same order I also found that question (a) was so definitely answered by 
the provisions of the Income-tax Act. that, in order to save the assessees the exp^^nse 
of a reference to the High Court, I gave them an opportunity of appearing before 
me to enable me to explain the position with a view to their withdrawing their petition. 
A hearing was given on the 29th July at Lahore. Unfortunately the assessees did not 
empHy the services of a legal practitioner who would have understood the legal posi- 
tion and- exolained it to his clients, and as the clients have not withdrawn their 
application I have no option but to make the reference. 


4. The facts of this case are as follows: — 

On the i8th April, 1923, the assessees’ firm registered themselves in the office 
of the Income-tax Officer, Amritsar, in accordance with the provisions of section 
2 (14) of the Income-tax Act, and commenced business on that date- On the 31st 
March, 1924, the firm had been operating for ii months and 13 days in the financial 
year then closing, and in April, 1924, accordingly the Income tax Officer, Amritsar, 
under the provisions of section 22 (2) of the Act issued a notice to the firm requiring 
them to furnish a return of their total income during the previous year, that is, 
during the 12 months ending the 31st March, 1924- I*' response to this notice the 

firm, instead of declaring its profits for the 1 1 months and 13 days ending the 31st 
March, 1924, submitted a memorandum of its profits for a complete period of 12 
months up to the 17th April, 1924. At the end of this memorandum the assessee 
firm made a cUim that no rax should be charged for the assessment year 1924-25 as 
the shop was new and started on the i8th Aprd, 1923. after the commencement of 
the previous year as defined in section 2 (iil (a) of the Act. Such a cUm is founded 
on no provision of law. and the Income-tax Officer commenced assessment pro- 
ceedings according to law. 


5. Normally it was the duty of the Income-tax Officer to assess the firm to 
income-tax on the actual profits accruing in the 12 inonths ending the 31^ March, 
1924. during which period the assessee firm as shown abov had been doing 
business for ii months and 13 days and had therefore earned almost a fu 
year’s profits. But in as much as the firm had made up its accounts for a full 
12 months ending the 17th April 1924. the Income-tax Officer took steps to ^^^ve 
full period of 12 months determined as the previous year for ^ ^ Th/ Lts 
assessment in accordance with the provisions of section 2 (ii) (b) of Act Pj® ^ 
were reported to the Commissioner and the Commissioner, by formal 
6th November 1924. duly recorded as passed under section 2(11, (b) 
sanctioned an accojnting per od running from the i8lh .^pril. 

6. It is this order of the 6th November *924 that the assessee reques^^^^^^ 
Hon’ ble Tudzes of the High Court to declare to be illegal on the ground 

(b) has to the case. It is difficult to follow the asse-ees hne M 

reasoning. Section a (. si (b^ very clearly lays down that Revenue 

year ” means such period as may be determin y , paragraph 5 of 

or by such authority as j of Revenue as Part III of the 

the Notes and Instructions issued by the Board lays down that 

Income-tax Manual, printed on page 78 of e . pontjal Board of Revenue) has 

“ The Board of Inland Revenue (now known as the determine as the 

authorised the Commissioner of Income-tax in each Province to detemu 
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previous year' in the case of any person, business or company, or class of person, 
business or company, 

fa) a commercial year which may consist of more or less than 12 months, 
provided that no commercial year which may extend to less than ii or more than 13 
calendar months in any one year shall be so determined ; and 

(fr) a commercial year terminating after the end of the previous financial 
year, provided that no commercial year terminating later than one month after the end 
of the previous financial year shall be so determined. ” 

1 have quoted the passage from the instructions of the Central Board of Revenue 
in extenso as the assessee firm appears to make the astonishing claim that thie sub- 
clauses (a) and (b) in the above passage are not two different alternatives referring to 
two entirely different hypothetical cases, but must both apply to a particular com- 
mercial year before the Commissioner can determine it as the previous year in question. 
The assessee firm argues that while a Coramisssioner is invested by the Board with 
authority to determine as the “ previous year” a commercial year running from April 
x8 1923 to April 20, 1924 [thus fulfilling both condition (a) and condition (f>)j the 
Commissioner has no power to sanction a commercial year running from the morning 
of April r8, 1923 to the evening of April 17, 1924 (condition (6) only), or a commercial 
year running from March 25, 1923 to March 31, 1924 (condition (a) only). 

7. I would respectfully submit to the Hon’ble Judges that the “ previous year 
determined by my predecessor’s order, under section 2 (ir) (/>), dated the 6th 
November, 1924 in this ca«e, falls definitely within the scope of sub-clause (h) in the 
instructions issued by the Central Board of Revenue under the authority vested in the 
Board by section 2 (ii) (6) of the Income-tax Act, and that therefore the answer to the 
question (a) set forth in paragraph 2 above is in my opinion as follows : — The. sanc- 
tion accorded by the Commissioner in his order, dated the 6th November, 1924 for 
assessing the petitioner in the financial year 192^-2%, on the profits accruing during 
the commercial year ending the x7tb April, 1924 is entirely legal and in accordance 
with the strict provisions of section 3 of the Indian Income-tax Act (XI of 1922) read 
with section 2 (xz) (6) of the said Act. 

Lala Jagan Nath Agarwal, for the assessees. 

Carden Noad. Government Advocate, for the Crown. 

JUDGMENT. 

This is a reference under section 66 (2) of Indian Income-tax Act, XI of 1922, 
by the Income-tax Commissioner, Punjab. 

The assessee firm commenced business on theiSthof April, 1923. In April 
1924 the Income-tax Officer required the firm to furnish a return of its total income 
during the previous year, i.e., during the twelve months ending the 31st of March 
X924. Incompliance with this notice the firm instead of declaring its profits for the 
IX months and 13 days ending the 3i«t of March, 1924 submitted a statement of its 
profits for the period of 12 months, iSth of April, 192310 17th of April, 1924, and 
contended that it was not liable to pay income-tax for the year 1924-25 on the ground 
that the business had not been in existence for a complete year before the ist of April, 
1924* In other words, the assessee’s contention was that the firm was not liable to 
pay income-tax either in respect of the ii months and 13 days ending on the 31st of 
March, 1924, or for the whole year beginning ist of April, 1924 and ending 31st of 
March, 1925. 

Admittedly no income-tax is recoverable from the firm in respect of the period 
x8th of April, 1923 to 31st of March. 1924. nor has it been assessed to income-tax in 
respect of that period, and the contention that no income-tax is payable in respect of 
the period ist of April, 1924 to sxst of Morch, 1925 is not only absurd but is founded 
on no provision of law. In our opinion the Income-tax authorities would have been 
11 — 22 
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justified in assesssing for 1923-24 on the profits realised during the ii.months and 13 
days of 1923-24. It is true that for the first fortnight of 1923-24 the firm made no 
profits, because it was notin existence, at any rate, was not working ; rone the less 
the profits realised during that broken period were the profits realised in the course of 
the whole year 1923-24. 

The Income-tax authorities, however, did not adopt this course but in accord- 
ance with the provisions of section 2 (ic) (6) of the Act accepted as the 
accounting period the time from i8th of April, 1923 to 17th AprU, 1924. Before 
us it is contended that this course was unjustified inasmuch as that period (18th of 
April, 1923 to 17th of April, 1924) cannot be called a commercial year. The contention 
appears to us to be futile. There is no definition of the expression “ commercial 
year ” in the Act and we hold it to mean any period for which the accounts of the 
concerned are made up,'and such period, provided it satisfied the conditions laid down 
by the Central Board of Revenue, may be deemed to be the previous year on which 
the assessment of any given year is based. 

We consider that the previous year determined by the Commissioner of Income- 
tax is justified by the instructions of the Central Board of Revenue and his action is 
entirely legal. 'J he costs of these proceedings shall be paid by the objecting firm. 
Counsel’s fees, Rs. 100. 


[ 147 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice LeRossignol and Mr. Justice Martineau. 

[iith January, 1926.] 

Benarsi Das . . . . . . Assesseef 

V. 

The Commissioner of Income-tax, Punjab and North-West 

Frontier Province. 

Income-tax Act (A’/ of 1922), Sec. 66 (3) — Failure of assestee to produce account j de- 
manded by Assesting Officer — Application to Court for stating a ease, if lies. 

Where the asses^ee failed to comply with the A^es.'-ing Officer’s demand for production of 
accounts and consequently had no right of appeal against th; assessment, no application by him 
would He to the High Court under section 66 (3) of the Income-tax Act for an order directing the 
Commissioner of Income tax to state a case. 

Civil Miscellaneous Application No. 543 011924 under section 66 (3) of the 
Income-tax Act, XI of 1922, for an order Cflling upon the Commissioner of Income- 
tax to state a case tot the opinion of the High Court. 

Moti Sagar and Jagan hath Agarwah for the assessee. 

Carden hoad. Government Advocate, for the Crown. 

JUDGMENT. 

LEROSSXGNOL J.* — The petitioner assessee applied to this Court for the issue 
of a mandamus to th" Income-tax Commissioner to state a case. The power of this 
Court in this class of proceeding is defined in section 66 (3) of the Income-tax Act of 
1922, and this Court may be moved under section 66 (3) only when the assessee is 
competent to apply to the Commissioner under section 66 (2). 

Now the assessee in this case was debarred from making such an application to 
the Commissioner, for the reason that he had failed to comply with the Assessing 
Officer’s demand for accounts and consequently had no right of appeal, h or the lore- 
going reasons, we hold this petition to be incompetent and we dismiss it with costs. 


•(1926J I.L.R. 7 Lah. 226; 27 P.L.R. 411: A.I.R. (19*6) ^ah. 400; 96 Ind, Cas. 3S2, 
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[148] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutls Troifer, Kt., Chief Justice, Mr, Justice 

Krishnan and Mr. Justice Beasley. 

[nth January, 1926.] 

The Commissioner of Income-tax, Madras Referring Officer. 

V. 

The Thevara Patasala, by Manager, Arunachalam Chettiar ... Assessee.^ 

Act (A*/ of 1922). Secs. 4 f 3) (/) and 10 — Money set apart for Patasala — Jn- 
vtstment in rice mill — Income devotea to upkeep of Patasala — Assessment of profits of mill — Exemp- 
tion claimed at ineome tf charity — [f income derived from property under trust. 

Ueder an agreement eritered into at a partition of joint family properties, a som of Rs. 15 000 
was set apart for the e-tablishment of a Thevara Patasala. a portion uf ihe said amount to be 
utilised for the construction of Pata.sala building' and the balance to be invested in purchase of 
lands whose income was to be used for its upkeep un'l maintenance. A Tatasaia was accordingly 
established in a building constructed at a cost of Us. 4,00c, but ibe balance of the trust amount, 
instead of being expended in the purchase of lands, was invested in a rice mill on beha'f of the 
Patasala. On an assessment of the Patasala in re<oect of its income derived from the profits of the 
mill, exemption was claimed under Sec. 4 (3) (i) of the Income-tax Act, as income derived from 
property held under trust wholly for religious or charitable purposes. 

Held, (hat the income sought to be assessed was profits of a business and not ‘ income 
derived from property ’ held under trust coming within the exemption in Sec. 4(3)'^!^ of the Act 
and that the proceeds derived from the carrying on of the rice mill were therefore assessable in the 
name of the Manager of the Patasala. 

In the mutter of Lachman Das Narain Das, 1 I.T.C. 378 and Comast v. Governors of the 
Potunda ffospitol, {iqzi ) i A.C. t. Followed. 

Case [Referred Case No. 11 of 1925] stated under section 66(2) of the 
Income-tax Act, XI of 1922, by the Commissioner of Income-tax, Madras, in his 
letter No. 524 of 1925, dated 22nd April, 1925, for the opinion of the High Court. 

CASE. 

Under section 66 (2) of the Indian Income-tax Act, XI of 1922, I have the 
honour to refer for the decision of the Hon’ble the Judges of the High Court the 
following question, which has arisen in assessing to income-tax the above institution 
for the year 1924-25. 

Whether the income derived by the Thevara Patasala from its rice mill 
business is income derived from “ property held under trust” within the meaning of 
section 4 (3) (j) of the Indian Income-tax Act, XI of 1922. ” 

2. The history of this institution which is a school for teaching Tamil hymns 
IS as follows. In the partition of a Hindu joint family consisting of Chokkalingam 
Chettitf, Arunachalam Chettiar (the present manager of the institution) and Sabha- 
pathi Chettiar a sum of Rs. 15,000 was set apart for establishing a Thevara Patasala. 
The mlevant portions of the family partition deed (which is in I'amil) containing this 
stipulation read 1 ” Out of the outstandings collected from the cloth trade, a sum of 
Rs. 1 5,000 should be set apart within three years ; a portion of it should be spent on 
constructing a proper building for establishing a Thevara Patasala and the balance 
invested^ the purchase of lands from the income of which the Patasala should be run 
2” taught Thevaram, etc., and certain gurupujas should also be performed. 

he management of the institution and the maintenance of accounts for receipts and 
^enditwe, should be in charge of Arunachalam Chetty of our family In accord- 
nee With this desire a building was constructed at a cost of about Rs. 4,000 and a 
fo established. Instead of investing the balance of the sum set apart 

■ ^ Patasa la in lands according to the terms of the partition deed, the founders 

Mad. 9 * 4 *®**^^' ; 24 UW. 183; (3926) M.W.N. 6a6: 96 Ind. Cas. 9S7J A.I.R. (1926) 
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purchased a rice mill and carried on the business of milling rice on behalf of the 
Patasala. The profits from this rice mill during the year 1923-24 on which the present 
assessment is based amounted to Rs. 5.811. The Patasala claims exemprion from 
taxation on its income from the r ce mill, on the ground that it is income derived from 
" property held under trust for charitable purposes ” within the meaning of section 4 

(3) 0). 

3. To come within the exemption clause 4 (3), two conditions have to be 
satisfied, viz., (^7) the income must be derived from property ; (b) it must be held 
under trust or other legal obligation for religious or charitable purposes. In my 
opinion neither of these conditions is satisfied in the present case. 

(<j) The income in question in this case is derived not from “ property ” but 
from “ business.’* I do not consider that the word ” property “ in section 4 (3) (i) is 
there used in such a wide general sense as to include “ business I am fortified in 
this view by the ruling of the Allahabad High Court in In the matter of Lachman 
Das Narain DasCO. 

(6) I do not think that the agreement set out in para. 2 above is sufficient to 
constitute a legal trust. It appears to me to be purely a private arrangement which the 
parties could cancel whenever they chose. I am therefore of opinion that the profits of 
the rice mill are not exempt from income-tax under section 4 (3) (i). 


V'. Ramaswamy Iyer, for the assessee. 

.If. Patanjali Sastri, for the Crown. 

JUDGMENT .* 

The facts in this case are quite sufficiently set out in the case stated by the 
Commissioner, and they are shortly these, that a Hindu joint family entered into a 
partition and agreed among themselves that Rs. i5«ooo of the family property should 
be set aside for a trust purpose, which purpose was to establish a I hevara Patasala, 
that is, a school for leaching Hindus Tamil hymns, and that the income from the 
balance of the amount after erecting a building was to be used for the upkeep and 
carrying on of the school. The direction was that that balance was to be invested in 
the purchase of lands and that it was on the income arising from those lands, the 
PaUsala should be run. Now in these circumstances we entertain no doubt that there 
was a creation of a perfectly valid trust and one from which none of the parses or its 
members could possibly have resiled without committing a breach of trust. The ques- 
tion now arises in consequence of what the trustees did ^P^tead of investing tl« 

balance after the building of the school in lands, they in some shape or form 

hivested them in a rice mill ; apparently they purchased it and 

the business of milling rice and derived income from it. 

that on that income they are to be taxed as being the profits of the business. 

Tt is Quite clear to our minds that if they are the profits of a business they cannot at 

Ae same time be income derived from property held under trust '‘^ff^ct 

pot be able to charge the institution ^ith any part 01 

them by the Crown in the form^ of taxes. English authorities are quite 

it does not in the least affect P"xists for purposes chooses 

clear that if an institution which ^ ^ siness in competition with other 

to raise funds for those purposes by carryin g on a busine 

. of 

(1) I I. T. c. 3785 47 All. 68. 
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nersons who have to pay income-tax, they like them will have to pay income-tax, not- 
^istrnding the fact that the ultimate surplus of the profits is all going 
ch^table object. In our opinion, that is clearly laid down in the Rotunda Hospital 
Case Cowfjn v. Governors of the Rotunda Hospital, which has been 
followed in the subsequent cases, and only the other day in hi the matter of Lach- 
mandas Narain. Das We think that principle applies quite clearly to the 

Indian Act as the Allahabad High Court holds and that the answer to this reference 
must be that the proceeds derived from the carrying on of this rice mill are assessable 
to income-tax. The person whom we declare to be assessable and whom we make 
to pay the costs of this reference including a pleader’s fee of Rs. 150 is the Manager, 
Arunachalam Chetty. 


[149] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasley. 

[nth January, 1926.] 

The Commissioner of Income-tax, Madras . . Referring Officer. 

V. 

R. Sundaresa Aiyar • • Asses.v^e. 

Ijuonu-ta.x Aft {XI cf 1922). Stts. 22 (2 ), (4). 23 (2) and (4) and 34—Assestcf not pro- 

dufineMcaunts—Assessmfni on estimated income — Conceolment cf Particular sources of ineome — Notice 
under Sef. 34 f*^ re-oPening assessment — Grounds therefor. // to be specified . 

The assessee. a silk merchant, was assessed for the year 1922-23 under Sec. 23 (4) of the 
Income-tax Act on an estimated income of Rs 4 500. on failure to ^e^pond to notices for production 
of accounis under Secs. 22 (4) and 23 (2) of the Act. During the assessment proceedings for the suc- 
ceeding year, the As.'^essirg Officer found on an examinaii<.n of the accounts for that year, that the 
assessee had been concealing the profits of his silk and cloth trade in his dyeing account. Thereupon 
the assessee was served with a notice under Sec. 34 calling on him to give a true and correct state- 
ment of his incoifie for the year 1921-22 and to produce his accounts for ihat year. The notice 
did not particularise the deiaits of the income believed Uy the Officer to have escaped assessment, nor 
was the form prescribed under Sec. 22 k z) enclosed therewith. The assessee did not comply with 
this notice and contended that no revised return could be called for in respect of a completed assess- 
ment. The objection was overruled and an assessment was made under Secs. 34 and 23 (4) on an 
estimated income of Ks. 29,000. 

(j) that an assessment already made under Sec. 23 (4) could be re opened by the 
Income-tax Officer under Sec. 34 bn the sole ground that there had been an under-assessment in 
respgct of particular sources of income, and 

(a) that a notice under Sec. 34 need not specify the detailed grounds on w’bich the assessment 
was proposed to be re-opened. 

Case [Referred Case No. 13 of 1935] Stated under section 66 (i) and (2) of 
the Income-tax Act. XI of 1922, by the Commissioner of Income-tax, Madras, in his 
letter No. 497 of 1925, dated the 27th May, 192s for the opinion of the High Court. 

CASE. 

The essential facts of this case are as follows. One K. Sundaresa Ayyar, a silk 
merchant of Kumbakonam. was assessed to income-tax for the first time in the year 
1922-23. i.e., he was then called upon to send in a return of the income he had earned 
during the year 1921-22. He returned an income of Rs. 2,000 from business (details 
were not given) and Rs. 90 from property. He did not respond to the notice under 
sections 22 (4) and 23 (2) calling upon him to produce his accounts and prove his 
return. He was therefore assessed by the Revenue Divisional Officer, Kumbakonam, 


(i) (1921) I A.C. 1; 7 Tax CM.517. 


(2) I I, T. C. 378 ; 47 All. 68. 
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under section 23 (4) for 1922-23 on an estimated income of Rs. 4,500, Rs. 1,500 from 
silk trade in Kumbakonam, Rs. 1.200 from a cloth shop at Valangiman, Rs. 1,400 
from a printing press and Rs. 400 from house rent. .As the assessment was made 
under section 23 (4) these details were not communicated to the assessee, no written 
order being required under the Act when an assessment is made under that sub- 
section. During the assessment for 1923-24 Sundaresa Ayyar produced his accounts 
and was assessed on an income of Rs. 7,601 f.^’orn business and Rs. 170 from property. 
While examining these accounts the Revenue Divisional Officer discovered that 
Sundaresa Ayyar had been concealing the profits of his silk and cloth trade in his 
dyeing account. The full accounts relating to the dyeing portion of his business 
were not produced, there being in the books disclosed to the Revenue Divisional 
Officer only one impersonal ledger relating to the dyeing transactions. When the 
manufactured articles were taken over to their respective accounts they were valued 
at figures higher than the actual cost of production. The profit thus made was not 
brought to profits and loss account but was concealed in the dyeing account. The 
Revenue Divisional Officer, therefore, for the assessment of 1923-24 estimated the 
profit from dyeing at Rs 4,000 and mentioned the point specifically in his assess- 
ment order, dated 3rst January, 1924. Sundaresa Ayyar, though he appealed against 
other points in this assessment order, never questioned the correctness of the decision 
of the Revenue Divisional Officer that profits had been concealed in the dyeing 
account. In the light of his discoveries in the 1923-24 assessment the Revenue 
Divisional Officer came to the conclusion that the estimate which had been made in 
the previous year must have been much below the true figure. He accordingly took 
action under section 34 and on 31st March 1924 served upon the assessee a notice 
calling upon him to give a true and correct statement of his total and taxable income 
for the year 1921-22 and to produce his accounts for that year. The notice, it is 
admitted, did not particularise the details of the income which were believed to have 
escaped assessment, nor was the form prescribed under section 22 (’) enclosed. 
Section 34 does not require that such a form should be served on the assessee. It 
simply says that the notice may contain all or any of the requirements included in the 
notice under section 22 (2). The petitioner did not reply to this notice. The Income- 
tax Officer reminded him personally on several occasions and on 16th October, 1924, 
issued another notice calling on the assessee to show cause in writing in three days 
why the Income-tax Officer should not proceed to re-assess him under sections 34 and 
23 (4) to the best of his judgment and recover the excess tax due on the income that 
escaped assessment in 1922-23. In reply to this notice the assessee on 31st October 
1924 put in a petition denying his liability to be assessed under section 34 . maintaining 
that the Income-tax Officer h d no power to call for a revised return in respect of a 
completed asse^^sment and that the reasons for the Income-tax Officer holding that he 
was under-assessed were not given in the notice. The Income-tax Officer considered 
the objections invalid and made an assessment under sections 34 and 23 (4; for the 
year 1922-23 on an estimated income of Rs. 25,000 from trade in kora silk, dyed silk, 
dyeing factory, etc., and Rs. 400 from property. Again these details were not com- 
municated to the assessee because the order was passed under section 23 UJ and ir>t 
under section 23 (3)- Against this assessment Sundaresa Ayyar appealed to the 
Assistant Commissioner. The Assistant Commissioner considered that an appeal lay 
even against an assessment made under section 23 (4) if the assessee was denying his 
liability to be assessed and accordingly admitted the appeal and passed an order 
holding that a part of the income of Sundaresa Ayyar had escaped assessment and 

that he was liabl" to be re-assessed under section 34. 

2. Sundaresa Ayyar then put in an application to me under section 66 (2) asking 
for a reference to the High Court. 

3. Before I discuss the points on which Sundaresa ^yyar claims a rrferen I 

desire under section 66 (i) to refer the foUowing question for the opimon of the High 
Court, viz.. 
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In the circumstances of this case, had Sundaresa Ayyar any right of appeal to 
the Assistant Commissioner under section 30 (i).” * 

In ray opinion the proviso to section 30 (1) bars the right of appeal in respect 
of any assessment which has been made under section 23 (4). That is, I hold that if 
an assessee fails to comply with the preliminary notices issued to him he loses his right 
of appeal and the other rights contingent on the appeal. If my interpretation of the 
proviso to section 30 (.1) is correct, then the order passed under section 31 by the 
Assistant Commissioner is one made without jurisdiction and I should therefore have 
to set it aside in the exercise of my powers under section 33 ; in which case, in my 
opinion, the assessee would not be entitled 10 ask. for any reference under section 66 
(2) because that section confers the right to demand a reference only in respect of 
points arising out of orders under section 3 c or section 32. I have discussed this 
question with the assessee’s representative. He argues that the proper construction of 
the proviso to section 30 (i) is that it limits the right of appeal on the question of the 
amount or rate but not on the question of the liability to be assessed. I can find no 
justification for this interpretation of this proviso. I can see no essentia) difference 
between the case of a man who believes his income to be Rs. 1,800 and therefore not 
assessable and the c<- se of the present assessee who pretends to believe that the notice 
issued to him was invalid and that the assessment for 1922-23 could r.ot be revised. In 
both cases the Income-tax Officer has, I submit, jurisdiction to make the preliminary 
enquiry. The two questions of fact — in the one case whether there is an income of 
over Rs. 2,000 and in the other case whether there was some income which escaped 
assessment— can only be properly determined if the assessees reply to the notices and 
place materials before the Income-tax Officer.' 

4. Turning now to the assessee’s application, which, I submit, need only be 
considered if your Lordships decide the first point against me, the assessee’s Vakil, 

after discussion, has framed the following questions which I refer in accordance with 
his wishes • — 


(1) Whether an assessment already made under section 23 (4) can be re- 
opened by an Income-tax Officer under section 34 on the sole ground that there has 
been an under-assessment in respect of particular sources of income. 

u Whether a notice under section 34 must specify the detailed grounds on 
wnicnthe assessment is proposed to be re-opened. ' 

question, the petitioner’s Vakil argues that 
and empower an Income-tax Officer to revise his own assessment 

d that the section can only be applied when income under one of the six heads 

arthl 1“ assessed in the original assessment, i.e.. he Mgues 

'ProDertv' demand notices issued in this case were under the heads* Busines^^nd 
the income can be said to have escaped assessment. It appears to me that 

if a man 34 Cannot be so limited. It is surely absurd to contend that 

man has trade in grams and in hides— both assessable under the head ‘Busings’ 

of theh1drtrade*'a^l"r ‘ manages to conceal the existence 

and le^s- t a^onthe Wdrulde” 34 re-open the assessment 

nremi.Z ,1 ° legislature cannot have intended, to put this 

bedeXwithb^^hrrA’“°*^^“*^*^ have been intended that every such case should 
DO dmiif ^ Commissioner under section 33. The intention of section 24 is 

under .ei-r Income-tax Officer the same powers as are possessed by Surveyors 

Jj^ersecuon 125 of the English Act except that the power of review is lifted 

the view ^ nothing in the section to iustifv 

to se^ Section 34 empowers the Income' t«ffi 

- P°° the assessee a notice calling for ail or any of the pa rticuiars whi^can 

• At the hearing of the mferenen, the Coart in its jndgment did not deal with thin 
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be included in a notice under section 22 (2), i.e., the Income-tax Officer may send the 
assessee the usual form and require him to fill it up completely. But the Income-tax 
Officer need not adopt this course. He need not call for all the particulars. If he 
chooses to say he will be satisfied with some of the particulars usually called for, if, 
for instance, he simply asks, as he did in this case, for a true and correct statement 
of income earned during the year 1921-22, the procedure seems to me to be perfectly 
correct. The assessee will be given full details of the income which is alleged to have 
escaped assessment before the proceedings are completed. It is true that under 
section 126 of the English Act, in the the case of surcharges, the Surveyor is definitely 
required to specify the particulars of the income which he believes to have been omitted 
from the original assessment but surcharges are of a penal nature, the corresponding 
section in the Indian Act being section 28 which admittedly does require the disclosure 
of full particulars to the assessee. 

A. Kn'shttaswaffiy Iyer', for T. S. Krishnamurthy lyet* and N". Sivai'ama- 
krishna lyet", for the assessee. 

M. Patanjali Sastri^ for the Crown. 

JUDGMENT. 

We answer the first question in the affirmative and the second question in the 
negative . 

It now appears that the point which the Assessee seeks to argue is one that has 
not been referred or sought to be referred. 

Costs (Pleader’s fee of Rs. 150) will be paid by the assessee. 


[ 160 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 
Before Mr. Justice LeRossignol and Mr. Justice Martineau. 

[19th January, 1926.] 

Baij Nath . * • • * * Assessee.* 


V. 


The Commissioner of Income-tax, Punjab and North-West 
Frontier Province. 


Referring Officer. 


iTonticr rruviiiwc* • • . , * . 

Ifuome tax Act {XI of iQ2a). Sec. Bant of attestment— Hearsay evidence, acttng on— 

Rejection of accounts— Imome’tax officer to act iudicially* 

An Income-tax officer should base his assessment on legal and not merely hearsay evidence and 
be governed In bis procedure by Ja«dal considerations. 

Case [Case No. 549 of 1924! stated under section 66 (3) of 
Act XI of 1922. by the Commissioner of Income tax, Punjab and N. W. K 
for the opinion of the Court, in compUance with the order of the High Court dated 3rd 

November, 1924* 

CASE. 

By order dated the 3rd November, 1924, but communicated to me for the first 

application being made under . Question of law arises, the assessee 

refuses to state the case on f "°t U it is not satisfied with the 

mav aoDly to the High Court, and the High Court, u u 

Commissioner’s ^4ay';c;on mav require him to state a case^. ^ 


(l) A. LK-(^ 9 * 6 )Cah. 2335 


.as. 
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3. A valid application to the Commissioner under sub-section (2) is thus a 
condition precedent to an application under sub-section (3) ; we have next to see in 
what circumstances an application may be made to the Commissioner under sub- 
section (2). That sub-section opens with the words “ Within one month of the pas- 
sing of an order under section 31 or section 32 the assessee in respect of whom the 
order was passed may by application accompanied by a fee require the Commissioner 
to refer to the High Court any question It is thus evident that, as the existence of 
a valid application under sub-section (2) is a condition precedent to the presentation 
of a valid application under sub-section (3), so the existence of a valid order under 
section 31 or 32 is a condition precedent to the presentation of a valid application 
under sub-section (2). Consequently the existence of a valid order under section 31 
or 32 is a condition precedent to a valid application under sub-section (3) of section 
66. That is to say, I would submit, that, unless a valid order under section 31 or 
section 32 has been passed in the present case, your Lordships have no jurisdiction to 
entertain the application under section 66 (3) or to pass orders on the reference made 
by the Commissioner to your Lordships in pursuance of the order -of the Hon’ble Mr. 
Justice LeRossignol piirporting*to act under section 66, sub-section (3). 


4. I would next'ihvite your Lordships' attention to the proviso to section 30, 
sub-section (1). ’ This rtfns as follows : — “ Provided that no appeal shall lie in respect 
of an assessment made under sub-sectio*n (4) of section 23 Turning to sub-sec- 
tion (4) of section 23, we find that “if ... . any person faUs to make a return under 
sub-section (2) of section 22, or, having made a return, fails to comply with all the terms 
of a notice issued under sub-section (2) of this section, the Income-tax Officer shall 
make the assessment to the best of his judgment. “ It will be observed that sub- 
sections (i) and (3). of section 23 cannot be applied legally where the assessee has 
either ka) made no \^alid return ; or (6) having made a return, failed to comply with 
all the terms of a notice issued under section 23 (2). Where the assessee has made 

default m either of .these matters, the only sub-section under which the Income-tax 

Uificer can proceed to assessment is sub-section (4) of section 23. 


therefore arises whether in the present . case {a) the assessee 

» return, has complied with 

fac^ ai w foIloW^^^^ tl'ese two questions of 

th.t fi, assessee submitted no return, 'l hat this is so appears from the fact 

ordtT dated the 20th December. 1922 to any return having been submitted ■ that in thf* 

appheam-s petition- dated the loth March .924 no claim is made that a 

<ianron 'the proceedings in the appellate court, the appU- 

the 12 mo^h submitted a lengthy statement of his alleged income^or 

hL onTn^^J- * 9^4. It appfa«. howev^ 
■it stateS of apparently by a misapprehension, treati^ 

VtKr r f 
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The messenpr entrusted with the serving of the notice reported that the assessee 

failedto aouear appointed day the assessee 

rnlnlv W th Tt h accounts. It is clear, therefore, that he has failed to 

comply with all the term.s of the notice issued under section 23 (2). It will be seen from 

the assessment order that the Income-tax Officer, finding that the assessee failed to 

produce his accounts, m spite of the notice under section 23 (2). proceeded to assess 
him to the best of his judgment under section 23 (4). 


♦k ♦ therefore it be held that the assessee failed to make a return, or 

that, having made a return, he failed to comply with ail the terms of the notice under 

section 23 U;. the assessment order was passed under section 23 (4). and therefore 

under the proviso to section 30 (i) the assessee had no right of appeal, and the Assis- 
tant Commissioner had no authority to pass any order on ap-)eal under section 31. 
The order passed by the Assistant Commissioner on the iith February 1924. does not 
specify under what section it purports to have been passed, but it is clear that it can- 
not be a valid order under section 31. since the Assistant Commissioner had no power 
to entertain an appeal and to dispose of il in circumstances in which the law explicitly 
says that there shall be no appeal; I submit, therefore, that no valid order exists 
under section 31 or section 32, and that consequently the conditions precedent to an 
application under section C6 (2) do not exist ; nor can my predecessor’s order pur- 
porting to be passed under section 66 (3) refusing to state a case possess any legal 
status whatever, and finally that the conditions precedent to an application to the 
High Court under section 66 C3) are entirely absent and that the High Court, 
therefore, as I venture to submit, lias no jurisdiction in the matter. I would further 
submit that the fact that my predecessor over-looked the circumstances that the 
assessee had made no return, or, having made a return, had failed to comply with the 
terms of the notice issued under section 23 (2), and had no right of appeal, and that 
consequently he had no right to claim a reference to the High Court on any point of 
law, does not affect the situation because neither the Commissioner nor any one else 
has any power under the law to condone or ignore the defects that I have pointed 
out. 


7. Should your Lordships hold, however, that the Court has jurisdiciion, 1 pro- 
ceed as required by law to draw up a statement of the case and to record my opinion 
thereon. I am required in general terms to refer to the High Court the legality of the 
procedure followed by the Income-tax Department in assessing the petitioner. I have 
shown at the conclusion of paragraph 5 above that the Iilcome-tax Officer, finding that 
the assessee failed to comply with the terms of a notice issued under section 23 (3), 


was constrained under section 23 (4) of the Act, this being the only course open to 
him, to assess the petitioner to the best of his judgn)ent. The Concise Oxford 
Dictionary defines "judgment” (in this sense) as "opinion, estimate”. In such cir- 
cumstances, therefore, the law requires the Income-tax Officer to assess on an estimate 
and in the present case the Income-tax Officer, in- the words of his order, dated the 
20th December, 1922, assessed "on an estimated income of Rs. 12,000”. 


8. I may be pardoned — I trust — for adefing that there is nothing else that the 
Income-tax Officer can or could do when the assessee fails to make a return, or with- 
holds evidence that he alone can furnish, and on which alone an acciu'ate computation 
• of his income could be based, it is the duty of the Income-tax Officer, imposed on 
him by the statute, to assess the income, that is, to determine the amount of the 
incom'e in order to ascertain whether it is liable to tax and, if so the rate of tax appli- 
cable and the amount of tax due. It would be contrary to the ordinary principles of 
evidence to hold that, where the assessee has withheld evidence as to the amount of 
his income, the Income-tax Officer is bound to decide that he has no assessable 
income. It is obv ious, moreover, that to admit any such principle would have t e 
effect of encouraging assessees to evade the tax and rendering it absurdly easy for 
them to do so. Whether the Income-tax Officer has made the assessment to e 
best of his judgment”, that is to say, whether the estimate that he has made is satis- 
factory and reasonable, having regard to the materials at his disposal, is, 1 submit, a 
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question of fact that the Commissioner, in the exercise of his powers of review under 
section 33, is the only authority legally competent to decide. The jurisdiction of the 
High Court does not extend to the decision of such questions of fact. 

9^ I would invite their Lordships’ attention in passing to the fact that the law of 
England, like that of India, gives the fullest discretion to the assessing authorities to 
determine the income as they think fit where the assessee has failed to adduce satis- 
factory evidence. It will be sufficient perhaps to quote the words of the Lord Presi- 
dent of the Court of Session in the case of Macpherson and Company v. Moore (i). 
“Messrs Macpherson and Company, .... if they do not choose as they have not 
chosen, to state an account so that the amount of the profits may be strictly deter- 
mined, cannot complain if a random assessment is made upon them by the Crown.” I 
would invite attention to the very strong phrase “ random assessment”. Lord 
Mackenzie said in the same case, “With regard to the Solicitor-General’s observations 
upon the practical difficulty of finding out the amount of the profits upon which the 
assessment is to be laid, I can only say this: that it is not necessary to arrive at any 
satisfactory conclusion upon the matter because it is not a matter with which the courts 
are concerned. If the Act of Parliament says the amount of profits is to be ascer- 
tained, ascertained they must be. whether they can be done in a satisfactory manner 
or not.” 


10. After the Income-tax Officer had made his assessment the petitioner institu- 
ted an appeal in the Court of the Assistant Commissioner. As pointed out above, such 
an appeal was barred by the proviso to section 30 (i) of the Income-tax Act, and the 
Assistant Commissioner had no authority to entertain it. But the policy of the Income- 
tax Department is always to arrive at a true assessment and to give assessees as much 
latitude as possible, and it was open to the Assistant Commissioner to order further 
enquiries to be made and if any modification appeared necessary, to report the case to 
the Commissioner for action under section 33. As a result of the further enquiries 
made, the Assistant Commissioner on the iith February, 1924 purported to pass an 
order reducing the assessment from one on Rs. 12,000 to one on Rs. 7,220. Such 
reduction was entirely ultra vires, but, as it was in favour of the assessee, the reduc- 
tion itself has naturally not been called in question. It was during the enquiries made 
by order of the Assistant Commissioner that the petitioner furnished at that Officer’s 
request the statement of income dated the 24th May, 1923. which is erroneously quoted 
by the petitioner as a return under section 22 (2). the Assistant Commissioner for 
reasons given in his order of the nth February, 1924 did not accept the said statement 
as a correct stateinent of the assessee’s income during the acconnting period, and gave 
good reasons for holding the income to have been Rs. 7,220. Had the Assistant 
Commissioner, instead of purporting to pass an order himself reducing the income from 

to ihU I-' Coinmissioner. with a recommendation 

to this effect, his proceedings would have been in order. As matters stand his 

^er ^ tU wa® legally determined at a later date by the 

order of the Commissioner referred to in the next paragraph. ^ 

33 of’the Art Commissioner under section 

ft Act. My predecessor m the exercise of his powers under that section called 

order dated the .jth July. ,9*4. finaUy reducing the assessment to one on Rs 4 500 

with 'the “‘s'* "O jurisdiction to deal 

determined , that, when - wSes5rig^g^ 
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legally entitled to question the reasonableness of the Income-tax 
Orncer s opinion or the wisdom of his exercise of this judgment ; that such matters are 
not within the jurisdiction of the High Court, whose functions do not include the 
assessment of income-tax, and that in the present case the Income-tax Department 
did make a proper use of such materials as were before it. 

Lala Jagan Nath Agarxoal, for the assessee. 

Carden Noad, Government Advocate, for the Crown. 

JUDGMENT. 

This is a reference by the Commissioner of Income-tax made under section 66 
of the Income-tax Act of 1922. 

The assessee was ^sriginally assessed on an income of Rs. 12,000 which on 
appeal was reduced to 'Rs, 7,220 and on review by the Commissioner to Rs. 4,500. 

We agree with the petitioner that the Income-tax Officer should be governed 
in his procedure by judicial considerations. He should base the assessnient on legal 
and not mere hearsay evidence, which may be the evidence of his officers or of members 
of the public, but without evidence that items which do not appear in an account 
should find a place therein, he is not entitled to assume on mere general hearsay that 
those items should appear in the account. 

Should he however hnd on good evidence that even one substantial item is 
missing, he would be entitled to treat the whole account as unreliable. 

In this case we find it unnecessary to express our views more specifically, for 
we see that the final assessment was made on the admissions of the assessee and also 
that the Commissioner holds as a fact that the assessee refused a notice under section 23 
(2) to appear and meet the criticisms levelled against his accounts. 

Petitioners shall pay the costs of this hearing, Counsel's fees, Rs. 100. 


[181] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr . Justice Lekossigfwl and Mr. Justice Martineau. 

[20th January, 1926.] 

The firm, Gokal Chand Jagan Nath • • Assessee. 

V. 

The Commissioner of Income-tax, Punjab and 

North West Frontier Province • • deferring Officer. 

Income-fax Act (XI of 1922), Secs. 13 and 66 ii)~/unsdic/ion to order reference-OHection 
not permissible after refertnte— Assessee' s method of accounting— RejecUon at basts of assessment. 

Any objection to the jurisdiction of the court to is.'-ue an order under Sec. 66 (3) of the In- 
come-tax Act calling upon the Commissioner to slate a case should be laker, at the making ot the 
application thereunder and could not be taken later at the hearing of reference. 

Thrikamii Jiwan Das v. Commiuioner of Income-tax, i I. T. C. 406, Followed. 

Under the proviso to Sec. 13, the Income-tax Officer is the sole arbiter on the quwtion of the 
possibility of deducing the income, profits and gains of the assessee from the method of accounting 

employed by him. , e \ « 

Case [Case No- 594 of 1923] Stated under section 66 (i) 

Income-tax Act. XI of 1922, by the Commissioner of Income-tax, and North 

West Frontier Province, for the opinion of the Court in compliance with the order of the 
High Court directing the Commissioner to state a case. 

CASE. 

Mv order of the loth July gives the preliminary history of this case, which 

relates to the assessment for 192 122, which was made on the 8th 
Act VII of 1918 was still in force. In that order I declined to accede ^ . 

request for a reference to be made to the High Court under section 66 (*)■ °" 

ground that no point of law was involved The petU.one^ g 

b r-;,s t • "airrsJrs: joins'".. - 

• A. I. R. (1926) I.ah. 446 ; 94 Ind. Cas. 128. 
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me on the 26th May. In this order I am directed to state a case to the High Court 
on two points, but before doing this there are certain preliminary points upon which I 
would request the decision of the High Court. 


2 These points arise out of the following facts. The assessment to which 
this reference relates was made on the 8 th January 1922 under Act VII of 1918 Uct 
XI of 1922 did not come into force until the I st April 192 2). and as neither re urns 
nor accounts were submitted, it was made under section 18 (4) of that Act. Similarly, 
the appeal which followed was admitted on the 6th March 1922 under section 21 of 
the same Act (see the Assistant Commissioner’s order of that date), and, in this con- 
nection it is to be noted that, had Act XI of 1922 been in force then, m view of the 
proviso to section 30 (i) of that Act it could not have been admitted, as neither 
return nor accounts had been submitted on assessment. The proviso is perfectly ex- 
plicit, and as opposed to the corresponding section 21 of Act VII of 1918, allows no 

discretion in the matter. 


3. It would appear that in spite of these facts, the Assistant Commissioner’s 
final appellate order of the 8th November 1922 is held by the High Court to have 
been made under section 30 (i) of Act XI of 1922, presumbly on the ground that 
this Act was in force when it was passed. This is nowhere expressly stated, but it is 
perhaps a legitimate inference from the fact that : (a) a mandamus has been issued 
under section 66 (3) of Act XI of 1922. and (6) that the issue of a mandamus 
under this Act would only appear to be allowable in the circumstances specified in 
section 66 (2). that is to say. when a question of law arises out of an order passed 
under section 31 or section 32. 


4. If I am right in thinking that the present mandamus has been issued on 
the assumption that the Assistant Commissioner’s appellate order was passed under 
section 31 of the present Act and not under section 22 of Act VII of 1918, T venture 
to submit with all possible respect to the supreme authority of the High Court, that in 
that case the Assistant Commissioner’s order is null and void owing to the proviso to 
section 30 (i), which gives an appellate court no discretion to admit an appeal in the 
circumstances under which the assessment in question was made. These circumstances 
were that neither return nor accounts had been submitted, in consequence of which 
the assessment had to be made under section 18 (4) of Act VII of 19x8, corresponding 
with section 23 (4) of Act XI of 1922, the sub-section to which the proviso to section 
30 (1) applies. If then the Assistant Commissioner’s order is invalid, it is for considera- 
tion whether a mandamus can be based upon it, and I should be glad to have a 
ruling of the High Court on the subject. 


5. But there is another point to be determined first, and that is whether the 
Assistant Commissioner’s order of the 8th November, 1922 was passed under Act XI 
of 1922, which was in force at the time, or under Act VII of 19x8, which was in force 
when the appeal was admitted. This point has so far not been expressly decided but, 
as stated above, it appears to have been tacitly assumed by the learned Judges of the 
High Court who have dealt with the case that the order was passed under Act XI of 
X922. The order passed does not state under which Act or section it was passed, but 
from the fact that the appeal was admitted under Act Vli of 1918 and that it could 
not have been admitted under Act XI of 1922, it may be inferred that it was intended 
to be passed under section 22 of the earlier Act.. As, however, this is not expressly 
stated, the order must be presumed to have been passed under the Act which applied 
to the case, 'fhe question is which of the two Acts applied ? In my opinion the 
answer is Act VII of 1918, as the appeal was admitted under that Act, and it could 
not have been admitted under Act XI of 1922. 


The alternative view assumes that an appeal which has been admitted under 
one Act can be decided under another Act, under which it could not have been admit- 
ted, wMch appears to me anomalous. Moreover it may, I think, be held that all case.s 
assessed under Act VII of 1918 are governed both on appeal and on review by that 
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if proceedings on aweal or review have to be determined after that 
Act has ceased to be in force. This at least appears to be the view taken in fho 

inh^ApWUgz^*^*" High Court Judgment No. 226 of 2923. dated 

on the followrgTreS^'potfs f 

j j Whether an appeal which has been admitted under Act VII of 1918 can be 

decided under Act XI of 1922, having regard to the fact that it could not have been 
admitted under that Act; 

(«) If the answer is in the negative, whether the High Court had any power to 
issue the present mandamus under section 66 (3) of Act XI of 2922; ^ 

hand, the answer to No. (i) is in the affirmative, whether 
in view of the proviso to section 30 of Act XI of 1922 and of the fact that the neti- 
tioners on assessment submitted neither return nor accounts, the Assistant Commis- 
sioner s order of the 8th November 1922 is ultrfi vires and ipso facto void ; and 

(lu) If so, whether the High Court had an.v power to issue the present manda- 
mus, no valid order having been passed under either section 32 or 32 of Act XI of 

1922. 


Under section 66 (i) I am required to state my opinion upon each point refeir- 
ed. In view of what is said above, I submit with the utmost deference that the answer 
to the first two points should be in the negative, to the third if it arises, in the affir- 
mative, and to the fourth in the negative. 


7. I come now to the two points upon which I am directed to state a case to 
the High Court. The first point is as follows : — 

"Whether, in view of the undertaking given by the Income-tax Officer in the 
cour^ of the assessment for the year, 1920-21, the petitioners are entitled to receive 
credit in the assessment of 1921-22 for any loss which they are proved to have sustain- 
ed in the sugar business in 2919-20.’* 


This question contains by implication a statement of fact, namely, that the 
Income-tax Officer gave a certain undertaking. It is my duty to determine any question 
of fact that may arise, and my decision on this particular point is that it is perfectly 
clear that the Income-tax Officer neither gave, nor had any authority to give, any such 
undertaking. The Officer referred to is presumably one of the Special Income-tax 
Officers appointed under Act VII of 2918. These Officers had not the same powers as 
an Income-tax Officer under the present Act, for they had only power to assess incoraei 
not exceeding Rs. 10,000 ; the Special Income-tax Officer did not make the assessment 
but submitted a report dated the 24th February 1922 to the Deputy Commissioner, 
Sialkot, who, acting as Collector made the assessment. In that report the Special 
Income-tax Officer recommended that the alleged loss should be taken into account in 
the following year, but the recommendation was specifically rejected by the Deputy 
Commissioner. — vi 4 e his order, dated the 2sth February 1921. 

It is, therefore, perfectly clear that the Special Income-tax Officer could not 
have done more than inform the assessee that he would make the above recommenda- 
tion ; and even if he had given the alleged ‘ undertaking * it would have been entirely 
ultra vires. 

Further as a matter of strict law, even if the Assessing Officer, the Deputy 
Commissioner, had given any such undertaking (and it is obvious from ^is order that 
he could not have done so), that too would have been ultra vires, if it was an under- 
taking that the petitioner firm would be assessed in 2922-22 on the basis of any sum 
other than their income in the previous year (1920-22) which is the basis prescribed 
by law. An Assessing Officer has no power to enter into contract on behalf of Govern- 
ment with an assessee to assess him otherwise than on the income of the year previous 
to that in which the assessment is made, and in determining this income only the 
losses sustained in that year can be taken into account. If. on the other hand, the 
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undertaking was to assess the petitioner Hnn in accordance with the law, it was super- 
Huous andtn assessment on any other basis would be bad, not because it violated the 

undertaking but because it infringed the law. 

\s however no undertaking was given, it is difficult and presumably unneces- 
sary to state a case upon the point in question which is based entirely upon that 

assumption that the undertaking was given. 

8 I may perhaps be permitted to add that 1 am not sure whether the refe- 
rence to section 35 in High Court’s orders is a clerical error and. if so, what the cor- 
rect section is. There does not seem to be any question in this case of rectifying any 
mistake apparent from the record with the power conferred by section 35. 

q. The second point upon which I am directed to state a case is as follows : — 


“ Whether an assessee is.entitled to challenge the correctness of the opinion of 
the Income-tax Officer that the method of accounting employed is such that the income, 
profits and gains cannot properly be deduced therefrom ” 


In this question it is not stated before whom, nor under what circumstances, 
the right of challenge is claimed. But presumably it refers to the right in the High 
Court under section 66 (2). Jf so, the answer is in my opinion in the negative, for 
the question whether a method of accounting is such that income, profits and gains 
can properly be deduced from it is one of accountancy and in no sense a question of 
law, and in complicated cases it is a question upon which only an expert in accoun- 
tancy, such as our Income-tax Officers are intended to be, can possibly express an 
opinion of value. To allow this opinion to be challenged in High Court would make 
the latter potentially the final assessing authority in every case in which income, profits 
and gains cannot be clearly deduced from the accounts. And, as last year in the 
Punjab and N. W. F. Province profit and loss could only accurately be determined in 
2,547 cases out of the 17,907 in which accounts were produced, the effect will be to 
give the. High Court a scope and power certainly never contemplated by the framers 
of the Act. I, therefore, recommend that this question, which 1 trust 1 have under- 
stood correctly, should be answered in the negative. 


Lala Mool Chand, for the assessee. 

Garden Noad, Government Advocate, for the Crown. 


JUDGMENT. 


In accordance with a direction given by this Court under section 66 (3) of the 
Income-tax Act (XI of 1922) the Commissioner of Income-tax has referred two ques- 
tions of law for decision. He has at <he same time doubted the competency of this 
Court to issue the mandamus under section 66 (3) on the ground that the Act applica- 
ble to the case U the Act of 1918 and not that of 1922, but this is a point which 
should have been taken at the hearing of the application made under the said section 
and in agreement with the view taken in Thrikatnji Jiwan Das v. Cotfifnissioner of 
Income-tax (i) we hold that the order passed on the application cannot now be ques- 
tioned. 


The first point referred to us is whether in view of the undertaking given by the 
Income-tax Officer in the course of the assessment for the year 1920V21 the petitioners 
are entitled to receive credit in the assessment of 1921-22 for any loss which they are 
proved to have sustained in the sugar business in 19x9-20. The learned Commissioner 
urges that the Income-tax Officer did not in fact give an undertaking that any loss 
.sustained by the petitioners in their business in 1919-20 would be taken into' account 
in the assessment for 1921-22, but only recommended that this should be done. How- 

ever this may be, we find that the Assistant Commissioner in his order of the fith 

November 1923 in the appeal against the assessment found that the alleged loss had 
Mt been proved, masmuch as it was impossible lo check the profit and loss statements 
tecause weights were not stated therein. On that finding no credit can be S to 
the petitioners for any losses for the year " 

Cl) ^ 


I I. T. C.-4o 6 i 4 Pat 324. 
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mrrprt™! r whether an assessee is entitled to challenge the 

pmnWrf ■ ^ k^!*k Income-tax Officer that the method of accounting 

employed IS such that the mcorae, profits and gains cannot properly be deduced there- 

th “r* intended by the proviso to section 13 of the Act that 

he Income-tax Officer should be the sole arbiter on the question of the possibility of 
deducing the income, profits and gains from the method of accounting employed. 

VVe accordingly answer both the points in the negative and direct that the 

petitioners shall pay the costs of the reference. Counsel’s fees. Rs 94. 


[ 162 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr*. Justice L/cRossigtiol and Mf. Jutice Martineau. 

[20th January, 1926.] 

The Punjab National Bank. Limited . . ... AssesseesJ- 

The Commissioner of Income-tax, Punjab and North West 

Frontier Province. .. .. . . ReferringOfjicer. 

Case [Civ. Mis. No. 195 of 1924] stated by the Commissioner of Income-tax', 
Punjab and North West Frontier Province uE>der section 66 (3) of the Income-tax Act 

(XI of 1922) for the opinion of the High Court. 

iHCoiiu-tax - Act (.f/ of 1922)* Sec, 10 — ftatiking Cvni^any’^DeprcciatioH in hohlings of 
Government securities — Claim for deduction —Admissibility. ' 

Depreciation in the value of Government securities held by the assessee. the Punjab National ' 

Bank, Ltd., is not a permissible deduction under Sec. 10 of the Income-tax Act in the computation of 
its assessable profits. Such securities are permanent investments of part of its fixed capital so retain- 
ed as an emergency reserve and not part of its stock-in-trade. 

CASE. 

On the 24th August 1923 the Punjab National -Bank, Limited, filed an applica- 
tion in my Court for the reference of certain points to the High Court under sectihh 
66 (2) of the Income-tax Act. This reference'my predecessor declined to make for 
reasons which are given in his order of the 2nd Novefnber 1923. * The Bank then 
applied to the High Court for the issue of a mandamus, under section 66 (3). This 
application has been granted by the High Court in their order dated the 1st July 1924 
a copy of which was sent to me on the 15th August. In this order I am asked to 
state a case on three points arising out of the fact that the Bank, when assessed for 
1922-23, was not allowed to deduct from its assessable income a sum of Rs. 3.8.1,247 
on account of the depreciation of its securities, which is said to have taken place in 
1921, the year upon which the assessment for 1922-23 was based. 

2. The first point stated for reference is "whether, as contended by the Bank, 
the securities are part of its stock-in-trade, or a part of its capital.” 

Before this question can be answered, it is necessary to have a clear idea 
as to the difference between ‘capital' and ‘stock-in-trade*. For this purpose 
we must go to the dictionary, for the Income-tax Act is silent upon the point, 
not defining ‘capital’ and not even mentioning ‘stock-in-trade.’ "There is probably 
no term in economics,” says the Dictionary of Political Economy, Edited by R. H. 
Inglis Palgrave, 1901, ‘‘which has given rise to so much controversy.’* It is therefore 
difficult to give any concise definition of the term, but the following wiU perhaps be 
sufficient for our purpose. The Oxford Dictionary defines ‘capital’ as ‘the accumula- 
ted wealth of an individual, company or community, used as a fund for carrying on 
fresh production , wealth in Any form used to help in producing more wealth, while 
the Dictionary of Political Economy describes it as “wealth set aside for the satisfac- 
tion directly or indirectly of future needs.” Similarly the word stock-in-trade is 
defined in the Oxford Dictionary as "goods kept on sale by a dealer, shop-keeper or 
pedler.” As such it approximates to what is sometimes called circulating or fioatmg 
capital, which is defined in the same Dictionary as that which is constantly changing 
hands or passing f rom one form into another, as goods, money, etc. 

• I. L. k. (1926) 7 Lab. 227 ; A. I. R. 19^ Lah. 373 ; 9 ® I“d. Cas. 380. 
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If then the terms ‘capitar and -stock-in-tradef are to b® op^. ““ 

of the one is that it is wealth accumulated for kept on 

Ihe satisfaction of future needs, and the essence of the other, that it is goods Kept o 

sale and constantly changing hands. 

, I, has now to be considered to which category the B^’s securities belo^ 

I may note firelly that the depreciation claimed on the securities in question is not o 
accounrof sec^ities sold dSing the accounting year but entirely on acco^of 
securities that were stiU in the Bank's possession at the 

T attarh a roDv of a Statement which shows the extent to which the iiank nas puicnas 

x 895 to .9st inclusive I S^^XTmenttT’v^ 

the assessment for 1922-23 is not concerned With them. From this statement it wiU 

be seen : — 

(a) that in 23 years securities were purchased to the value of Rs. 83,63,4*5 
and sold to the value of only Rs. 17.28.0S0 ; and 


(h) that in 11 out of the 23 years no sales were made at all. 

If we take the last 6 ve years, vix.. 1917-21. we find that purchases amount to 
Rs. 36,61,125 and sales to only Rs. 23.7S0. 

In the face of these figures it seems to me impossible to regard these sec^tiw 
as in any sense conforming to the defidition of ‘stock-in-trade’ given above. On ^ 
other hand the securities satisfy the two conditions of the deQmUon of capital ; for,^^ 
they produce more wealth in the shape of interest and. secondly they have undoubtedly 
been purchased partly as a reserve for ‘future needs’. In other words they are clwly 
investments made by the Bank in the ordinary course of it^ banking business to 
strengthen its financial position and to increase its profits, and as such they differ 
fundamentally from the purchases of stocks and shares made by those who deal 
habitually in them. In my opinion, they undoubtedly form part ^f the Bank’s capital 
and recommend that the point may be decided accordingly. 


4. The second point is “whether the deduction claimed falls under section 10 (a) 
(ix) of the Income-tax Act.” 


Section 10 (2) states that the profits or gains of a business shall be computed 
after making certain allowances, one of which is stated iQ section xo (a) (ix) to be "any 
expenditure (not being in the nature of capital expenditure) incurred solely tor the 
purpose of earning such profits or gains.” If my view is accepted on the first point, 
it follows automatically that the answer to the second point must be in the negative, 
for, even if ‘expenditure* is held to include a loss by depreciation, the loss claimed will 
be ‘of the nature of capital expenditure’ and not therefore admissible. If, on the 
other band, my view is not accepted and it is held that the securities are part of the 
Bank’s stock-in-trade, I am prepared to admit that. the claim should be allowed, not, 
however, under section 10 (2) (ix). but under section 13, 


5. The third and last point stated for reference is " whether the deduction 
claimed. . . is permissible, even if it does not fall under section 10.” 

In this connection a reference is invited to the income-tax case. In Ret The 
Tata Industrial Bank, Limited (i), in which it was decided by the Bombay High 
Court that a deduction of Rs. 2,98,000 representing depreciation on the Tata Industrial 
Bank’s securities could not be allowed under sectionj^g of the Income-tax Act, VII ol 
1918. The case is on all fours with that under reference except on two points, vis.:— 

(a) it was decided under Act VII of 1918, whereas the present case lies under 
Act XI of 1922, and 


(&) the Tata Industrial Bank, Limited, was not prepared to agree to being 
taxed upon any subsequent appreciation of its securities, whereas the Punjab National 
Bank, I understand, is prepared to agree to this, if necessary. 



X I. T. C. 15a ; 46 Bom. 567. 
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section 9 L) of Act VH of ^ s difference, for, so far as this reference is concerned, 
section 9 u; Of Act VII Of 1918 corresponds exactly in all material particulars with 
section xo (2) of the present Act. (b) will be considered later. with 

M by the Chief Justice Sir Norman Macleod and 

In h,s judgment the Chief Justice held (page i6o) that “the Asses- 
sing Officer IS not entitled to allow any deduction for sums paid or debited other than 
those Paid and debited as detailed in sub-section (2)" (i.e. sub section (2) of 

secuon 9). Mr. Justice Shah in his judgment agreed with the Chief Justice that the 
only allowances that an assessee can claim “ as of right” are those specified in sub-sec- 
tion {2) ; but he quahfies this by adding that where a deduction is proper and neces- 
sary to be made m order to ascertain the ‘profits’ or gross income of any business, the 
assessing authority may allow it in his discretion.” The Collector, however, “ is not 
bound to make any other allowances in favour of the party, nor is the party entitled 
thereto as of right. The only point, therefore, on which he would appear to differ 
from the Chief Justice is that he held that the assessing authorities have 
discretion to allow deductions that they consider 'proper and necessary’. That is to 
say, even if Mr. Justice Shah’s view is accepted, the decision whether a deduction, 
which is not specified in section 10 of Act XI of 1922, can be allowed, must rest with 
the assessing authorities. In coming to the conclusion that the deduction claimed by the 
Tata Industrial Bank was not ‘proper and necessary’, Mr. Justice Shah appears to have 
been inffuenced by the fact that the Bank refused to agree to any subsequent appre- 
ciation of its securities being taxed. It is possible that, had the Bank agreed to this, 
he might have held the deduction to be a proper one, but, even so, according to the 
view expressed in his judgment, the decision as to whether the deduction should be 
made or not would rest with the assessing authorities. Accordinglyi even if Mr. 
Justice Shah’s view rather than the Chief Justice’s is followed, the answer to the 
third point would be that the deduction is only permissible at the discretion 
of the assessing authorities. 1 would, however, respectfully submit that on this point 
the Chief Justice’s view is to be preferred, for the extent to which depreciation of any 
kind can be allowed is specifically laid down in clause (vi) of sub-section (2) of section 
10 of Act XI of 1922. Under this clause depreciation is restricted to buildings, 
machinery, plant or furniture, and there is no other clause in the Act under which it 
can be specifically claimed. Had it been the intention of' the framers of the Act to 
allow depreciation on investments, it is fair to presume that this intention would have 
been clearly stated in clause (vi) ; and as the clause is silent on the subject, it can 
only be supposed that there was no such intention. I, therefore, recommend that the 
third and last question should be answered in the negative. 

Bakshi Tek Chatid, Advocate and Lala Hafgopal, Vakil, for the assessees. 

Carden Noady Government Advocate, for the Crown, 


JUDGMENT. 

This is a reference by the Income-tax Commissioner of the Punjab under section 
66 of the Income-tax Act of 1922. 

The assessee is the Punjab National Bank, Limited, a company incorporated 
under the Companies Act — which, of course, keeps its accounts on the mercantile 
accountancy system. In calculating its profits for the calender year 1921 on which 
profits they were assessable to income-tax for the year 1922-23, the Company claimed 
a deduction of some three lacs in respect of their holding of high class Government 
securities which they asserted had suffered that degree of capital depreciation during 
the year. Their claim was disallowed on the ground that this was a capital deprecia- 
tion and not an expenditure incurred solely for the purpose of earning profits. 

After a careful consideration of the Act and the case law on the subject we are 
of opinion that the decision of the learned Commissioner that this sum is not deductable 
in calculating the assessable income of the Company is correct. 

The scheme of the income-tax is that profits only shall be liable to income-tax 
and profits are no doubt commercial profits, the net income arrived at by deducting 
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gross expenditure from gross profits. At the same time it is not every kmd of ex- 
Lnditure ^hich is deductable. Admittedly no capital expenditure is deductable. But 
in this connection it is very necessary to retain the difference between fixed capiUl and 
floating capital which latter may also be conveniently called stock-in-trade. It is con- 
ceded on behalf of the Crown that income-tax profits cannot be correctly calculated 
unless depreciation in stock-in-trade is allowed, at any rate in all cases where the system 
of accounting is not on a cash basis. Section lo of the Act in sub-section {2), clauses 
(i) to (viii) provides for certain specific allowances. Clause (ix) of the sub-section is an 
omnibus provision which permits the deduction of “any expenditure (not being in the 
nature of capital expenditure) incurred solely for the purpose of earning such profits 
or gains/’ and the question for decision is whether the depreciation in question can be 
allowed under this sub-clause. 


For the petitioner 'it is contended that the money employed by the Company in 
purchasing these high class securities is money lent to Government and cannot be dis- 
tinguished from the money employed by the Bank a.id lent by it to its other customers. 
For the Crown it is replied that the depreciation claimed is not an expenditure, that 
the purchase of the securities in question was made long before the year 1921 and that 
the expenditure was not made solely for the purpose of earning profits and gains. 


Now, it cannot be denied that the Bank purchased these securities not for the 
purpose of trading in them but for the purpose of retaining them permanently for use 
in an emergency. It is the practice of all properly managed banks to invest a portion 
of their capital in high class securities in order to have a readily available supply of 
cash in a crisis. It would not pay a bank tp employ all or the bulk of its capital in 
such an investment. Those securities were not held by the bank as floating capital ; 
they were not held by the bank with the object of being dealt in day by day in the 
ordinary course of business. They were held as an emergency reserve and were 
regarded as the equivalent of ready cash with this considerable advantage 
over ready cash that they brought in .a small but secured amount of interest. 
The ordinary daily business of the bank, the business in which it employes its floating 
capital, is the purchase and sale of commercial bills and the advance of loans to its 
customers. That the Bank itself did not consider these securities a part of its floating 
capital but rather regarded them as a permanent investment is clear from its own ba- 
lance sheet where it exhibits these securities under the special head “investments”. If 
instead of placing this capital in these securities it had been possible for the bank to 
sink this money in some other form the case would have been clearer. Let us suppose 
that it would be just as easy and sure to raise money on oil paintings as on these 
securities and the bank by way of holding an immediately available reserve had pur- 
chased oil paintings by Rembrandt or Reynolds and had subsequently discovered that 
one of its most expensive pictures was a forgery and was worth not i/xoth of the price 
paid for it, that no doubt would cause a loss of capital but it would be a loss of fixed 
capital, not of that portion of the capital which was used as working capital 

Another definition of "fixed capital” is capital which has been expended not 
merely for the production of profits in any given year but for the production of profits 
over an indefinite number of years. Judged by this test aiso the investment in those 
securities represents fixed and not fluctuating or working capital. 

Again the alleged depreciation can hardly be called an expenditure. It is only 
a potential or temporary loss which though it may affect the policy of the directors in 
declaring a dividend for the year, may in the succeeding year be converted into an ap- 
preciation. There has been no actual expenditure in respect of that depreciation in 
the year 1921. 

Jo take another illustration. If the banking company has sunk considerable 
capital in the construction of a head office and that building is burnt down and the 
company has neglected to insure that budding, that depreciation in the company’s as- 
sets would admittedly not be deductable from the profits accruing to the compaw 

For the foregoing reasons we hold that the securities with which this 

concerned are permanent investments retained by the Bank as capitaUsts in its own 
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represent a non-recurrent expenditure of an extraordinary nature 

thl K. ^ ^ profit in any particular year but to ensure for the future ^nefit of 
the business for several years to come. oenent of 

^ answer, therefore, to the reference is that the securities in question are not 

Lh of the Bank but part of its fixed capital and. therefore the 

dedu^ion Income-tax Act. Finally, if the 

deduction is not justifiable under section lo we are unable to find that it is admissible 
under any other provision of the Act. <iuinissiDie 

The petitioner must pay the costs of the Crown. Counsel fees, Rs. goo. 

[183] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice LeRossignol and Mr. Justice Martineau. 

[20th January, 1026.] 

Messers. Dhuni Chand-Dhani Ram . . Assesses.* 

V, 

The Commissioner of Income-tax, Punjab and N. W. F. 

Province , ^ Referring Officer. 

Intomt’tax Act (^/ of 1937), Sects. I 3 « 22 ^<4) and z^-^Aeccunts produced by ^assesses— Assess' 
mtnt oH estimate — Atett-issue of notice under Section 23(2) — Legality and proper procedure. 

Where the assessee submitted a return and produced his accounts in compliance with the 
notice issued under section 2a (4) of the Income tax Act. an assessment by the Income-tax Officer 
based on an estimate without giving notice to the assessee under section 23 (2) to appear and justify 
his return, is ill^al. ^ 

In making an assessment the Income-tax Officer should proceed on judicia! principles and the 
.ridence produced by the assessee should be accepted unless rebutted by other admissible evidence 
and not by mere hearsay. 

An wholly arbitrary assessment on an estimate made by the Income-tax Officer without disclos- 
ing any basis therefor or how it was arrived at, canno‘t be justihed under section 13 of the Act. 

Case [Case No. So9 of 1924I stated under section 66 (3) of the Income-tax 
Act, XI of 1922, by the Commissioner of Income-tax, Punjab and N. W. F. Province, 
for the opinion of the Court, ia cpinpliance with the order of the High Court dated the 
24th October, 1924. 

CASE. 

' By the order of the Hon’ble Mr. Justice LeRossignol, dated the 24th October 

1924, in Civil Miscellaneous Case No. 509 of 19241 1 2m directed under section 66 (3) 
of the Indian Income-tax Act, XI of 1922, to refer to the High Court in connection 
with the assessment to income-tax of Messrs. Duni Chand-Dhani Ram, ,iron mer- 
chants of Lahore, for the year 1922-23 by the order, dated the 23rd February 1923, of 
the Additional Income-tax Officer, Lahore, the question : “Whether the assessment of 
Rs. 10,000 in respect of income from interest based on a mere estimate is legaF.** 

2. I must first bring to their Lordships* notice certain facts that suggest to my 
mind a doubt whether the High Court has any jurisdiction to call on the Commission- 
er to make a reference in this case. Section 66, sub-section (3) provides that if on 
any application being made under sub-section (2) of the same section, the Commissioner 
refuses to state the case on the ground that no question of law arises, the assessee may 
apply to the High Court, and the High Court, if it is not satisfied with the Commission- 
er’s decision, may require him to state a case. 

3. A valid application to the Commissioner under sub-section (2) is thus a 
condition precedent to an application under sub-section (3). We have next to see in 
what circumstances an application may be made to the Commissioner under sub-sec- 
tion (2). That sub-section opens with the words “ Within one month of the passing of 
an order under section 31 or section 32 the assessee in respect of whom the order was 
passed may by application accompanied by 4 fee require the Commissioner to refer to 
the Hieh Court any question.” It is thus evident that as t he existence of a valid appli- 

' •(1926)1. L, R. 7 Lah.20i ; 8 L. L. J. 106 ; A. I. R.(i926; Lah. 161 ,-94 Ind. €38,614. 
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cation under sub-section (2) is a condition precedent to the presentation of a valid 
application under sub-section (3). so the existence of a valid order under section 31 or 
32 is a condition precedent to the presentation of a valid application under sub-section 
(2). Consequently the existence of a valid orde^ under section 31 or 32 is‘a condition 
precedent to a valid application under sub-section (3) of section 66. That is to say — T 
would submit, that unless a valid order under section 31 or section 32 has been passed 
in the present case your Lordships have no jurisdiction to entertain the application 
under section 66 (3) or to pass orders on the reference made by the Commissioner to 
your Lordships in pursuance of the order of the Hon’ble Mr. Justice LeRossignal 
purporting to act under section 66, sub-section (3). 

4. I would next invite your Lordships’ attention to the proviso to section 30, 
sub-section (i). This runs as follows : — “Provided that no appeal shall lie in respect 
of an assessment made under sub-section (4) of section 23.” Turning to sub-section 
(4) of section 23 we find that “if . . . any person fails to make a return under . . . 
sub-section (2) of section 22 . . . the Income-tax Officer shall make the assessment 
to the best of his judgment.” It will be observed that sub-sections (i), (2) and (3) 
of section 23 cannot be applied legally where the assessee has made no valid return. 
Sub-section (i) provides for the case where the return has been made and the Income- 
tax Officer is satisfied that it is correct and complete ^ sub-section (2) provides for 
vae case where the return has been made and the Income-tax Officer is not so satisfied. 
In that case the Income-tax Officer must issue a notice calling on the assessee to pro- 
duce any evidence on which he may rely in support of his return. Sub-section (3) pro- 
vides how the Income-tax Officer shall proceed after he has issued a notice under sub- 
section (a). 


S. The question therefore arises whether in the present case the assessee has 
madfe a valid return, and my finding on this question of fact is that he has not. He 
sent a blank form of return to the Income-tax Officer to which he attached a brief note 
on a separate sheet of paper setting forth his estimated profits from business and cer- 
tain items of expenditure, and showing a nett loss of Rs. 1,916-12-0. This note or 
memorandum was not verified as required by section 22, sub-section (2) of the Act. 
This is itself a material defect since it is a failure to comply with a categorical require- 
ment of the law. Apart from this, the details of the assessee’s alleged income given 
in this note do not include all the ‘prescribed particulars’ referred to in section 22, sub- 
section (2). These particulars are specified in the form itself, which is embodied in 
a statutory rule 19 framed under section S9 of the Act by the Board of Inland Reve- 
nue (now the Central Board of Revenue). 


6 . The form of return in rule 19 requires that if the assessee keeps accounts 
on the mercantile system he shall furnish details in the form given in Note c to the 
Fora of Return, Md that if he does not keep accounts according to the mercantile 
system, he shall file a statement showing how he arrives at his taxable profits The 
assessee did neither, and it is thus evident, I submit, that he has not compUed with 
the provisions of section 22 (2) ; that consequently as the assessment could only be made 
leg^y under se«tion 23 (4) (the fact that the Income-tax Officer did not spLify this 
section m the assessment order is. I submit, immaterial. If he did not act under that 
sub-section there w.is no other provision of law under which he could act) ■ that con 
sequently the assessee under the proviso to section 30 (i) had no right of appeal ■ that 

purporting to be passed under section 31 in this case by the Assis- 
tant Commissioner IS null and void, since the Assistant Commissioner has no power to 

“ ■" circumstances in which the law expUcftly says 
that there shall be no appeal ; that consequently the conditions precedent to an^apoF 

S r f ■">’ predecessor's order purt^mW to 

be passed under section 66 (3) refusing to state a case possess any legal status 

evw. and finally, that the conditions precedent to an application to fhe HSeh Court 

under section 66 (3) are entirely absent, and that the High Cowt thereW «« t ‘ 
m-e to submit, has no jurisdiction in the matt«. I ^ 

that the fact that my predecessors overlooked the circumstance 
assessee had made no return, and had no right of appeal, and 'that ionsequen^ 
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^ reference to the High Court on any point of law, does not 
iinH^rlh because neither the Commissioner nor any one else has any power 

under the law to condone or ignore the defects that I have pointed out. 

7- Should your Lordships hold, however, that the Court has jurisdiction I 
proceed to indicate as required by law what is the correct answer in my op nion to 
he question propounded by the Hon'ble Mr. Justice LeRossignol. I ventme 
to presume that no particular significance is to be attached to the epithet 

estimate’ in that question. Further I confine my attention 
provisions of section 23, sub-section (4), since that is the sub-section under 
which the assessment in this case must have been made. Section 23, sub-section (4) 
says that where no return of income has been made and in certain other circumstances 
^e income-tax Officer shall make the assessment to the best of his judgment ” The 
Concise Oxford Dictionary defines ‘judgment ’ (in this sense) as “opinion, estimate.” 
It thus appears that the correct meaning of the expression ‘ make the assessment to 
the best of his judgment ’ is, that he is to make the best estimate that he can. Unless 
therefore, some special sipificance attaches to the epithet ‘mere ’ prefixed by the 
learned Judge to the word estimate the answer to the question “ whether an Income- 

(4) can legally base an assessment on estimate”, is 
that that is precisely what the law in explicit terms requires him to do. 


8. I may be pardoned. I trust, for adding there is nothing else that the Income- 
tax Officer can or could do when the assessee fails to make a return, or withholds 
evidence that he alone can furnish, and on which alone an accurate computation of his 
income could be based. It is the duty of the Income-tax Officer, imposed on him by 
the statute, to assess the income, that is, to determine the amount of the income in 
order to ascertain whether it is liable to tax, and if so the rate of tax applicable and 
the amount of tax <f?Ie. It would be contrary to the ordinary principles of evidence to 
hold that where the assessee has withheld evidence as to the amount of his income 
the Income-tax Officer is bound to decide that he has no assessable income. It 
is obvious, moreover, that to admit any such principle would have the 
effect of encouraging assessees to evade the tax and rendering it absurdly easy for 
them to do so. Whether the Income-tax Officer has “ made the assessment to the 
best of his judgment, ’ that is to say, whether the estimate that he has made is satis- 
factory and reasonable, having regard to the materials at bis disposal, is I submit a 
question of fact that the Commissioner, in the exercise of his powers of review under 
section 33, is the only authority legally competent to decide. The jurisdiction of the 
High Court does not extend to the decision of such questions of fact. 


9. I should perhaps point out that the fact that the Income-tax Officer called 
for the assessee 's accounts is not to be interpreted to mean that he was acting under 
section 23, sub-section (2) and that therefore the assessment was made under section 
23, sub-section ( 3 ). Even had the Income-tax Officer purported to act under those 
sub-sections his action, as I have endeavoured to show, would have been without legal 
warrant. But under section 22 (4) the Income-tax Officer may call for accounts and 
other documents from any person on whom a notice under section 22, sub-section (2) 
has been served, whether such person has complied with the terms of that notice or 
not. He has also the powers of a Civil Court to summon witnesses or documents 
under section 37, but this he is not bound to exercise. 

10. Further, in order to leave no possible aspect of the case out of considera- 
tion, I venture to submit that had the assessment been one made under section 23, 
sub-section (3) the position would have been as follows. The Hon’ble 
Mr. Justice LeRossignol, presumably regarding the assessment as one made under that 
sub-section, observes : ‘‘The accounts, such as they are, must be the basis of assess- 
ment subject to any modification which must be established by reasonably precise 
evidence.” Now section 13 sets forth the law in regard to the use to be made of the 
assessee’s accounts in computing his income. The proviso to that section runs “Provid- 
ed that if no method of accounting has been regularly employed, or if the method 
employed is such that in the opinion of the Income-tax Officer the income, 
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profits and gains cannot properly be deduced therefrom, then the computation shall be 
made on such basis and in such manner as the Income-tax Officer may determine.’* 
That is to say, that here too the law confers the widest discretion upon the 
Income-tax Officer to determine whether the assessment shall be based on the accounts 
or not. The law does not say that the assessment must be based on the accounts 
even if the Income-tax Officer is not satisfied with the accounts. It says that in such 
circumstances the assessment shall be made on such basis and in such manner as he 
may determine. Whether the accounts are satisfactory is a question of fact, and a 
question that is explicitly left to be determined by the opinion of the Income-tax 
Officer. The principles of accountancy are not prescribed by any law. They do not 
I submit, raise questions of law at all. It was not. I submit, the intention of the 
legislature to leave to the High Court the determination of such questions, and thus in 
effect to constitute the High Court an assessing authority. I submit that the entire 
discretion vested in the Income-tax Officer could hardly have been expressed in more 
emphatic language than by the use of the phrases ‘in the opinion of the Income-tax 
Uracer and upon such basis and in such manner as he may determine.* 

II. It is moreover obvious that whereas in the present case a source of income 
IS omitted from the accounts altogether, the accounts cannot be ‘ the basis of assess- 
ment so far at all events as income from the omitted source is concerned* 


I would invite your Lordships attention in passing to the fact that the law of 
England, like that of India, gives the fullest discretion to the assessing authorities to 

determine the income as they think fit, where the assessee has failed to adduce 
satis^ctory evidence. It will be sufficient perhaps to quote the words of the T nrd 
President of the Court of Session in the case oi Ma^he.s^^anTco. v Moore tl) 

if they do not choose, as tiey not 

chosen, to state an account so that the amount of the profits may be strictlv 

Crlwr°^*^i complain if a random assessment is made upon them by the 

Crown. I would invite attention to the very strong phrase ‘ random ^ 

Lord Mackenzie said in the same case, “With regard fo the SoLhnr assessment.’ 

tions upon the practical difficulty of finding ouUhe amount ^ ^ 

the assessment is to be laid, I cL oX saf this that TXL/ 1 ® 

any satisfactory conclusion upon that mzttlr Lcause it is not a at 

the Courts are concerned. If the ActTparUam^^^^^^^^ 

done^ ?TatfacU 


the cas^ri .understanding of 

the Income-tax Officer It mTgS hav^b^n T t by 

his statutory duty of asLssfng the assessee^ 

pure conjecture’ (to borrow a phrase from the HonourTX^^^M^^T on 

Had there been no better materials than nnrA /n ^ ^ Justice I/cRossignol). 

submit it would have been his duty so to bLe it ‘ ^ 

aubmit, is a question of fact, and one therefore thaf^ ' 

determine. My finding is that the estimate that hi / n competence to 

didframewasnotbasedonpurrconTe^r i Ld ““d 

the assessment to the best of his judgment " that is th», 

the best materials to hand, •'“”6'"“'- that is, that his estimate was based on 

.h fi Officer had before him the records of th 

the firm in previous years. Such records are of course eWdeLo of “it,- of 

enabling the assessing authority to check the probabilitv nf th f f utmost value 
by the assessee’s evidence, to supplement that evidpnrf^Ji^ affairs disclosed 

such evidence fails altogether. an estima^^^^^ 

records in this case showed that in the proceedings for the^vX ^ 

produced accounts showing an income from interest of ovrt assessee 

Rowing years he nei ther made a return nor nroduo oH Vny 

(P) 6 Tax Cas. 113. accounts and acnn.V*^.^ 
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in assessments that included an estimated income of Rs. 8,000 and Rs. 10,000 from 
interest and that in the year in which the assessment proceedings now under con- 
sideration were being conducted, the assessee in spite of declaring that the firm as 
such had not derived any income from interest did not disclose fhe fact that the finn 
had, at the close of the accounting period on which the proceedings were being based, 
split up into two branches each admittedly earning interest. On these facts the 
Income-tax Officer, quite reasonably in my opinion, thought himself justified in assum- 
ing that the income from interest was not less than the sum of Rs. 10,000 on which 
the assessee had previously submitted to assessment. The whole history of the case 
illustrates, if I may say so, the extreme leniency with which the Income-tax Deparlment 
in this country, deals with persons who do not discharge their statutory obligation to 
disclose their true income. That the Income-tax Officer was at all events right in 
assuming that’ the assessee had some income from interest is rendered the more 
probable by the fact that in the following year the component parts of the previously 
joint firm each declared income from interest. 

14. To recapitulate, I submit that the High Court has no jurisdiction to deal 
with the present reference, that where the assessee’s accounts are incomplete or 
unsatisfactory an assessment on a ‘mere estimate’ or ‘ pure conjecture* may be inevit- 
able and is entirely legal ; that in such cases the law requires the assessing officer to 
frame an estimate* leaves certain matters of fact to be determined according to his 
‘opinion’ and leaves him full discretion as to the basis on and manner in 
which the income should be determined, that the Assistant Commissioner, where 
there is an appeal, and the Commissioner aie the only authorities legally entitled 
to question the reasonableness of theTncome-tax Officer’s ‘opinion’ or the wisdom 
of his exercise of his ‘ judgment’ ; that such matters are'uot within the jurisdiction of 
the High Court whose functions do not include the assessment of income-tax; and 
that in the present case, the Income-tax Officer did make a proper use of such 
materials as were before him. 

Lala Jagan Nath Agarwal, for the assessee- 

Carden Noad^ Government Advocate, for the Crown. 


JUDGMENT. 

This is a case stated and referred by the Commissioner of Income-tax, Punjab, 
under clause (3) of section 66 of the Income-tax Act of 1922. The learned Commis- 
sioner prefaces his reference with a suggestion that this Court has 110 jurisdiction to 
issue a mandamus in this case on the ground that the Commissioner s own order in 
review of the appellate ord^r passed by his Assistant was, equally with the appellate 
order of his Assistant, incompetent. The learned Government Advocate states that 
he is unable to support this contention which obviously has no force. The Commis- 
sioner’s order stiU subsists and has not been set aside and it would be opposed to all 
ideas of congruity, legal or other, to hold that an order can be challenged on the 
ground that it should never have been issued. 

The disputed assessment, which is confined to an item of Ry. 10,000 in respect 
of interest, was in rescect of the year 1922*23. The return authorised by section 22 
of the Act was made on the 9th September 1922. and ihat showed an ^ 

interest of only Rs. 866. On the 12th February 1923, m obedience to an order issued 
under section 22, clause (4) ihe assessee produced his accounts before the Assess.ng 
Officer and on the 23rd February received an assessment order to pay tax on an income 
of Rs ’30 000 The assessee applied for cancellation of the assessment un^ler section 
^7 but the Income-tax Officer rejected it on the ,8th April .9*3 by the fol ow.ng 
oLer — “ Section 27 does not apply to this case ; return was submitted, accounts 

werrseen The pleas raised are relating to appeal.” ! for 

the Assistant Commissioner who entertained the appeal and remanded the case for 
f^h enS. The appeal was subsequently dismissed and an apphcation made to 

the Commissioner for review met with the same fate, but on the ments. 

Now, the main contention on behalf of the assessee « that he 
which WM recognised as a return. He produced all the books he had and if the Income- 
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tax Officer was noi prepared to accept his accounts he should have acted in a judicial 
manner, and before proceeding to assess by a rule of thumb should have issued notice 
under section 23 (2) to the asseSsee to appear and answer the criticisms directed 
against his return and accounts. 

The procedure under the Income-tax Act is as follows : — 

A return of income is called for from the assessee and must be furnished . If 
that return is not furnished the assessee places himself at the mercy of the Income-tax 
Officer who shall then make the assessment to the best of bis judgment, and the 
assessee will have no right of appeal. 

If a return is made it is open to the Assessing Officer to accept it and to base 
the assessment entirely upon it. If he is not prepared to accept it forthwith he may 
issue notice to the assessee to appear before him and justify his return by his accounts 
If the assessee, although he has furnished the return, fails to produce his accounts in 
support of that return he is placed in the same position as if he had made no return at 
all. If, however, he has made a return and has produced his accounts in obedience 

to an order under section 22 (4), the Income-tax Officer is not justified in rejectinff 

the return and the accounts and in assessing on a rule of thumb until he has siven 

notice to the assessee under section 23 (2) of the Act to appear before him and justify 
nis return. •' ^ 


assessee. The Income-tax Officer 
rejected fais accounts which had been produced in compliance with a notice under sec- 

m^t and proceeded forthwith to make the assessment to the best of his^u^g- 

notices. Probably with the object of avoiding the multiplicity of notice forms a form 
IS issued which may be a notice either under section 22 (4) or under section 23 (2) 
If the notice IS under section 22 (4) certain erasures are necessaiy the norii* 

erTiprf section 23 (2) other portions of the notice must be 

ble notices issue without erasures so that it is not oossi 

^bitrary assessment as one f regard this wholly 

Officer does nof lay do™ aJ b^?s section ,3.! for the Income-ui 
at his estimate of Rsioooo If' indicate how he arrives 

figure, and had he calculated fl loaned were a certain 

action as in conformity with the provisions^ th?^ction *But °“h Ws 

nis estimate is so and so we reaarrf L ^ section. But a bare statement that 

the Income-tax Officer even said The without any obvious basis. Had 

ind th6 c^u ^ ioconi© froio interest l&st year Wc 

diminished this year”,— ^ ”tha wo^lTha J his income from interest’hM 

tions placed upon him by appreciation of the iL* “ 

accounts 5houtd^taken'!^e*ha?''*f^‘^*^°“”‘® support of that return the 

because thev compUcated. Stri 
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particularly in the case of petty traders who very often have only a poor knowledee of 
accounts. ® 

\Ve accept the view that the production by the petitioner of his accounts was a 
substantial compliance with the notice received under section 22 (4) and we hold the 
assessment illegal inasmuch as he received no opportunity under section 23 (2) to 
api^ar and meet the objections to (he return and accounts produced by him. The 
petitioner shall receive costs of this reference from the respondent. Counsel’s fees 
Rs. 100. ’ 


[154] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice and Mr. Justice 

Beasley. 

[1 7th August, 1925.] 

The Commissioner of Income-tax, Madras ... •. . . Referring OQiccr. 

V. 

(1) Muthu K. A, R. M; Ramanathan Chetty 

( 2) Karuppan Chetty ... ... ... Assessees. 

Income-tax Act (XI of 1922), iVr. 24 (1)— Unregistered firm of /ivo partners— 
Second firm carried on by the two partners with another — First firm twt a partner in the 
second firm — Set of} of profits in one against losses m the other. 

The assessec, an unregistered firm consisting of two partners, on being assessed 
to income-tax claimed to set off against the profits of the firm the share' of the loss 
sustained by the two partners in another firm in which they were partners along with 
a third person. The Commissioner of Income-tax found that the assessec firm as such 
was not a partner or had any interest in the second firm and that there was no ledger 
for the asscssee firm in the account books of the second firm which contained ledgers 
for the three individual partners in which the profits of the firm were credited. 

Held, that on the facts found by the Commissioner, no question of any set oft 
could arise. 

Case [Referred Case No. 7 of 1925] stated under Sec. 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 

CASE. 

•Under Sec. 66 (2) of the Indian Income-tax Act, 1922, I have the 
honour to refer for the decision of the Hon’ble the Judges of the High Court 
the following question of law: — 

“Whether an unregistered firm can set off against its income a loss 
suffered by another firm in which the two members of the former firm are also 
partners.” 

2. The question involves the interpretation of section 24 (1) and is 
therefore a point of law. It is therefore necessaiy for me to refer it though I 
consider the petitioner’s contention to be frivolous. 

3. The facts of the case are: — Muthu K. A. R. M. Ramanathan Chetty 
and Kanippan Chetty are partners in an unregistered firm of money-lenders 
carrying ^B business at Tiruvannamalai, North Arcot District. The firm was 
started oir 12 — ^10 — 20. The partners’ shares are Muthu Ramanathan Chetty 
t3lI6 awWCaruppan Chetty 3] 16. Karuppan Chetty is a genuine pa^er who 

subsBribed capital and is not a mere agent or employee Muthu Rama- 
Hathan Chetty and Karuppan Chetty are also partners wtth one VellYyan 
Chetty in another firm which was started on 26—1—1918 and was closed down 
on 19 d -1924. In this second firm Vellayyan Chetty was also a genuine 
pastaer wEo had subscribed capital. The sharers in the second firm were Rama- 



COMMR. OF INCOME-TAX v. MUTHU RAMANATHAN CHETTY 195 


nathan Chetty 11|16, Karuppan Chetty 3|16 and Vellayyan Chetty 2|16. The 
first firm made a profit of Rs. 19,639 in the account year 1923-24. while the 
second firm in the same year showed a loss of Rs. 7,147. The petitioner con- 
tends that the first firm is entitled to set off against its profits its partners’ share 
of loss in the second firm. He relies on the High Court rulings in Commis- 
sioner of Income-tax, Madras v. A/. Ar. Ar. Arunachalam Chettiar (1) and 
Board of Revenue v. Munisami Chetty and Sons (2). 

4. In his application for a reference to the High Court the petitioner 

has stated that the firm of Ramanathan Chetty and Karuppan Chetty is a 

partner in the second firm of Ramanathan Chetty, Karuppan Chetty and Vel- 

layj'an Oietty. It is important that I should record a finding on this point. 

My finding is that the present petitioner, i.c.. the firm of Ramanathan Chetty 

^d Karuppan Chetty is not a partner in the second firm of Ramanathan 

^etty, Karuppan Chert}’ and Vellayvan Chetty. M}' chief reasons for this 
finding are : — 


(a) There is no ledger for the first firm in the account books of the 
second fix;m. The books of the firm of Ramanathan Chetty, Karuppan Chetty 
and Vellayyan Chetty contain ledgers for the three individual partners. In 
the profit ledger the total profits of Rs. 30.922-2-6 are mentioned as distributed 

21.258-15-9 to Ramanathan Chetty. 
Rs. 3.865-4-4 to Vellayyan Chetty and Rs. 5.797-14-5 to Karuppan Chetty The 

individuals in their personal 
ledgers. The sum of Rs. 21.258-15-9, the distributed share of profits of Rama- 

nathan Chetty has. under his instructions, been credited partly to hi S’ own 
Vanfamm^-^ A R-s.18.290-3-0 and the balance in the name of his daughter 

SriTwilwt K'"'’''’ ■'•"■■""to Ch«„,, K.n,p,2 

r.f ft.® history of the constitution of the firms shows that the firm 

irri.r„s 

«™ ..d rj.: "L',r s'd 'ss. "’■* «"« 

5. In the light of mv finding recorded above fwhirK i • x 

am of opinion that the petitioner’s claim is not admissible Under section 24 
(1) an assessee can claim to set off his loss in nn® ’-'noer section 24 

in another concern, but there is nothing in that section no^i.?^^"’"‘ 

law or common sense nor in the two decided cases menf' of 

present assessee vi? petitioner 

nathan Chetty and Karuppan Chettv should h® Rama- 

profits the loss snflPered b^"an entiJX diffeL" as es^e'e Vc 
Income-tax v. M. Ar Ar. Arunachalam Chettiar ft hal h ^ °f 

mdivi^dual carrying on business is entitled to set off a^inet V ™ 
his share of the loss suffered in business bv an Ic Profit 

wa^rtner. ^ In accordanc e with’ that 
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Karuppan Chetty will be allowed in the course of their individual assessments, 
which at the time of writing have not been completed, to deduct their share of 
the loss suffered by the 6rm of Ramanathan Chetty, Karuppan Chetty and 
Vellayyan Chetty from their other profits; but there is, in my opinion, no 
justification whatever for allowing the loss during the assessment of the firm 
of Ramanathan Chetty and Karuppan Chetty. that firm as such having no 
connection whatever with the firm of Ramanathan Chetty, Karuppan Chetty 
and Vellayyan Chetty. 

V . Rajagopala Aiyar, for the assessee. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

COUTTS TROTTER, C. J. : — On the finding of fact contained in the 
Commissioner's letter No. 2382|24 dated 16th February 1925 there is nothing 
whatever toi argue in this case, as the Commissioner himself says in paragraph 
5, In the light of my finding recorded above (which is conclusive) I am of 
opinion that the petitioner's claim is not admissible.” It is not only not admis- 
sible but also not conceivable. We must therefore answer the reference by saying 
that,^ in our opinion, the point referred to us on the facts found by the Com- 
missioner does not arise at all. Costs against the assessee, Rs. 250 the usual 
sum. 

BEASLEY, J. : — I agree. 


[166] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

.Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasley. 

[28th September, 1925.] 

Pitta Ramaswamiah ... ... ... Assessee* 

V. 

The Commissioner of Income-tax, Madras. 

Income-tax Act, {XI of 1922), Secs. 23 (3), (4) & Return of income by asses- 
ses — Notice to produce accounts to subslan^tiate return — Non-production of accounts by' 
assessee — Assessment, if under Sec. 23 (3) or 23 (4) — Appeal. 

Where an assessee called upon by the Income-tax Officer to produce his accounts 
to substantiate his return of income did not do so and said that the Officer could assess 
him on the materials he could find. 

Held, that the assessment fell within the terms of Sec. 23 (3) and not within Sec 
23 (4) and consequently an appeal lay against the assessment under Sec. 30 of the Income- 
tax Act. 

Application under Sec. 45 of the Specific Relief Act (I of 1877) and 
Sec. 66 of the Income-tax Act (XI of 1922) for an order directing the Com- 
missioner of Income-tax, Madras, to state a case for the decision of the High 
Court. 

K. Sankara Sastri, for the assessee. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The assessee in this case put in a statement of his income amounting to 
Rs. 420. At a later stage when he was called upon to produce his accounts 
and so forth to substantiate that statement, he did not do so and said flj^t the 
Officer could assess him on the materials he could find. Thereupon the Officer 
proceeded to estimate the income which turned out in his judgment to be much 

*(1926) ILR49Mad. 831 ; 24 L W 771 ; A T R (1927) Mad. 49; 98 Ind. Cas..l067. 
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larger than what the assesses stated and it being in his opinion a gross case of 
misstatement of income, assessed him and from that assessment the assessee 
appealed. In appeal he did not succeed in persuading the Court that he had 
been wrongly assessed but he did persuade the appellate authority that it was 
D misstatement of his income. Thereupon he was fined 

Rs. 250 under section 28 of the Act. Now he appeals against that and the 

that the proceedings before the appellate income-tax 
autoonty were coram non judtce, because he says he acted under section 23(4) 

that section 23 (3) ; and that under section 30 (1) (the proviso ^ to 

.... h... „d L, I ~ » * 


[166] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr, Justice Martineau. 

. , ^ „ [23rd December, 1925.1 

Achhru Ram and others 

V. ' " Petitioners.*^ 

The Crown 

sene upon an assessee a notice^o"p^^uc^hi^'^ Income-tax Officer is empowered to 
I'y which he could insist upon production if h***T ** P^vision of law 

7^ proper procedure to\e 

the accounts and on tTr^airthwe****^!"’!^- '*** to inspect 

the premises, was forcibly tumcd“Z.'” “Po" »« leave 

of the"ni„‘^„'^' Officii' ««. 99 

and he was no. acting in g„d colour oJ hnffi" ®’ 

IZnTr" 7^ 

Anant Ram, for complainant. 

Nemo, for Crown. 

“ SBmd w“l 

ISs.S'siS'i.’x^ rj'.r"" ■“ >'« S.S,? 

shows that they committed to against them virere initiat- 


•UWai) I L R 7 Lah. idf 
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material facts as they appear from the statement in question are 
as follows. Sardar Gurbakhsh Singh, who is an Income-tax Officer, went on 
the morning of the 13th January last to inspect the accounts of the cotton 
factor>' belonging to the firm of Rikhi Ram-Kundan Lai at Kaithal, with a 
view to assessing the firm with income-tax. He went into the factory, where 
he met Lola Achhru Ram and Lala Ram Gopal, sons of the proprietors of the 
tactop'. He asked Lah Ram Gopal to show him the accounts, and Lala Ram 
Liopal went into the office room and brought out three books, which he handed 
to the I^nspector who was with Sardar Gurbakhsh Singh, and the Inspector 
made them over to the orderly. Sardar Gurbakhsh Singh then proceeded 
with the Inspector, the orderly, and Lala Ram Gopal towards the gate with 
the object of examining the books at the Dak Bungalow. Lala Achhru Ram, 
however, called Lala Gopal and spoke to him, and the latter then came back 
to Sardar Gurbakhsh Singh and said they could not show the Iwoks in the 
absence of the tiiunim and asked to be given a few days' time. Sardar Gur- 
bakhsh Singh agreed .to give time till the 21st or 22nd January, but asked 
Lala Ram Gopal to make a statement with regard to the date or to put in a 
formal application so that the time might be extended. Lala \chhru Ram 
said that they would not do this, and asked for the return of the Baliis, which 
he said Sardar Gurbakhsh Singh had no power to take. Sardar Gurbakhsh 
Singh remonstrated with him and Lala Ram Gopal. but to no purpose, and 
he then got the Inspector to draw up an order under section 37 (h) of the 
Income-ta.x Act, in which they were required to produce at once all the accounts 
for the years 1922-23 and 1923-24 for e.xamination. The order was presented 
to Lala Achhru Ram and Lala Ram Gopal. but they refused to take it. and on 
its being read out to them, Lala Achhru Ram forcibly took the three hahis 
from Sardar Gurbakhsh Singh’s orderly. Sardar Gurbakhsh Singh told 
the Inspector to go and ask the Deputy Superintendent of Police to make Lala 
Achhru Ram and Lala Ram Gopal understand their legal position. The 
Inspector went away, while Sardar Gurbakhsh Singh and the orderly waited 
at the factory. Lala Achhru Ram ordered ^Sardar Gurl)akhsh Singh to leave the 
factory. The latter replied that he would not leave as he had come there in 
the discharge of his official duties. Lala Achhru' Ram repeated his order 
once or twice, and then called a number of palladars and got them to turn 


Sardflr Gurbakhsh Siiigh out by force. It is that forcible ejection of Sardar 
Gurbakhsh Singh from the premises that forms the basis of the charges 
framed by the Magistrate. 

Now although Sardar Gurbakhsh Singh was empowered under section 

22 (4) of the Income-tax Act to serve the proprietors of the firm with a 
notice to produce their accounts, there is no provision of law by which he 
could insist on their producing the accounts if they declined to comply with the 
notice but the procedure to be followed in that event is laid down m section 

23 (4) of the Act Nor had Sardar Gurbakhsh Singh any authority under the 

Act to enter the firm's premises in order to inspect the accounts, or to remnin on 
the premises for that purpose against the will of the P^pnetors. He put 
himself in the wrong in two ways after Lah Achhru had taken bad. the 

account books from the orderly, first, hy sending for the 

of Police with the apparent intention of intimidating Lah Achhru Rani .and. 
secondly, bv remaining on the premises after Lah Achhni Ram had told him 
to leave His act appears to have amounted to criminal trespass, and ^ah 
Achhru ' Ram was within his rights in forcibly turning him out when 

he refused to leave. Section 99 would not depnve Lah Achhru Ram of his 
right of private defence, as Sardar Gurbakhsh Singh’s proceedings were wholly 
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illegal, and he was nol acting in good failli under colour of his office. On this 
point see Haq Dad v. Crown{l). 

Holding therefore that the petitioners committed no offence i accept 
their application and quash the charges framed by the Magistrate. 

[157J IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Krishnan 

and Mr. Justice Beasley. 

[12th Januar>-, 1926. J 

The Commissioner of Income-Ux, Madras . . . 


(i) 

V2} 

13 ; 

(4) 


V. 


lieferring Officer. 


Assessees. '* 


Mothay Ganga Raju 
Mothay Narasimha Rao 
Mothay Narayana Rao 

Mothay Krishna Rao ... 

income-tax Act {XI of l922),.itv^ t)(i (2 ) — Assessees separately assessed — One 
application and -one fee for slating a case-if Sufficient-Subsequent allocation to one 
assessee— Expiry of one month— Bower to extend time. 

The assessees, separated members of a family and separately assessed, put in one 
apptot.™ accompanied by a fee of Ka, 100 under Sec, 06 (2) of the Income-tax Act 

er imirnaTerto ih ““v '■■come-tax. Thereupon the Cbmmission- 

might be stated Aft!!^’,h “^sessee must be specified for whom a case 

the, assessees’ Vakil 'wrote to'^lh^Sm” specified in the section, 

as made and he^^d 

rrr '-r ™ 

L'ters^^r^—e nt Z- ^ 

there was no proper application befl. ,b' f- ' circumstances of the case, 

case of one of th' apXm:“\.^''73; that ,7"”““”’" “ ‘k* 

Ofitcer or even for the Court to extend the time ^resl^bed b^theTecUor 

tire I ^6 (2) of 

|a,His ..r No. 3^4 of 1924^Ste^^ 

. CASE. 

order Sastri in hU 

the pleader for the petitionerg.’on the 27th Janua^lM^^rr'^*' h *° 

•” .“Xf Co'™-"* “ j.. af i„“So 53^ 

I. Whether four separate applications and deoosits are 
of^thrii" Commissioner to take actio7under :eST'(2’) 

there 

in the case of one of the applica nts. commissioner for his taking action 

''' ^2'= » L J (H C, lUP; (1927) M W N ItH 

1. (1925) I L R 6 T..ah. 392. 
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III. Whether there is any question of extending the period in this case 
and whether the Cctnmissioner has no discretion in the matter. 

IV. Whether section 34 oif the Act covers a case where the Assessing 
Officer and the Commissioner in appeal held, after full investigation, that a 
certain income was not taxable in the hands of a particular individual but was 
to be included in the taxable income of a partnership of which he was a partner 
and it was subsequently held in proceedings relating to the partnership (to 
which the original assessee. was not a party) that the partnership was not tax- 
able on tins amount and whether such assessment does not amount to an in- 
direct review of the Commissioner’s original proceedings not warranted by 
the Act 


y. Where, after dissolution of partnership, interest on the capital of 
the business up to date of dissolution was paid to retiring partners by another 
partner who took over ;the business, whether' the partner who 
took over the business is not taxable on the amount of such interest 
under note 5 (h) (III) of the rule 19 printed at page 54 of the Manual* and 
section 26 of the Act and whether the fact that the payment could not be made 
till after dissoEution makes it any the less a payment to a partner. 

VE Whether it is permissible to review considered proceedings of the 
Commissioner on the, strength of ether proceedings to which the original 
assessee was not a party. 

yil. Whether the ruling 'of the Commissioner, that the share of profits 
of a joint concern transferred to an individual at partition would not be inccyne 
in his hands, does not govern the present case and whether the circumstances 
adverted to in paragraph 4 of the proceedings, assuming them to be correct, 
would render the said ruling inapplicable. 

2. The petitioners in this case are Messrs. (1) Mothay Gangarazu, 
(2) Mothay Narasimha Rao, (3) -Mothay Narayana Rab, and (4) Mothay 
Krishna Rao, who were assessed till 31st March, 1921 as a joint family but 
have since that date been treated as four separate assessees and been individu- 
ally assessed owing to the partition of the family in April, 1921. The total 
amount of tax involved in this case is Rs. 2,082-2-0 divided among the four 
individuals. 

3. In setting forth the facts of the case it will be necessary for me to 
enter in some detail into the history of various assessees: — 

* (a) The first of these is the unregistered firm consisting of Mothay 

Gangarazu and Majeti Veerabhadra Rao. In 1919-20 the taxable income for 
the previous year was held to be Rs. 16,233. A final tax of Rs. 760-14-9 was 
therefore imposed ior 1918-19 and a provisional tax of the same amoxmt for 
1919-20 imder sections 18 (3) and 20 of the Income-tax Act, VII of 1918. In 
the course of the assessment proceedings for 1920-21 the firm returned a nil 
income and one of the partners Majeti Veerabhadra Rao deposed on oath on 
behalf of the firm that the business was closed in April 1919 and that there 
were no sales in 1919-20. The Income-tax Officer, Ellore, accepted this state- 
ment and as no income was earned in 1919-^ he refunded the provisional tax 
of Rs. 760-14-9 collected for that year. Subsequent to this date this firm has 


not been assessed at all by the Income-tax authorities. 

(*) Majeti Veerabhadra Rac.-ln 1922-23 the Collector of Kistna 

assessed this individual on his previous year’s income of 33,516. One it^ 
which was included by the CoUector in the \ssessee s taxable mcome w^ a s^ 
of Rs 19079 paid as interest to the Mothay family on 17th August 1921. 
Majeti VeerabhLra Rao had been a partner with Mothay Gangarazu m the 


*1922 Edition. 
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tiim mentioned above. That firm had been dissolved m April 1919. On the 
16th April 1919 Majeti Veerabhadra Kao had purchased in auction all the 
goods of the firm for Rs. 6/,OoO and executed a promissory note for this sum 
in favour of the partners of the old firm, viz., Mothay Gangarazu and Majeti 
Veerabhadra Rao. From 16th April, 1919 to 17th August, 1921 the farm 
conducted no trade but merely realised the outstandings due to it. On 17tii 
August, 1921 it was found that the old farm had to pay toi the Mothay family 
Rs. 2d,d45 on account of money advanced by it to the farm and the interest due 
thereon. Veerabhadra Rao executed a promissory note in favour of the foui 
members of tlie Mothay family for this amount. Of the total sum included in 
the promissory note Rs. 19,0/9 represented interest. The Collector of Kistna 
taxed this sum in the hands of Veerabhadra Rao holding that the old firm had 
continued to exist until October, 1921 and that Veerabhadra Rao had only 
succeeded to the business of the firm about that date. The Collector therefore 


held that under section 26 Veerabhadra Rao was liable for the tax payable in 
respect of this business and that as Rs. 19,079 was paid as interest to the 
Mothay family an 17th August 1921 when the partnership subsisted this in- 
terest paid to a partner was not an admissible deduction. Veerabhadra Rao 
appealed against this order of the Collector and my predecessor upheld the asse- 
ssment. The party thereupon addressed a review petition imder section 33 to 
me together with an application for a reference to the High Court under sec- 
tion 66. It was urged by the party that the interest of Rs. 19,079 should be 
omitted from the taxable income of Majeti Veerabhadra Rao on the ground 
mat the firm of Mothay Gangarazu and Majeti Veerabhadra Rao had ceased 
to exist in April 1919 and that the Collector’s finding on this point of fact was 

conclusion that the party’s contention was right and 
1 1 educed his taxable income by Rs. 19,079. ® 

(r) The Mothay /ami/y.— In 1919-20 this undivided famUy had been 
income of Rs. 194,768 earned in the previous year 1918-19- in 
19^-21 assessment had been made on Rs. 179.705. In these years the assess- 

Mothay family to the 6mi of 
^Jre^t L Veerabhadra Rao. The inclusion of the in- 

if it^haH *h indicate that the family was not a partner in the firm for 

Se io^t r ■r°‘ I" the as^sessmLt Lrm -22 

s S“~ r 7, r s;:; s ie: 

comprising this family for 1922 2^ fhlf ^ assessment of the individuals 

s/ M « 

^y portion of it in the assessable income of the foul- members of tl^l “T 
he had already taxed it for 1922-23 in the hands of VeeSJihadrf R^o Tf^ 
had decided under section 33 in July 1923 to excludp thu e * 

from Veerabhadra Rao’s assessable income, the Collector of foTtna iSued^f’^'’ 
notices under section 34 of the Act to the four members of the Zth=w 

requirmg ^ ,o show cause why they should not be assessed on ^h^ Xare 
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of the interest of Rs. 19,079. After hearing their objectic^ns he decided to 
assess them separately on the interest which each individual had received. 
Mothay Gangarazu had received Rs. 2.809, Narasimha Rao Rs. 2,809, Nara- 
yana Kao Rs. 1,405 and Krishna Rao Rs. 1,405, making a total of Rs. 8,428. 
The whole sum of Rs. 19,079 was not taxed because it was found that 
Rs. 6,292 had been taxed in 1919-20 and Rs. 4,559 had been tcixed in 1920-21, 
as the assessment of the family was made on the accrued basis in these years, 
hour separate demand notices under section 29 of the Income-tax Act were 
issued to the four assessees. Against the Collector's ordei the four assessees 
appealed to me sending one appeal petition. .Strictly speaking there should 
have been four separate petitions; but I condoned this defect, heard the 
appellants’ representative and passed four appellate orders No.365, 367, 368 and 
369 dated 18th January, 1924. A copy of one of these orders is enclosed. 
My chief reason for holding that the Mothay s and not Veerabhadra Rao were 
assessable on the interest of Rs, 8,428 was that 1 considered that the firm of 
Mothay Gangarazu and Majeti Veerabhadra Rao had been dissolved in April, 
1919 and not in October, 1921. In coming to this decision I was inlluenced by 

(i) the petition dated 9th May, 1920 which accopipanied the D 
return of the old firm for 1919-29 in which it is definitely stated that the old 
firm closed business from March, 1919; 

(ii) the swoirn deposition of one of the partners of the old firm 
Majeti Veerabhadra Rao dated 31st March, 1921; 

(iii) the fact that the provisional tax for 1919-20 had been refunded 

to the partners of the old firm on the ground that the old firm had ceased to 
exist in March 1919; (iv) the evidence given by Majeti Veerabhadra Rao on 28th 
November, 1922 and on 8th March, 1923. The Collector of Kistna had held 
that the firm continued its business until October, 1921 because it was collect- 
ing outstandings and because the actual settlement of accounts as between the 
partners took place only in October, 1921. Now the old firm had kept 
its accounts on the mercantile basis. That being so, 1 held that the firm 
should be considered to have stopped its business from the date on which it 
ceased to engage in trade and incurred *no further credits or liabilities. The 
mere collection of debts and repayments of liabilities of a business which had 
ceased trading and which had kept its accounts on the accrued basis does not, 
in my opinion, constitute the continuance of business. No evidence contrary 
to this view having been adduced by the petitioners either at the assessment 
stage before the Collector of Kistna or during the appeal stage before me, 1 
came to a different finding of fact from that adopted by the Collector. On 
receiving copies of my appeal order, the petitioners submitted one combined 
application requesting that a reference should be made to the High Coprt on 
the four points of law numbered IV to VII above. They accompanied their 
combined application with a single fee of Rs. 100. 1 declined toi admit the 

application on the ground that the conditions laid down in section 66 (2) of 
the income-tax Act had not been complied with and I accordingly returned the 
fee of Rs. 100. Before finally refusing to admit the application I gave the 
petitioners’ vakil a reasonable opportunity for putting in a proper application. 
See my letters of 13th February, 1924, the ^^akii”s reply dated loth February, 
1924 but received on the 18th February, my reply of 19th Febmary 
1924 vakil's letter of 25th and mv reply of the same date, copies of which are 
enclosed, marked B-1. B-2, B-3. R-4 and B-5*. The petitioners thereupon 
filed a petition before the High Court praying that a manda mus shcyuld be 

“Omitted in the present report. 
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issued requiring the Commissioner of Income-tax to refer to the High Court 
certain questions of law, which they alleged, arose out of the assessment pro- 
ceedings. The Hofi’ble Mr. Justice Kumaraswami Sastri has thereupon 
ordered that I should make a reference not only In regard to the four points 
urged in the original petition to him but on a further set of three other questions, 
viz., those numbered items I— III in paragraph I above. 

4. Before I can express my opinion as directed by the Hon’ble Judge 
on the seven points referred to me. I venture to submit that it is necessary to 
settle a preliminary point that arises for consideration. The uncertified copy 
of ^e High Court’s order that has been communicated to me by petitioners’ 
vakil does not contain any information as to the specific provision of law 
under which a reference on all the 7 points mentioned in paragraph (1) has 
been demanded. The notice of motion submitted to the High Court by peti- 
tioners’ vakil on 4th March, 1924 purports to be made under section 66, sub- 
clauses (2) and (3) of the Income-tax Act. If the High Court’s order be 
m pursuance of this provision, the following point arises. Sectfon 66 ( 2 ) 
states ^t within one month of the passing of an appeal order under section 31 
or section 32 the assessee in respect of whom the order was passed mav bv 
application accompanied by a fee of Rs. 100 require the Commissioner of 

ordT^'^ the High Court any question of law arising out of such 

rriW K >n the present case is that no such application as pres- 

cnbed by law has been made to me within the prescribed time by any one of 

have bee J;LdeU ^ 

application !^an** should have arrived at a decision on such an 

Commissioner dissatisfied with such decision of the 

I ■ ^ the present case there has been before me no legal application of the 

s^<^tion 66 (2). If such an application 
?? intimated to me by his letter 

(Ex C) that the fee of Rs. 100 alreadyXosRed 

c au^ (2) and (3) of section 66 of the Incdme-tax Acf toJXr it see ^ 

I (3)Xr refe^ceXulX S 

5. It IS possible that the High Court’s order miph*I 

sectn 4TofZXe"cifi: 

that has to be considered. This section states that th7 Hi“h 
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may {make an order requiring any specific act to he done or forborne, within 
the local limits of its ordinary original jurisdictioh, by any person holding a 
public office, whether of a permanent or a temporary nature, subject to the 
five conditions laid down in the provisos theredf being satisfied. Two of 
these conditions are (i) that such doing or forbearing is, under any law for 
the time being in force, clearly incumbent on such person or Court in his or 
its public character, and (ii) that no order can be made under that section if 
the applicant has other specific and adequate legal remedy. The principle 
underlying these provisos appears to be that a mandamus will lie to prevent 
failure of justice upon reasons of public policy, or to correct official inaction 
or to enforce official function only in cases of last necessity where the usual 
forms of procedure are powerless to afford relief and where there is no other 
clear and adequate legal remedy ; and in such cases the Court ordering the 
relief has to be satisfied that the doing of, or forbearing from, the act which 
it proposes to order is consonant to rights and justice and that such doing or 
forbearing under any law for the time being in force is clearly incumbent on 
the official against whom the order is passed. With reference to these pro- 
visions I venture to submit that 'the legal course appears to be for the High 
Court to consider in the first instance only the question whether I was right 
in declining to entertain the application for a reference to High Court on the 
four points of law specifically referred to me; and if so, I would have only 
to answer at present the 1st, 2nd and 3rd points of law referred to in the Higli 
Court’s order. If the High Court after considering my statement on these, 
points is satisfied that I was incorrect in rejecting the original application forj 
a reference to the High Court, it might order me to restore that applica- 
tion to my file and dispose of it on its merits in accordance 
with section 66 (2) of the Income-tax Act. It appears to me to be premature 
at this stage to state a case on the points of law contained in an application 
which I have not considered and on which I have not come to a decision as- 
prescribed under section 66 (2) of the Act. However, in obedience to the 
order of the learned Judge. I give my opinion on the seven points involved. 


Question /. Whether four applications and deposits are required in 
this case for the Commissioner to state a case. I consider that four applica- 
tions, each of them accompanied by a fee of Rs. 100 should have been made, 
as section 66 (2) of the Income-tax Act prescribes that each assessee has to 
pay this fee. There are four assessees in this case, as evidenced by the four 
separate original assessments made by the Collector of Kistna in December 
1922, four separate appeal orders passed by the Commissioner of Income-ta^ 
in Income-tax Appeals 70-74 dated 10th February 1923, four separate demand 
noltices issued again under section 29 when the Collector assessed the addi- 
tional amounts under section 34 in November 1923, and again four separate 
appeal orders on the appeal against these assessments, passed by me in Income- 
tax Appeals, 365, 367, 368 and 369 dated 18th January 1924. It ‘s that 
the point at issue in the appeals disposed of by me was the same, and mat the 
Collector of Kistna therefore decided by one single order dated 29th October 
1923 (this was communicated separately to each of the assessees) o issue 
additional demands by separate demand notices to these j 

also true that the Vakil who appeared for the four assessees 
therefore issued one notice oi hearing for all the four appeals and that I 
incidentally condoned in that connection the defect m the form of presentation 
of appeal by permitting one combined appeal petition instead of requiring them 
m pufin four separate appeal petitions. This conddnation would not, how 
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ever, give to the petitioners any legal nght that could have the etfect 

ine or whittling down the operation of a taxing statute, especially when the 

intention to impose a charge of Rs. 100 upon each assessee is expressed m 


clear and unambiguous language. 

Question II. If the ansiuer to Question I is in the affirmative whether 
there is iany proper application before the Commissioner for his taking action 
in the case' of one of the applicants. To this my answer is that there was no 
proper application within the prescribed time. 

Question III. Whether mere is any question of extending the period 
in this case and whether the Commissic'ner has no discretion in the matter. 
The petitioners urge in paragraph 19 of their affidavit that there is no question 
of limitatidn in this case. This statement ignores the effect of the amend- 
ments to the Limitation Act made by Act. No. X of 1922. Section 66 ('2) of 
the Incolme-tax Act specifically prescribes a limit of one month from the date 
of appeal order for submitting to the Commissioner applications for reference 
lo the High Court. Section 29 of the Indian Limitation Act as amended in 
1922 contains special provisions in regard to the method of computitig the 
period of limitation for any special law. It will be seen from clause (a), sub- 
section (2) of this section that the time limit prescribed in section 66 (2) of 
the Income-tax Act is legally operative. It is specifically laid down that ojnly 
the provisions contained in section 4, sections 9-18 and section 22 of the Limita- 
tion Act shall apply in so far as and to the extent to which they are not ex- 
cluded by special law and that the remaining provisions of the Limitation Act 
should not apply. Section 5 of the Limitation Act, 1908, which allows discre- 
tion to Courts to extend the time in certain cases, is thus inoperative in respect 
of Income-tax appeals and applications which have to be dealt with for purpo- 
ses of limitation under the special rules contained in the Income-tax Act itself. 
It may be seen from sections 27 and 30 (2) of this Act that a certain discre- 
tionary power is allowed only in some specific cases of assessments and appeals ; 
but there is no provision that enables the Commissioner to extend the time limit 
prescribed in section 66 (2). The position therefore seems to me to be that 
in the present case it was not clearly incumbent on me to make the application 
on the four points of law propounded by the petitioners and that no mandamus 
lies against me under section 45 of the Specific Relief Act. 

Question IV. Whether section 34 of the Ac* covers a case where the 
.Assessing Officer and the Commissioner in appeal held, after full investigation, 
that a certain income 2 vas\not taxable in the hands yjf a particular individual 
but was be included »« the taxable income of a partnership of which he was 
a partner and it was subsequently held in proceedings relating to the ''partner- 
ship (to which the original assessee was not a Party{) that the partnership was 
not taxable on this ctmount and whether such assessment does not amount to 
an indirect review of the Commissioner's original proceedings not warranted 
by the Act. I hold that section 34 does cover the case of additional assess- 
ments such as the present ones. It relates to income profits or gaina^ which 
for any reason have escaped assessment. The interest paid by Majeti Veera- 
bhadra Rao had escaped assessment owing to my decision under section 33 and 
therefore had to be taxed in other hands. As Commissioner I had full power 
under section 33 to review the original proceedings of my predecessor passed 
in his capacity as Assistant Commissioner under Section 31. 

Question V. Where, after dissolution of partnership, interest on the 
capital of the business up to date of dissolution was paid to retiring partners 
by. another partner 7vho took dtver the htisiness, whether the partner who took 
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noZ nnZ I i ' ■” “mount of such interest under 

note 5 ( 6 ) (///) of the rule 19 prtnted at page 54 of the Manual and section 

26 0 / j/ie Act and whether the fact that the payment could not be made till 

after dissolution makes it any the less a payment to a partner. This is the 

mmn point dealt with in my order in Income-tax Appeals Numbers 365-369. I 

Mothay Ganga- 

and ' Veerabhadra Rao had definitely ceased to exist in April 1919 

GMgarazu and Majeti Veerabhadra Rao. In the face of these findings of fac^ 

bers ^ the “m th^®'^ P7‘"^“f '’y Veerabhadra Rao to the mem- 

bersoi Ae Mothay f^ily m August 1922 cannot be held to be a payment by 

Mtmn ‘k partners of his firm. Section 26 h^ no applb 

Sidtri. me a Veerabhadra Rao had Lt 

to MoSe who we T*’"0f°''0 a payment made by him in August 1921 

^Sle 7nrurred K"°h partners m his firm had to be admitted Is an ex- 

pcnoiture incurred by him in connection with his business. 

Question Vi. Whether it is permissible to review considered proceed- 
ings the Commissioner on the strength of other proceedings to which the 
original as^ssee w^ not a party. It is certainly permissible for an Officer 
acting as Commissioner under section 33 to review proceedings passed by his 
predecessor m his capacity as Assistant Cchnmissioner under section 31 Sec- 
tion 33 contams po limitations on the powers of a Commissioner. Indeed it 
yeafically empowers him to review the,orders which he himself has passed as 
^sistant Commissioner. In disposing the petition of Majeti Veerabhadra 
Kao I could not POSsibly have issued notice to the present petitioners because 

ffie assessment of Majeti Veerabhadra Rao was at that stage confidential as 
between him and me. 


Question VII. Whether the ruling of the Commissioner, that the share 
of profits of a joint concern transferred to an individual at partition would not 
be income in his hands, doe^ not govern the present case and whether the 
circumstances adverted to* in paragraph 4 of the proceedings, assuming them to 
be correct, would render the said ruling inapplicable. A ruling by one Com- 
missioner does not necessarily bind any other Commissioner and there is no 
su^ thing as Case law” in regard to orders of Income-tax Officers. These 
orders until they reach a Court are of a confidential nature. It is perfectly 
open to an Income-tax Officer in an extreme case to apply different treatment 
to different assessees. He may, for instance, give a concession to an honest 
assessee which he would refuse to others. In this case mv decision that the 
interest in question was taxable was based on the evidence supplied by assess- 
ment records that the interest due by Majeti Veerabhadra Rao could not have 
been included in the family assets at the time of partition and therefore could 
not partake of the nature of capital. 

T. Ramachandra Rao, for the assessees. 

A/. Patanjali Sastri, fof the Crown. 


JUDGMENT. 

COUTTS TROTTER, C. J.— On the direction of the learned Judge 
several separate questions have been framed for our determination. In our 
opinion the answers to the first three dispose of the whole matter and preclude 
us from going into the others. The first question is whether four applications 
are necessary in this case for taking action under section 66 (2) of the Act. 
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That is the section which says that the income-tax Commissioner is to state a 
case when a proper application is made accompanied by the prc^r fee whidi 
is Rs. 100 as matters stand. These applicants were four persons. They had 
once been an undivided family and, had they remained so, different considera 
tions might arise but .they had in fact been separated and they were separately 
assessed. Nevertheless an attempt was made to have a case stated regarding 
them but on a single fee of Rs. 100. That of caurse was an impossible attitude 
to take up and as they were divided the result was that it was an application by 
four people each of whom, as my learned brother put it, can be deemed to have 
pmd one fourth of the prescribed fee. I dislike technical objections of this 

kind but 1 have no sjmpathy with the applicants because they were expressly 

told, or their vakil was expressly told, the position by a letter from Mr. Stra- 
thie, the Commissioner, dated 13th February. He points out "only one sum 
of Rs. 100 is deposited. There were, however, separate assessments and four 
appellate order^. Under section 66 (2) each assessee must put in a separate 
application and each must deposit the prescribed fee of Rs. lOU. I cannot there- 
fore act on the preset application.’ Ihen he goes on "If you wish me to deal 
with all the cases, will you please send four separate applications and an addi- 
Uonal Rs. 300? If, however, you are willing that only one case should be dealt 

with and if you tell me with which case you wish me to proceed, I shall treat 

the Rs. 100 as having been received from that individual.” Nothing could be 
more reasonable than that and the assessees' vakil could have put the whole 
matter right by accepting one of those two alternatives. Instead of that the 
vakil sends an answer saying that, as all the questions were common to the four 
applicants, a refer^ce in one will necessarily cover the case of all. Then he 
says he writes to his client He must have known time w'as passing and in the 
result the time had elapsed before he cqmrnunicated with his client and ascer- 
tained his decision as to which of the two alternatives he would accept Therc- 
u^n Mr. Strathie wrote the letter of the 19th February in which he says that 
me time is gone for his reply, that the reply was in any case evasive (as indeed 
t was) and he declined to take any further action in the matter. Thereupon 
penitent too late, the vakil writes a letter at once requesting that the Rs 1(X) 
SMt wiA the application should be treated as deposited on behalf of M Nara- 
simha Rao, and that a reference may be made in his case leaving the other 

position and our answer to the question must be that 
the application as originally sent was defective and that the fee that accomoa- 

f was in order, was insufficient. It is ^ r^W 

competent for four separately assessed persons to combine their applicatiot^ 

‘ "O'" 

question is if the answer to question (1) is in the affir- 

■ question is whether there is any question of extending fk« « • j 

m mis rase and whether the Commissioner had no discretion in the matte?*TK^ 
an^cr is the statute fixes a time and it is an obviously undesir^huf ^* 
cast on the Income-tax Commissioner to put upL him the ^ Vi 
quesfons as to whether he should exercise'^ discr'etion Z dSroMen^ 
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IS express ^nd there is no pro** 
vjsion m the statute for any ofiBcfal or even for the court to extend the time. 
Iherefore, as our answers to the first three questions are what I have outlined 
the remaining questions which, I suppose, raise the merits we are unable to deal 
with. Ks. 150 will be allowed for costs of Government 

KRISHNAN. J. I agree. 

BEASLEY, J. :-I agree. 


[168J IN THE HLGH COURT 'OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice 

Krishnan and Mr. Justice Beasley. 

[12th January, 1926. J . 

The Commissioner of Income-tax, Madras ... ... Referring O nicer. 

V. 

Mutha Sarvarayudu ... ... ... Assessee. 

Income-tax Act {XI of 1922), Sec. 13 — Assessment on book debts as acitially 
received — Actual receipt in cash in subsequent year— Liability to be assessed in year of 
receipt — Double assessment. 

If an assessee had been assessed to income-tax in respect of book debts owing to 
him in one year as actually received by him, he could not again be taxed on the same 
sums of money when they were actually received in cash in a later year of assessment 
A man cannot be taxed twice over in respect of the same sums. 

Case [Referred Case No. 21 of 1924.] stated under section 66 (3) of 
the Income-tax Act, XI of 1922, by the Commissioner of Incotme-tax, Madras, 
in his letter No. 3332 of 1923 dated 27th November 1924, for the opinion' of 
the High Court. 

CASE. 

As ordered by the Hon’ble Mr. Justice Devadoss under section 66- (3) 
of the Income-tax Act I havb the honour to submit the following question for 
the decision of the High Court: — 

“Where computation of the income, profits and gains for a particular 
year are made as directed in the proviso to! section 13 of the Income-tax Act 
of 1922, are any income, profits or gains which accrued during that year but 
received subsequently, liable to be assessed as income for the year during 
which it is received?" 

2. In stating a case to the High Court 1 am required by the Act sec- 
tion 66 (1) and (2) to give my own opinion thereon. My first difficulty is 
that it is impossible to give a direct answer in the negative or in the affirmative 
to the question as stated. The answer must depend on the circumstances of 
the case. To make my position clear it is necessary for me to explain in some 
detail my conception of the effect of the proviso to section 13. 

3. Under section 13 of the Act income, profits and gains are to be 
computed in accordance with the method of accoimting regularly employed by 
the assessee, subject to the proviso that if no method of accounting has been 
regularly employed, or if the method employed is such that in the opinion of 
the Income-tax Officer the income, profits and gains cannot properly be deduc- 
ed therefrom, then the computation shall be made on such basis and in such 
manner as the Income-tax Officer may determine. 

4. It will be observed, in the first place, that the law leaves to the 
Income-tax Officer the decision of the question whether the income, profits 
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and gains can properly be deduced fropi the accounts, and gives him a very 
wide discretion in regard to the method of computation to be adopted when 
in his opinion they cannot be so deduced or when ttc' method, has been regular- 
ly employed b}’ the assessee. The question whether the income can be proper- 
ly deduced from the accounts is evidently a question of pure fact. The question 
whether any method of aci;ounting has been regularly employed by the assessee 
is, I venture tq submit, also a question of fact. If the assessing and appellate 
authorities decide that the facts are such that the case falls within the proviso 
to section 13, I submit that no question of law can arise in regard to the exer- 
cise of the discretion vested in them by the Act as to the basis on and manner 
in which the income should be determined. If they estimate the assessee’s 
capital, for example, to be so much, and assume his income to be such a percent- 

nnL?" f accordingly, 1 respectfully submit that no 

question ol la\\ can arise in regard to such e.stimate. assumption, and assess- 

thrlnro" of course they should run counter to some specific provision of 

ome cla^s oMne^^ [l ' explicitly "take into account 
ome class of income that the Act specifically exempts from the tax. 

systems of accountancy according to which 
U fhl o*'^>"arily computed by business men and others. The first of these 

Irr vL^rbr«r\°" system/- according to which the profits are 

ness ^ between sums that have fallen due to the busi- 

ness (credits) and sums that have, fallen due by the business fdebits'i 

receipts and expenditure are not taken into cons^deratLn a/Il/of Ais’ sjs.e™ 

to L*T‘h'!f a" has been taken is ultimately found 
to be a bad debt it is written off, that is, the original credit is "reversed” bv a 

corresponding debit. This system of calculating profits by balanc/ng receipt Le 

and payments due, instead of sums received and payments made UnT^Uar 

Iv IS the ordinary' business practice most cLrmon- 

I> followed by large business concerns and universal!)- followed by companies. 

6. The other system is the “cash system.” according to which actual 
receipts are balanced against actual expenditure. This is followed by a con- 

especially money-lenders. I would in- 
Lordships attention to sub-section (3) of section 10 of the Indian 

preliminary observations, for the length of which I mn<;t 
p ogise, will make intelligible the submissions that follow I conceive thp 
answer to the question propounded by the Hoin’ble Mr Tustice ^ 

as follows :-“The answer To this q'ue'stion de^nds on a variety 

accouiftan/yr/: “pLToulrir ^ 

*e "Commercial system” of accountancy he will"re"assesL*d iWach'^ 
balance struck between the sums that have fallen due to him^ In^ ^ 

year and the sums that have fallen due bv him in the previous 

balance “bad debts" written off will be deducted - anXth • 

cannot possibly arise, because according to the system P^'opo^nded 

wnsideration the fact and the time of receipt arl alike under 

The account is not based on receipts and e 5 fnenH 5 f entirely irrelevant, 
debits/ not on sums actually paid in or paid out bu^ nn ‘credits’ and 

due fo the assessee and sums that have fallen die / the^aSL^/ *'“''' 
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8. “If, on the other hand, the assessee has regularly adopted the ‘cash 
system” of accountancy it is equally true that the question cannot arise. The 
income each year will be computed on the balance between the sums actually 
received during the previous year and the sums actually paid 
during the previous year, the time when any sum ‘accrued’ or fell 
due, whether to or by the assessee, is entirely irrelevant, since the basis of 
computation is not credits and debits but actual receipts and outgoings. 

9. “If again the assessee changes his system of accountancy, from the 
commercial to the cash system or vice versa, he falls within the proviso to sec- 
tion 13. He cannot be then said to have regularly employed” any system of 
accountancy. In my opinion the law gives the Income-tax Officer full discre- 
tion in such a case to determine the basis on which and the method by which 
the income should be determined. It is impossible to give any general answer 
to any question as to the principles that should guide the Income-tax Officer 
in such a case, on the assumption that such a question is a question of law, 
but I may mention that che departmental practice is not to tax a second time 
any sum that is shown to have been taxed already. When an assessee changes 
from the “cash” to the “commercial’’ system no questiom like that propounded 
can ordinarily arise, since sums are not likely to be received before they have 
fallen due or accrued. Where the assessee changes from the commercial system 
to the cash system, it is quite likely that sums that came into account in a previ- 
ous year under the commercial system having become due to or by the assessee 
in that year, may be actually received or paid by the assessee in a later year. The 
Income-tax Officer has full discretion under the Jaw to treat such sum accord- 
ing to the system of accountancy followed in computing the income of the pre- 
vious year. No doubt that discretion is to be exercised in accordance with 
equity and natural justice. Hence as a matter of practice sums will not be 
taken into account in one year if they are proved to have been taken into ac- 
count in a previous year, whether they be incomings or outgoings. 

10. “If the assessee has never followed any regular system of account- 
ancy, even spasmodically or intermittently, the Income-tax Officer has full 
discretion as a matter of law to determine the assessee’s income in any parti- 
cular year on such basis as he deems equitable. As a matter of practice hav- 
ing no explicit basis in the statute any sum that is shown to have been taxed 
once is not taxed again.” 

11. There is however, a second difficulty to which it is my duty to invite 
their Lordship’s attention. The order of the Hon’ble Mr. Justice Devadoss 
implies of course, that the question of law that he has directed me to refer to 
the High C<yurt does as a matter of fact arise in the case under consideration. 
That is, it implies that in the case under consideration profits or gains that had 
accrued* and were assessed in a previous year have been assessed as income of 
a subsequent year in which they have been received. Whether this is so is a 
question of pure fad, and as such it is one for me to determine. My dwision 
in regard to this question of fact is that in the case under consideration no 
profits or gains that accrued and were assessed in a previous year have been 
assessed a second time in a subsequent year in which they were actually 


receive^^ It is no doubt my duty, however, to place before their Lordships 
the materials on which this finding of fact is base . 
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composition expired in 1921-22. A fresh assessment therefore had to be made 
in 1922-23 on the income of 1921-22. As the accounts produced by the peti- 
tioner for that year were held to be incomplete, he was assessed on an estimat- 
ed income from money-lending of Rs. 68,000. In arriving at this estimated 
income of Rs. 68,000, the Collector took the assessee's working capital at 
Rs. 8.50 lakhs and assumed that an average of 8 per cent, interest on this capital 
would give the assessee’s income. During the assessment proceedings for 
1^3-24 on the income of 1922-23 the assessee’s accounts were accepted. From 
these accounts the assessee's total income on the "cash basis” of assessment 
was held to be Rs. 80,070. The petitioner appealed against that assessment, 
which had been made by the Collector of Godavari, to the Commissioner. In 
his appeal he claimed that a sum of Rs. 32,351 should be deducted from his 
assessable income, on the ground that it represented income realised in the year 
of account, hut really relating to previous years. He claimed that as he had 
been assessed in previous years either under an agreement of composition or on 
an estimate, the sum of Rs. .32,351 should be presumed to have been included in 
the assessment of these years, and should therefore be excluded from the assess- 
ment of 1923-24. The Commissioner in his orders on the appeal declined to 
admit the sum of Rs. 32,351 as a deduction, but deducted Rs. 5,542, on the 
ground that the accounts showed that that sum had actually been received prior 
to the year of account. After the appeal the assessee put in an application 
under section 66 (2) requesting the Commissioner to refer to the High Court 
the following question of law: — 

"Whether section 13 of the Income-tax Act operates as a bar for reliev- 
ing an assessee from being taxed twice over for the same income, under circum- 
stances, where the assessee was taxed on the income as fully realised during 
die previous year on estimate, but, as a matter of fact, the assessee realised the 
interest for the previous year only during the accounting vear as shown by his 
accounts.” 


The Commissioner declined to make the reference on the ground that 
no question of law arose. The assessee then appealed to the High Court under 
section 66 (3). The High Court, by its ofder dated 29 — 1 — 24 but received 
by tile Coqiniissioner on 12th September, 1924, required the Commissioner to 
state the case in the terms mentioned above. In his judgment the HonTjle Mr. 
J^tice Devadoss has held firstly that there is no substance in the contention of 
the assessee in respect of that portion of his 1922-23 receipts which related to 
the composite period 1918-1921. His Lordship has held this amount to be 

df a“bom H- ' As regards the remaining sum 

t remarked that Mutha Saravarayudu was 

aS tohi ^ '"'^'•cantile basis, i.e., on the amount which 

AWmn received, and that there are therefore 

has been assf«eT^ believmg that in respect of the sum of Rs. 28,000 he 
arises in the r ^ ^rdship therefore holds that a question of law 

mined by tL High C^urt deter- 

eeived. my essor^ferC he M I'*'***" re- 

owing to the inconsistency betwew th^^^ make the reference immediately 
those which this Department haH mentioned in the judgment and 

the High Court iud^”m it was'^^3^ 
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claimed a deduction of Rs. 32,351. Out of that sum the Commissioner had 
already allowed a deduction of Rs. 5,542, so that the balance in dispute appear- 
ed to be Rs. 26,809, some portion, stated by the Judge to be about Rs. 4,000, had 
to be excluded as relating to the years of composition. There was no clear 
indication as to how the Judge had arrived at the approximate figure of 
Rs. 4,000. To ascertain this, the assessee’s accounts for 1921-22 were called 
for and re-examined in this Office. From these accounts it was found that the 
sum relating to the years of composition was Rs. 4,893, The sum in dispute 

minus the Rs. 5,542 allowed on appeal minus 
assessee and his Pjeader definitely accept this 
as the figure really at issue. Besides -clearing up the question of the disputed 
figure, the recent re-examination of accounts in the Commissioner's Office has 
yielded most important results. It is found that the actual amount received in 
cash as interest by the assessee in 1921-22 was Rs. 75,995-14-2 plus certain 
receipts which are not fully explained in the accounts. These uncertain items 
are payments made by Motha Venkanna. A. Seetharama Raju and Tharma 
Rayaningaru. The payments are not clearly, demarcated as principal or in 
terest, nor are the dates of payment quite clear. But as icgards Motha Ven- 
kanna Rs. 44,170 was received in 1921-22 and of that sum Rs. 1,850 is shown 
as interest for the period 1 — 4 — 21 to 1 — 11—21. Some of the remainder is in- 
terest for an earlier period. As regards Seetharama Raju Rs. 5,424 was re- 
ceived in 1921-22. There is no allocation between principal, and interest for 
the period, but a total receipt of Rs. 32,904 between 26— d — 16 and 1 — 8 — 22 is 
distributed as follow's: — Rs. 27.196 to interest and Rs. 5,708 to capital. As 
regards Tharma Rayaningaru Rs. 3,263-1 >-0 was received, but the amount of 
interest therein included is unknown. On the whole therefore it is perfectly 
certain that at least Rs. 75,995 plus Rs. 1,850 or Rs. 77,845 was received as 
interest by the assessee in 1921-22. These figUrcs were put to the assessee and 
he was asked to explain them. His answer is that out of the interest received 
in a year, only the interest relating to that year is liable to assessment. He 
argues that the interest of previous years has become merged in capital, e.y., 
to take one case, viz., the loan to the Rani of Tuni ; the original loan was 
Rs. 1,00,000. At the beginning of 1921-22 owdng to non-payment of interest, 
the loan had amounted to Rs. 1,28,011. In 1921-22 the as.sessee received 
Rs. 1,39,099, i.e., the original loan plus Rs. ,39.099. The sum of Rs. 39,099 
was allotted by him as follows; — Interest from 1 — 4 — 21told — 7 — 21 Rs.11,087, 
interest for earlier periods Rs. 28,012 The assessee contends that his assess- 
able interest is only Rs. 11.087 and that the balance of Rs. 28,012 is really a 
repayment of capital. Such a contention is of course absurd. 

15. If the assessee’s contention were admitted it would mean that oy 


deferring receipt of sums due to him till after the close of the year in which 
they fell due an assessee taxed on the 'cash' basis would avoid the payment of 
tax on them altogether. There is no foundation In law, equity, the principles 
or practice of accountancy or commonseiise for so preposterous a claim. If 
any assessee regularly based his accounts on any such principle the Income-tax 
Officer would be justified under .section 13 (proviso) in deciding that nis in- 
come could not properly be deduced from his accounts. Any difference bet- 
ween the amount originally lent and the amount finally received is o vious y in 
come, profits or gains. Interest cannot lose its character merely because its 

payment has been delayed. _ 

16. Possibly the assessee is claiming to exclude the sum of Rs. ^ 012 
as having been taxed before. He does not definitely make this claim but 
he did, it would be ruled out by the observation of Mr. Justice Devadoss tha 
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intef'^st for the compounded ■ period is not to be included as having been tax- 
ed before. It being clear therefore that the assessee received Rs. 77,845 m 
cash as interest in the year 1921-22, 1 find on the question of fact that his 
claim that the Collector in assessing him on Rs. 68.000 for 1922-23, included 
more than the sums actually received falls to the ground. Ncn one can say at 
this date what was in the Collector’s mind, but I find as a fact that the assess- 
ment for 1922-23 on the income of 1921-22. far from including both sums re- 
ceived and sums due, did not even include the whole of the sums actually receiv- 
ed. The petitioner, through the dishonest way in which his accounts were kept, 
has actually escaped his true assessment in 1922-23, and he is not entitled to 
any further relief in regard to his assessment for 1923-24. Under the Act 1 
unfortunately have no power to amend the 1922-23 assessment at this stage. 

17. My opinion in regard to the question that 1 am directed to refer to 
their Lordships is therefore hricHy as follows: — It is impossible to answer the 
question as framed except witli regard to the circumstances of hypothetical 
cases that might arise. I have detailed in paragraphs 6 to 9 above the different 
answers that would have to be given in different hypothetical circumstances. 
But I also find as a matter of fact that the circumstances of the case under 
consideration are such that the question does not and cannot arise at all. 

P. Sotnasundaram, for the assessee. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The wording of the tjuestion as framed gives rise to considerable diffi- 
culty which was felt by the Commissioner and' is felt by this Court. If it is 
intended to propound the question whether, if a man has been taxed in respect 
of book debts owing to him in one year which he has actually received, he car. 
again be taxed on the same sums of money when they are actuall)' received in 
cash in a later year of assessment, the answer must obviously be ‘no’. A 
man cannot be taxed twice over in respect of the same sums. Unfortunately 
the learned Judge seems to have overlooked the fact that this question cannot 
really arise out of the findings of fact in this case which are binding on us. 
namely, that the man had not been taxed at all on the sums in question until he 
was sought to be taxed in the year of assessment which is now under considera- 
tion. The answer to the question therefore does not and cannot help the asses- 
see in this particular case and we must therefore dismiss the application with 
costs. Vakil’s fee Rs. 150. Costs paid in the Lower Court (Original Sidel 
will be refunded. 

(159] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice LeRossignol, and Mr. Justice Martineau. 

[29th Januai*)', 1926.] 

Messrs. Kesari Das and Sons ... ... ' ... Assessces.^ 

V. 

The Commissioner of Income-tax, Punjab and North-West 
Frontier Province Referring Officer. 

Incmne-tax Act (XI of 1922) Secs. 13, 22 (4) & 23 (2) — Return by assessee 

Mon-acceptaruce by Income’ta.v Officer— No opportunity to support the return Arbitrary 

assessment, legality of — Proper procedure: 

Where the assessees submitted a return of their income and produced their accounts 
in compliance with a notice under See. 22 (4) o f the Income-tax Act, the Assessing 

^1926) I L R rTahTiaS; A- 1 R (19%)~Lah. 201 ; 9+ Ind. Cas. 150. ~ 
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Officer, if not satisfied with the correctness of the return, should proceed under Sec. 23 
( ) by calling upon them to produce their evidence, in support of the return. Sec. 13 
proviso would not apply to such a case and an arbitrary assessment without giving them 
an opportunity to support their return would be illegal. 

Case [Case No: 408 of 1924] stated under section 66 (3) of the Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, Punjab and North- 
)A est Frontier Province, for the opinion of the High Court, in compliance with 
the order of the High Court dated 12th January. 1925. 

CASE. 

I am required by an order of a Division Bench of the High Court of 
Judicature at Lahore, dated the 12th Januat7 1925, to "state the case as provid- 
ed in clause (2) of section 66 of the Act in connecticXn with the points raised 
in the petition, a copy of which will be sent to the Income-tax Commissioner” 

2. The copy of the petition received from the High Court contains 
four clauses. The first two are statements of tact in regard to the previous 
history of the petitioners' assessment, and only clause 3 and clause 4 can be 
regarded as "points raised in the petition", and I will deal with these seriatim. 

3. The first qf these points runs as follows: — 

3. "That the Commissioner by orders, dated the 9th February and the 
21st May, 1924, in Income-tax Case No. 1034-C. S, for 1923-24 (being the case 
in question) purported to ‘reject’ the application filed with him which he had 
no power to do.” 

It is difficult to see how this contention can be seriously urged before 
your Lordships. Sub-section (2) of section 66 of the Act provides for appli- 
cation being made to the Commissioner requiring him tc» refer to tlie 
High Court " any question of law arising out of” any order passed under sec- 
tion 31 or section 32. It is true that the sub-section does not contain any provi- 
sion for rejecting an application, where no question of law arises, but as it is 
only a question of law that can be referred, it seems to follow ex hypothesi 
that the application must be rejected where no such question of law arises. (That 
this is the interpretation intended to be placed on this sub-section is morebver 
clear from the provisions of the following sub-section. Sub-section (3) runs 
as follows: — "If on application being made under sul)-section (2), the Com- 
missioner refuses to state the case on the ground that no question of law arises, 
the assessee. may apply to the High Court.” In view of this expli- 

cit provision of the law prescribing the procedure when the Commissioner 
refuses to state a case to the High Court, or in other words rejects a petition 
requiring him to do so. it is difficult to understand how it can be 
seriously contended before your Lordships that the Commissioner has 
no such power. Further I would point out that unless and until 
the Commissioner has rejected a petition under section 66 (2) 
the High Court has no jurisdiction to entertain a petition under section 66 (3). 

4. The second point, namely, that raised iii paragraph 4 of the peti- 
tion, appears to be merely a repetition in different words of the first point. It 
runs as follows: — 

4. "That it was the duty of the Commissioner within one month 
to draw up a statement qf the case and refer it with his own opinion thereon to 

this Honourable Court for decision".' 

I have nothing to add to what I have submitted above. The statute 
requires the Commissioner to refer to ydur Ix)rdships any question of law. and 
where no question of law arises there can, I submit, be no reference at all. 
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5. In the above paragraphs I have “stated the case as provided m 
clause (2) of section 66 of the Act in connection with the points raised in the 
petition/’ With all respect, however, 1 would suggest that the law in connec- 
tion with these points is so self-evident that I cannot believe that the order of 
the Honourable Judges of the Division Bench intended me to state the case on 
these points only. Under these circumstances it appears necessary for me to 
recapitulate the points put fonvard by the assessees as question of law in their 
original petition to my predecessor under section 66 (2), and to state the case 
thereon. 

6. The petition originally submitted to my predecessor imder section 
66 (2) is dated the 19th Januaiy^ 1924. The first point raised by the petitioners 
in this petition, on which a reference to your Lordships is claimed, runs as 
follows : — 

(i) Whether when one method of accounting has been regularly em- 
ployed for many years a bare finding by the Income-tax Officer that no regular 
accounts have been produced is legally sufficient to entitle the Income-tax Officer 
to compute on an arbitrary basis imder section 13 of the Act. 

I would submil at the outset that the above so-called “question ol law” 
contains two assumptions of fact, to wit: — 

(i) that a specific method of accounting has been regularly employed 
for many years, 

(ii) that the only consideration given to the assessees’ accounts by 
the Income-tax Department consisted of a bare finding by the Income-tax 
Officer that no accounts were produced. 

In a reference ten your Lordships on questions of law it is not necessary 
for me to deal with questions of fact. I would, however, note in passing that 
1 find that m every assessment order from that for the year 1919-20 onwards 
a reference is made to the accounts produced by the assessees being incomplete 
and unsatisfactory, and that in the course of the assessment now called in ques- 
tion the assessees’ books were examined by two accountants prior to 
assessment, and by a third before the order rejecting the appeal was 
passed. It is the considered opinion df my predecessor and of myself on the 
question of fact that, so far at any rate as the books produced for inspection by 
the Income-tax Department are concerned, noi method of accounting has 
regularly been employed by the assessees, and that the books produced are such 
that the income, profits and gains cannot properly be deduced therefrom. 

The question of. law to be extracted from the point raised by the asses- 
sees is therefore as follows: — 


Whether, when the assessee is found not to have employed regularly any 
method of accounting and to have produced incomplete accounts such as that the 

properly be deduced therefrom, the Income- 
tax Uftcer is entitled to compute the profits in accordance with section 13 

This question is so directly answered by section 13 of the Act that I 
agree with my predecessor that there is really no question of interpretation of 
law- involved which could possibly be referred to your Lordships. 

7. The second point in the petitioners* original petition runs as follows • 

(ii) Whether when accounts are produced a bare finding' that ‘no 
regular accounts have been produced’ is legally equivalent to a finding under 
section 13 of the Act that ‘the method of accounting, is such that the profits 

therefri^’ ^d if so„ whether under section 23 (3) or other- 
wise further information should not have been required, evidence recor^d and 
reasons assigned ^s to the manner in which the accounts are defective ° 
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I confess that I am unable to extract any straightforward question of 
law out of the above confused sentence. 

It is sufilicient, perhaps, to call your Lordships’ attention in this respect 
to the provisions of section 13 of the Act which make it clear that whenever 
in the opinion of the Income-tax Officer” the income, profits and gains cannot 
be deduced from the method of accounting, if any, employed by the assessee. 
the computation shall be made upon such basis and in such manner as the In- 
come-tax Officer may determine.” 

Without therefore attempting to unravel the tangled skein of the peti- 
tioners’ involved verbiage. I will content myself with remarking that section 13 
becomes operative whenever the Income-tax Officer forms on whatever grounds 
the opinion that the income cannot be deduced from the accounts. 

8. 1 would invite your Lordships' attention in passing to the fact that 
the law’ of England like that of India gives the fullest discretion to the assess- 
ing authorities to determine the income as they think fit where the assessee has 
failed to adduce satisfactory evidence. It will be sufficient perhaps to quote 
the w’ords of the Lord President of the Court of Sessions in the case of Mac- 
pherson Co. v. Moore (1). “Messrs. Macpherson & Co., ... if they 
do not choose, as they have not chosen, to state an account so that the amount 
of the profits may be strictly determined, cannot complain if a random assess- 
ment is made upon them by the Crown.” 1 w’ould invite attention to the very 
strong phrase ‘random assessment.’ Lord Mackenzie said in the same case. 
“With regard to the Solicitor-General’s observations upon the practical difficulty 
of finding out the amount of the profits upon which the assessment is to be 
laid. I can only say this that it is not necessary to arrive at any satisfactory 
conclusion ujKm that matter, because it is not a matter with which the Courts 
are concerned. If the Act of Parliament says the amount of profits is to be 
ascertained, ascertained they must be. whether they can be done in a satis- 

facton' manner or not.” 

# 

9. The third point in the petitioners’ original petition runs as follows: — 
(iii) Whether a finding that “it is doubtful whether the accounts seen 

by the Inspector were genuine” is a finding entitling the Income-tax Officer to 
compute upon an arbitrary basis under section 13. 

In view of what I have said in the previous paragraphs it seems unneces- 
sary to labour this point. The assessees in their petition have picked out a 
few words forming part only of a sentence in the assessment order, and refer 
to this as a finding. 1 would also point out that the use of the word ‘arbitrary’ 
in the petition in connection with section 13 is not justified by the provisions of 
that section. The word ‘arbitrary’ appears nowhere in section 13 of the Act. 
I confine myself therefore to drawing your Lordships’ attention to the fact, 
already referred to in a previous paragraph, that w'hen the Income-tax Officer 
forms the opinion that the income cannot be dedticed from the accounts, the 
Jaw requires him to compute the income upon such other basis and in such 

other manner as he may determine. 

10 The above three points are raised by the petitioners in regard to 

their mercantile business. The original petition then goes on to consider the 
mineral water factory and alleges that in respect to this business six ques- 
tions of law arise. The first three are the same as m the case of mercantile 
business and it is unnecessary' for me to reconsider them at this stage, as the 
accounts examined and found incorrect and incomplete by this department were 
those of all branch es of the business. The next point therefore to be con- 

(1) 6 Tax Cas. 113. 
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sidered is that numbered (iv) under the heading mineral water factory. This 
runs to the following effect: — 

(iv) Where an-assessee gives evidence that a certain manufactured 
product is sold by him as necessary part of a composite article and that the 
profit on such product is contained in the profit on such composite article, whe- 
ther the Income-tax Officer is entitled to assess a separate sale and a separate 
profit in respect of such product in addition to assessing a full profit on the 
sale of the composite article of which it forms part. 

The context shows that this question is raised in connection with two 
separate articles — (a) Syrups, and (t) Ice. In the petition now under considera- 
tion it is alleged in regard to syrups that “though large quantities of syrups are 
manufactured these are mainly used as flavouring for the coloured waters, one 
ounce a bottle, and the cost of the' syrups is recovered by the much larger 
price assigned to flavoured waters as compared with plain soda water.” It is 
also stated that a small quantity of syrups is sold in bottles. I submit that it is 
not necessary for me to consider further the question of syrups sold as compo- 
nent parts of the flavoured waters, as this point is raised for the first time in 
the petition now under consideration and not in the original appeal. In the 
appeal the question of syrups was raised only on the allegation that syrups are 
only sold by the bottle, and that in small quantity only. I have therefore to 
consider the present question of law as stated by the petitioner in respect of 
Ae sale of (6) Ice. In the petition now under consideration it is stated “Ice 
IS not sold at all and is only bought for cooling the stock.” In the original 
appeal submitted to the Assistant Commissioner, however, the wording is as 
follows “For instance, the petitioners do not carry on any business in ice 

Charges are only 

nominal. These two allegations of the petitioners are clearly inconsistent In 
one place they state that ice is not sold at all and is only bought “or coo “g the 

b drinks that m "ominal. It was on the question of ice sold 

s: fir - - - s r-s ™ 

VirrsTi fibrin, Lf-r-. r ^ 
siifirr ;“y?“ £ f r - « £ 

wrapped up in the elaborate wording of the neHr question of law 

Both the petitioner? and the department agree that inThe 
^rtion of ice is placed in the glasses of afited waters reta^ld T^’’ ^ 
s state that for this they make a noiminal charge only The d 
assumed this nominal charge to be the smallest 'department has 

the ^imtry and by calculating the market price of ice ner 
a suffiaent margin for wastage has calculated tho maund and allowing 

m cold drinks as amounting fo "u-K mL'nd Ts 720 « 

fact whether profits on ice, thus adr^ttedlv inr1iid^.d * 

I -bmi, tr 

11—28 
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point raised by the petitioner is as follows: — 

.n 1 Income-tax Officer is entitled to assess a proht on 

“attfdoe's" dti 

In regard to this point the only deduction possible from the context is 
ffiat this refers to the sale of ice. and it would appear that the assessee is under 
ffie impression that this department has assumed an income accruing to him 
from the sale of ice as such. It is sufficient for me to note here that the assess- 
mOTt on the petitioner does not include any amount assumed as profits from ice 

question of icc included in cold drinks retailed has been 
dealt with m the previous paragraph. 

12. The next point raised by the assessee is as follows: 

(vi) Whether a business not ca’-ried on by an assessee and not the 
subject of any return by him becomes a business carried on by him within the 
intent of section 10 (1) of the Act on a mere finding by the Income-tax Officer 
not based on any evidence and without specifically calling upon the assessee to 
produce evidence upon the point under section 23 (3) of the Act. 

I confess that 1 am unable tp e.xtract any sense whatever out of the above 
so-called question of law. As far as I can make out this “point” is the result 
of the petitiofiers’ erroneous idea that the Income-tax Officer has assumed an 
income from the sale of ice as such. The department, as I have shown above 
has not assessed the petitioners on the business of sale of ice, and therefore 
the point as framed, so far as it is intelligible at all, would appear to have no 
bearing whatever on the assessment under consideration. 

13. The third source of income referred to in the petition is house pro- 
perty, and the petitioners claim that in respect to this properly two further ques- 
tions of law arise, viz. : — 


(vii) When an Income-tax Officer considers himself justified in assess- 
ing a business of the assessee arbitrarily under section 13 of the Act, whe- 
there he is therefore justified in assessing the income from buildings and land 
of the assessee arbitrarily and if so whether there should not be specifically, 
(o) a finding, and (^>) evidence to show that the return in respect of property 
is incorrect. 

I would again draw your Lordships’ attention to the unwarrantable 
coupling of the word ‘arbitrarily’ with section 13 of the Act. It is difficult for 
me to give a simple answer to a question in which the terms ‘arbitrary assess- 
ment’ and ‘assessment under section 13’ are assumed to be practically synony- 
mous terms. Stripped of irrelevant assumptions of fact the question now 
under consideration would appear to be as follows: — “Whether, when an In- 
come-tax Officer finds it necessary to compute the income of an assessee’s busi- 
ness under the proviso to section 13 of the Act, the Officer is entitled to com- 
pute the assessable income from property upon some basis other than the return 
submitted by the assessee.” In this connection I would draw your Lordships’ 
attention to the fact that the petitioners appear to be under a misapprehension 
in assuming that their income from property has been computed in accordance 
with section 13. The assessment order does not mention this section, and the 
section itself shows that it applies only to the income, profits and gains from 
the heads of income specified in sections 10, 11 and 12. The assessable income 
under the head ‘property’ is set forth in section 9 of the Act to which section 
13 does not apply. Section 9 of the Act prescribes that tax shall be paid in 
respect of the bona fide annual v;<lue of property consisting of any building 
or lands appurtenant thereto of which the assessee is the owner, and specifies 
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precisely how the assessable income from such property is to be computed. That 
is to say the bona fide annual value of the property has to be discovered, and the 
allowances specified in the section deducted therefrom. 

In this connection ^ would draw your Lordships’ attention to the fact 
that the assessees failed to furnish this department with a return of the *'hona 
fide annual value” of their house property. They returned the form issued to 
them under section 22 (2) blank but accompanied by a profit and loss account 
on a separate paper. The details to be filled in on page 3 of the form to enable 
the **bona fide annual value” of their house property to be determined were left 
blank. In their profit and loss account the assessees showed actual cash receipts 
from “House rent” as Rs. 2,058-12-6. 

I submit, therefore, that the answer to the assessees’ so 7 called question of 
law, so far as it can be answered at all, is as follows : — “As the assessees failed 
to submit a return of the bona fide annual value of their house property, a legal 
obligation rested on the Income-tax Officer to compute the said 'bona fide 
annual value’ on such materials as were available to him, including the asses- 
sees statement of the actual cash receipts from house rent.” 

14. Before leaving this point I would desire to lay before your Lord- 
sh^s, as establishing the bona fides of the proceedings of this department the 
actoal method on which the bona fide annual value of the assessees’ house pro- 
perty has been computed. This has been computed as follows:— 

receipts from house rent durine the 
^ar ended 31st March, 1923 as declared by the asses- 

rent from T™i »““sees’ accounts as due ^r 

ly ^i^ved "duStS^ear^' 

nrnn<.rt« Value of the portion Of *the houke 

ThTf^^ ? assessees and their family. (AT. B.— 

S- rI shop is let 

occupy the^ ^um, and the assessees and their family 
occupy the back portion of the same storey) ... 


SS. A. P. 


2/)58 12 6 


480 0 0 


600 0 0 


Total 


Omitted to round off the figures 

Gross bona fide annual value assumed 
Allowances for repairs under section 9 (i) 

Nett bona fide annual value assessed 

Vestion of law’ raised by the assessee is 


3.138 

12 

6 

138 

12 

6 

3,000 

0 

0 

500 

0 

0 

2.500 

0 

* 

0 


r — ^ raisca oy tiie assessee is 

Art wlT* ^ 5 *«^^®ving regard to the provision of section 13 of t 
Act property as defined m section 9 of. the Act can, under anv circum^stan^^ 
«c^t those contemolated by section 23 f41 of the Art b. 
the Income-tax Officer”? 

_ a < • ■ .. J 


assessed 


nf simply the above question would appear to be “Does serrinn 
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foregoing paragraph that section 13 has not been 
utilised in the present case in computing the bona fide annual value of the asses- 

sem ^ question arises in the pre- 


16. In conclusion, I must express my regret to your Lordships’ for the 
inordinate length of the present reference. In this, however, I have had no 

,j7,;“*^/^«c«ssary complexity of the assessees’ original petition under 
section ^ (3), has combined to render it necessary for me to eo intd even- 
point raised in both petitions. ^ 

C. H. Oertal, for the assessees. 

Des Raj Sawhney, Public Prosecutor, for the Government Advocate, for 

the Crown. 


JUDGMENT. 

The petitioners manufacture and sell aerated waters and carry on h 
grocery business. They furnised a return of their income for the year 1922-23 
and produced their accounts. The Income-tax Officer in an order of the 20th 
October, 1923, said that no regular accounts were produced and that it was 
doubtful whether those seen by the Inspector were genuine, and remarking 
that the business was prosperous and profitable he proceeded to give an 
estimate, not based on any evidence, of the sales and profits, as well 
as of the income derived from the rent of the petitioners’ house property con- 
siderably in excess of the figures stated in the petitioners' return; he asses- 
sed the total income at Rs. 22,000. On appeal the Assistant Commissioner allow- 
ed an additional Rs. 2,000 for the costs of the petitioners’ establishment, but 
othenvise upheld the order cf the Income-tax Officer. The petitioners then 
allied to the Commissioner to refer certain questions of law to this Court. 
The application was rejected, but this Court on being moved by the assessees 
under section 66 (3) of the Income-tax Act, directed the Commissioner to state 

the case, and a reference has now been made by him in accordance with that 
direction. 


The learned Commissioner has dealt at considerable length with th^ 
various points — eight in number — mentioned by the petitioners in their applica- 
tion to him. We think it is unnecessary to enumerate them or to discuss them 
in detail. The only real question for decision is whether after the petitioners 
had furnished a return of their income and had produced their accounts in 
compliance with a notice under section 22 (4) of the Act, th^ Income-tax 
Officer, when not satisfied that the accounts were correct, was ju tified in com 
puting the income in such a manner as he thought fit. In support of the 
Income-tax Officer’s order the learned Commissioner relies upon the proviso 
to section 13, but that proviso applies only when no method of accounting has 
been regularly employed or when the method employed is such that m the opini- 
on of the Income-tax Officer the income, profits, and gains cannot properly be 
deduced therefrom. The Income-tax Officer in his order assessing the peti- 
tioners said nothing about the method of accounting employed by them, but 
expressed a doubt, for which he gave no reasons, as to the genuineness, of 
their accounts. Section 13 therefore has no application at all, but the section 
appUcaDle is section 23 f2) which requires the Income-tax Officer, if he has 
reason to believe that the return made is incorrect or incomplete, to serve on- 
the person who made the return a notice requiring him. on a date to be therein- 
specified, either to attend at the Income-tax Officer’s Office or to produce or to 
cause to be produced any evidence on which such -erson may rely m support- 
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of the return. In this case the Income-tax Officer did not serve such a 
on the petitioners, not dees he appear to have pointed out to them any de 
or irre^lariues in the aj:counts, so that they might be able to explain 
but he made a purely arbitrary assessment without having given them an oppo 

tunitv of supporting the return which they had furnished. 

Such an assessment was in our opinion illegal and we answer the ques- 
tion of law above stated in the negative and direct that the petitioners be paid 
their costs by the Crown. Counsers fees, Rs. 150. 


[160] TN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Mr. .Justice Cuming afld Mr. Justice Page. 

[11th February, 1926.] 

Commissioner of Income-tax, Bengal ... ■ - - Referring Officer. 

V. 

Indu Bhusan Sai]|car ... ... ... Assessee.* 

Income-tax Act (XI of 1922), Secs. 4 and 6 — Income from Jalkars m permanent 

settled estates — Jalkar income included m assets of estate — Exemption froift- assessment 

* 

to income-tax. — Permanent Settlement Regulation, 1 of 1793. 

The income of the assessee -from jalkars which were included in the assets upon 
which the jama of his estates were assessed under Regulation I of 1793 at the time of 
the Permanent Settlement, is not liable to assessment to income-tax tinder the Income- 
tax Act, XI of 1922. 

Commissioner of Income-tax v. Zatnindar of Singampatti. (1) I T C 181 and 
Maharafadhiraf of Darhhanga \ .Commissioner of Income-tax I I T C 303, Followed. 

Case [Reference No. 5 of 1925] stated und.er section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Bengal, for 
the opinion of the High Court. 

CASE, 

At the request of the assessee I have the honour to submit herewith 
under section 66 (2) of Income-tax Act the following questions of law for 
the decision of the Hon’ble High Court: — 

"Is the incohie from the Jalkars, which were included in the assets 
upon which the jamas of the Estates TNS 106 and 107 of the Dacca Colletto- 
rate and TN 6301 of the Faridpur Collectorate were assessed under Regula- 
tion I of 1793 at the time of the Permanent Settlement, liable to assessment 
to income-tax under Act XI of 1922.” 

2. The facts are as follows: — Babu Indu Bhusan Sarkar an assessee 
of Faridpur district declared in his return filed under section 22 (2) of the 
Income-tax Act an income of Rs. 6,574 from Jalkars and was assessed under 
section 23 (3) on this and other sources of income. He appealed against the 
assessment to the Assistant Commissioner of Income-tax. Faridpur, on ffie 
ground that this income from jalkars arose from assets which were included in 
the assets taken into, consideration in settling the jama of the three Estates 
TNS 106 and 107 of the Dacca Collectorate and TN 6301 of the Faridpur 
Collectorate at the time of the Permanent Settlement under Regulation I of 
1793 and that any further imposition on the same source in the shape of 
Income-tax would be contrary to Article VI of the said Regulation. There was 
no claim that income from Jalkar was agricultural income as defined in section' 
2 (1) of the Income-tax Act (XI- of 1922) and exempt as such under section 
4 (3) (viii) of the same Act. The assess ee supported his claim by a reference 

^(1926) I L R* S3 Cal. 524 ; 30 C W N 524; A I R (1926) Cal. ‘819. 
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to the decision of Dawson Miller, J., in the case of Maharaja of Darbhanga v. 
C&mmissioner of Income-tax, Bihar and Orissa (1). The Assistant Commis- 
sioner rejected the appeal relying on the judgment of Rankin, J., in the case of 
i.mpcror v. Probhat Chandra Barua (2). 

3. The assessee has now applied for a reference of this question of 
law to the Hon’ble High Court under section 66 (2), Income-tax Act CXI of 
1922). I have ascertained from the Collectors of Dacca and Faridpur that the 
income from the Jalkars was included in the assets upon which the jamas of 
the said Estates were fixed under Regulation I of 1793. Accordingly I refer 
the question as stated ajt the commencement of this letter. 

4. Under section 66 (2) I am required to express my opinion on the 
question which is referred and I would answer the question in the affirmative, 
adopting the reasons given by Rankin, J., in his judgment in the case Emperor 
V. Probhat Chandra Barua (2). 


5. In that judgment of Rankin, J., the remark was made that the 
High Court was without any assistance in regard b) the practice of the Reve- 
nue Authorities since 1886 as regards fisheries in permanently settled estates. 
A reference to the previous assessment record of this assessee shows that he 
has for years declared and has been assessed on income from fisheries: 
and so far as m\- personal experience goes (and the enquiries T have 
made unifonnly confirm my experience) income from fisheries has all along 
been assessed to income-tax in Bengal without objection The claim now made 
that income from fisheries and from similar items of non-agricultural income 
in permanently settled estates are exempt from income-tax is a new one which, 
so far as I can discover, has only been raised in the last two or three years and 
whatever the legal position may be (and the judgment of Rankin, J. appears 
to me to be conclusive on the subject) there can be no doubt that the general 
practice all along has been to assess income from such sources to income tax- 
vide Rulings 9, 10, 12 of the Bengal Board of Revenue in Appendix IV, page 
75, Bengal Income-tax Manual, 1907. which were given in 18^ and have been 
followed uniformly ever since in Bengal. I attach copies of the rulings for 
ready reference. 

Rupendra Kumar and Dharma Das Sett, for the assessee. 

B. L. Mitter, Surendra Nath Guha and Saiindra Nath Mukerji, for 
the Crown. 


JUDGMENT. 

CUMING, J. — This is a reference under section 66 (2) of the Income- 
tax Act by the Commissioner of Income-tax, and the question of law referred 
for decision is:— Is the income from the Jalkars. which were included m the 
assets upon which the jamas of the Estate Touzi Nos. 106 and 107, Dacca 
Collectorate and Touzi No. 6301 of the Faridpur Collectorate were assessed 
under Regulation I of 1793 at the time of the Permanent Settlement, liable to 
assessment to income-tax under Act XI of 1922. I am of opinion that the 
answer must be in the negative. The sections of the Income-tax Act on which 

the Commissioner relies are: — 

Section 4 which provides that save as hereinafter provided this 
Act shall apply to all incomes, profits or gains as descnbed or comprised m 

section 6 from whatever source 

British India, or deemed under the provisions of this Act to accrue or anse 
or be received in British India. 


(1) 1 I T C 410. 


(2) 1 I T C 284. 
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Section 6 provides ‘Save as otherwise provided by the Act, the follow- 
ing heads of income, profits and gains shall be chargeable to income-tax in the 
manner hereinafter appearing, namely, (i) Salaries, (ii) Interest on securities, 
(lii) Property, (iv) Business, (v) Professional earnings, (vi) Other sources.” 

The contention of the Commissioner of Income-tax is that the profits 
from fisheries fall under “other sources” and that there is nothing in the Act 
which exempts such profits from the operation of the Act. 

The assessee relies on Regulation 1 of 1793 (The Bengal Permanent 
Settlement Regulation) with special reference to Articles III, IV, VI. 

, . argues that by this Regulation the amount of revenue payable by 

his Estate is fixed in perpetuity; that the income from these fisheries was 
taken into account in assessing the amount of revenue to be paid, and hence 
he IS paying revenue for these fisheries, and that now to assess these fisheries 
to income-tax is m reality to increase the amount of revenue payable by him 

he ar£^!s Thp A legislature has not the power to do so, but 

a previous enactment must do so in clear and ^equivocal language ' ^ 

Ihe Commissioner of Income-tax contends that the language of the 
Income-tax Act is sufficiently clear, and that by the words “other sources” so 

repSle°d^ I of 1793 as covers the income derived from fisheries is 

To discover what is the rule which should guide the Courts in determin 
mg whether the provisions of one Act are repealed or modified by a subsequent 

ed JudgS if I refer to the observations of three very leam- 

Lord Selboume, Lord Chancellor, in the case of Atary Seward V The 

Oimersof the Vera Cruz (1) remarks:— "If anything be certain it is this that 

where there are general words in a later Act capable of reasonable and iensi- 

extending them to subjects specially dealt with bv 

70“ fe not to hold that earlier and special legislation in 
directly repealed, altered or derogated from, merely bv force of T i 

words without any indication of a particular Tnwntio^ 

^t us apply the rule to the present case. 

at. " 

only income which might fall under other sources <^*>vious]y not the 

that by'^h.: w’oJdsX uii:Sad"t?^ words' "other sources” to indicate 

“uch of Regulation I of f79ras dealt wi,r?h if fopoaling so 
fisheries wer? concerned *'’' ^“7 °f fevenue so far as 

« ..“S^rdT?. t t' ‘s 

remarked; "Bu, where there is the Lse t^hem (?) Imrrl Biackbam 

«■ (im) 3 A„. c. L S' “ “ ” 


P. 17 
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taking away from a particular person or class of persons his or their rights with- 
out hearing what he or they got to say about it;and if general words were to 
have the etfect of taking away the rights of a particular person or class, which 
had been given to them beforehand, it would be done without their having any 
knowledge or opportunity of resisting it and it is not to be imputed to the 
Legislature or to be supposed that the Legislature would do what was unfair.” 
Let us apply these observations also to the present case. 

Regulation 1 of 1793 does certainly confer certain rights and privileges 
on a particular class of persons with \vhom these estates were settled at the 
time of the Permanent Settlement, enacting that the revenue which they should 
pay for their estates then settled with them was fixed for ever. If these rights 
are to be taken away by the general words "other sources of income”, dearly 
their rights would be taken away without their having any knowledge or oppor- 
tunity of resisting it. 

As Lord Blackburn puts it, it is an intelligible principle that the Legis- 
lature shall not be presumed to have done anything unfair and to have taken 
away a privilege not having openly stated that they meant to take it away or 
in such open or clear language that the persons affected might come and resist 
and use arguments to show why it should not be taken away but having simply 
used general words quite consistent with their never having thought of the 
privilege at all. 

It must be remembered that the Income-tax Act was passed by the 
Central Assembly. There are many parts of India where the Pern^anent Settle- 
ment and all that it implies are entirely unknown, and there is nothing to show 
that the Legislature when enacting the particular Act had in mind the Perma- 
nent Settlement and deliberately took away one of the privileges conferred by 
the Regulation. As Lord Blackburn puts it, the general words are quite consist- 
ent with the Legislature ^laving never thought of the Permanent Settlement 
at all. It is difficult for me to think that the Legislature would by an indirect 
route alter the important and long cherished privileges conferred by the Per- 
manent Settlement. 

I am not in any way impressed by the argument of the Commissioner of 
Income-tax that hitherto incomes from fisheries have been assessed to income- 
tax without objection. It may have been but that does not make it any more 
legal. Neither is there anything to show that the incomes of these fisheries he 
referred to were taken into account in fixing what revenue had to be paid. 

The view which 1 now take is the view which has commended itself to 
the Madras High Court [see Chief Commissioner of Income-tax v. Zemindar 
of Singampatti (1)] and also to the Patna High Court [see Maharajadhiraj of 
Darbhanga v. Commissioner of Income-tax (2)]. The answer I would give to 
the reference of the Commissioner of Income-tax is that the incomes of such 
Jalkars as are referred to in his letter of reference are not liable to be assessed 
to income-tax. 

PAGE J. I agree. In the case of Emperor v. Probhat Chandra Barua (3) 

I had occasion to state my views on this matter and I need not repeat them. 
In that case I had the misfortune to differ from my brother Rankin, J., but 
before that case was decided the Madras High Court in Chief Commissioner of 
Income-tax v. Zemindar of Singampatti (1) and since it was decided the Patna 
High Court in Maharajadhiraj of Darbhanga v. Commissioner of Income-tax 
(2) and after remand (4) arrived at the same conclusion as that which T ex- 
pressed in Emperor v. Probhat Chandra Barua (3). It is highly important 

^1) 1 I T C 18L (2) 1 I T C 30L (3) 1 I T C 284. (4) 1 I T C 410 
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that questions affecting the liability of the subject to taxation should not re- 
maiif in doubt, and notwithstanding the dissentient views of Rankin and 
MuUi^, JJ., it is satisfactory that a Full Bench of the Madras High Court, 
and a Division Bench of the High Court at Calcutta and Patna which have 
been invited to express- an opinion on this . important matter have each now 
answered the question propounded in the same sense, and are of opinion that 
income derived from sources such as that which is the subject-matter of this 
reference is not assessable to income-tax. 


[ 161 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir Norman Maclcod, Kt., Chief Justice and Mr. Justice Crump. 

[6th April, 1926.] 

Ratanchand Khimchand Motishaw ... Assessee* 

V. 

The Commissioner of Income-tax, Bombay. 

Inccmj-U,x Act iXl of l<a2). li and (b (2) a,ui (i)-Commiscionc's review 
order u^er Sec. ^^—Requutfion on Commissioner to sfate a case thereon if Ues^ 
Umtiatum for application tO state a case—JurisdicHon to extend time therefor. 

On an application by the assessee, dissatisfied with the order made by the Com- 
r^iiooer acting in review under Sec. 33 of the Income-tax Act, for an order requiring 
the Q^issioner of Income-tax to state a case for tfie opinion of the High Court 

.1 ^ month’s time prescribed 

under Set 66 (2) of the Act for a requisition on the Commissioner to state a case; and 

^ * power of requisition on the Commissioner in respect of his orders in 

rewcw under Sec. 33 of the Act not having been provided for by the Legislature, the 
apphcaUoQ cannot be entertained. 

lnro« ^PP***S^®*; fo*" the issue of an order requiring the Commissioner of 
Income-tax^ ^mbay to state a case for the opinion of the High Court. 

Lr. A. 1 ulzapurkar, for the assessee. 

Kongo. Advocate-General, with the Government Solicitor, for the Crown 
Mar-r n-rv JUDGMENT. 

MACLEOD, C. J. — An order was made by the Assistant CommissioiK^r 
of to<^e-.ax in this case on May 13, 1924, in U^e"^ matter ofTe a^^aS 
mcrae-tax and super-tax ^ssments, levied against R. K. Motish^ and^ 

of Sr Income-tax (^cer for the year 1923-24. Under section 66^) 

^ Income-t^x Act, (XI of 1922) the assessee, within one S 

•f the passing of an order under section 31 against him. mav remiirf* tht. r 

annliMtllf S within one month of the receipt of such 

to’ to “ '■'f®'' 'I *‘*I' his opinion 

reomVr^toi' assessee, therefore, had time till June, 13 

™ ST • *° state a case. No such requisition was 

Mde m the Commissioner, but it appears that an application waTmaSto^^ 
Comnu^oner to revUe the order of the Assistant di^sZn7r ' 

“<1 proceedings, he declined to interfere. Further \orre^!fi,°^ 
®o*uedp and on July, 30, the assessee requested the Cnmmice* ^ d®ice 
reference to the High Cmirt under sLiTM The SZiSoS " JS'" 

assessee and on August 16, he passed another order under s^^ 
m effect taxi ng the assessee on an income of Rs. 20.000. The a^es.s«. 

♦(1926) 28 Bom L R 1096; A I k (IWo) Bom. 560: 

U— 29 
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satistied, and again asked the Commissioner to state a case for the opinion, of 
the Jriigh Court on the second question on which he asked for a reference. The 
Commissioner refused, so that the assessee made an application to this Court 
under section 66 (3). But the period for limitation for a requisition on the 
Commissioner to state a case being clearly one month under sub-section (2), 
we have no power to extend the time. A suggestion that, when the Commis- 
sioner has made an order in revieiw under section 33, the assessee, if dissatis- 
fied with the order, may require the Commissioner to state a case, cannot be 
sustained. Such a power of requisition on the Commissioner to state a case 
IS not provided for by the Legislature, and consequently we cannot entertain it. 
In fact, the assessee is out of time, and he is no longer entitled to come to 
this Court 2 uid ask for an prder requiring the Commissioner to, state a case 
for the opinion of the High Court. 

The petition will be discharged with costs throughout. As regains the 
summons counsel certified. Costs to be awarded on the Original Side scale. 


[162] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 
Before Mr. Justice Broadway and Mr. Justice Fforde. 

[18th March, 1926, J 

Messrs. Daya Ram Sobha Ram . . . Assessee,. 

V. 

The Commissioner of Income-tax, Punjab . . . Respondent. 

Income-lax Act {XI of 1922), Sees. I3aud 66 (2) — Assessee keeping complicated 
accounts — Profits not ascertainable Iherefrom — Assessment at a flat rate on turn over— 


Fixing the rate, \if a of laio. 

The assessee whose accounts were kept ip such a complicated manner that it was 
not possible to prepare a profit and loss statement therefrom, was assessed by the Income- 
tax Officer at a flat rate of 10 per cent, on the turn over of the business. The assessee 
objected to the rate on the ground that the Income-tax Department assessed other people 
doing the same ln5siness*as assessee’s at a flat rate of 6} per cent. only and applied to the 
High Court under Sec. 66 (2) of the Income-tax Act for an order requirine the Com- 
missioner to state a case thereon to the High Court. 

Held, that, in the absence of clearly and properly kept accounts the charging of a 
flat rate being only one mode of arriving at the assessment under Sec. 13 of the Act, 
there was no question of law for stating a case. 

Petition [Case No. 618 of 1925] under section 66 (2) of the Income-tax 
Act, XI of 1922, praying that the Income-tax Commissioner may be directed to 
refer certain questions of law to this Court for decision. 

Jagan Nath Aggarwal, for the assessee. 

The Government Advocate, for tdie Crown. 


JUDGMENT. 

TIRDADWAY T.,: — This is an application under section 66 (2) of the 
1 + Art XI of 1922 in which it is asked by the petitioner that orders 

s £ ! 'rrs,. 

r.rA,', s “'i; *."7. 

the Earthquake there. The ,tetitioner alleged that no visit had been paid to 
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Japan and that the Income-tax Officer was wrong in thinking that he had been 
there.At the same time it was admitted that visits had been paid to Bangkok and 
Shanghai. The Assistant Commissioner' while maintaining the flat rate of 10 per 
cent, reduced the amount on Wihicti the tax was to be assessed by the amount 
said to have been expended on the journeys to the East. In the application to 
the Income-tax Commissioner made under section 66 (2) of the Act it was 
said that it was illegal for the. Income-tax Department to raise arbitrarily in the 
petitioner s case the flat rate of 6J4 per cent, accepted and admitted by the 
Department itself as the basis for the purpose of assessment in the case of all 
wholesale dealers of silk in Amritsar. The Income-tax Commissioner refused 
to refer this question as he did not consider it to be a question of law. In the 
application now made before us the same prayer is made. Mr. Jagan Nath 
Aggarwal who appeared for the petitioner was unable to point out to us any 
question of law that arises in this matter. All that he could say was that it 
was illegal for the Income-tax Department to charge a flat rate of 10 per cent, 
instead of 6^ per cent. No serious objection has been, or could be, in this 

f ^ c arrived at under section 13 by means of 

n/ question sought to be referred is whether the Incomc- 

Department were entitled to charge a flat rate of 10 per cent., in the peti- 
tioner s case when m other cases th'ey had charged 6i4 per cent. To my mind 
this IS not a question of law. The charging of a flat rate is only one mode 

assessment in the absence of clearly and properly kept al 
counts and m this case Mr. Jagan Nath had to admit that the accounts were so 
^Ii^ted that their auditor was unable to prepare a pr^t Tls Tccou^t 
from them. Mr. Jagan Nath does not urge that' the mode of arrivinF at the 

which we could opinion there is no question of law 

t’l-URDE, J -I agree. 


COURT OF JUDICATURE AT BOMBAY 
Before S,r Ncrmcn Macleod Kt., Chief Justice and Mr. Justice Cmm> 

The Western India Turf Qub. Ltd 

• • • • • • Assessees * 

The ^mmissioner of Income-tax. Bombay 

The Weatem India Turf Qub, Limited, which was rqristercd under tbe r 

to SIX leviable undo- Sch. Ill, Part II (h) of the Finance Act T 

On a reference to the High Omrt, 


Cas;^ 226. 


I L K 50 Bom. MO; A I R (1926) Bom 


L K I236r98 InlT 
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Held, that the assessee was liable to be assessed to super-tax as a company a( the 
flat rate of one anna in the rupee in respect of the excess over fifty thousand rupees of 
the total income of the Turf Club for the previous year. 

Begg Sutherland and Co., Ltd. v. Commissioner of Income-tax, 2 I T C 30, 
Explained and distinguished. 

Case [Civil Reference No. 6 of 1926) stated under section 66 (2) of the 
Income-tax Act, XI of 1922, by the Commissioner of Income-tax, Bombay, 
for the opinion of the High Court. 

CASE. 

Under section 66 (2) of the Indian Income-tax Act, XI of 1922, India 
(hereinafter called the Act), and at the instance of the Western India Turf 
Club Limited, Bombay (hereinafter called the club), I have the ‘honour to 
submit for your Lordships’ opinion certain questions of law respecting the in- 
terpretation of section 26 read with sections 58 and 55 of the Act arising in the 
case of the above Oub which was converted into a Limited Company from the 
1st April, 1925. The questions to be decided are categorically set out in para. 3 
below. They arise out of the super-tax assessment of the above Clul) for.the 
current financial year, viz., 1925-26 ending on the 31st March next. 

2. FACTS OF THE CASE: The Western India Turf Club was, in 
the past, being assessed to super-tax on its total income at the scale rates of 1 
to 6 annas in the rupee as an unregistered firm. From 1st April, 1925, it 
converted itself into a Limited Company by being registered under the Indian 
Companies Act, VII of 1913, India, as a company limited by guarantee. The 
object of the Company thus formed was inter alia to take over the assets, effects 
and liabilities of the unincorporated Qub previously known as the Western 
India Turf Club and to continue its activities. Thus from the above date, viz., 
Ist April last, the Club became a Limited Company. For the current financial 
year 1925-26, it was called upon under section 22 ( 1 ) read with section 26 of 
the Act to put'in a return of income for the previous year, viz., 1924-25. It 
accordingly put in its return of income showing the income earned by the Club 
as an unre^stered firm during the previous year 1924-25 when the Company 
was not in existence. For the purposes of assessment, the Senior Income-tax 
Officer determined the total income to be Rs. 15,03,522 under section 23 (1) 
of the Act and calculated super-tax thereon at Rs. 4.59,153 by applying to it 
the scale rates applicable to an unregistered firm; These rates vary from 1 to 
6 annas per rupee, being 1 anna for the first Rs. 50,000 of income after allov^ 
the statutory deduction of Rs. 50,000, 1)4 anna for the second Rs. 50,W0, 
2 annas for the third Rs. 50,000 and so on up to 6 annas. The Club contended 
that as it was converted into a Limited Company from the 1st April 1925, the 
rate of super-tax applicable to it was that prescribed for a company, viz., the 
flat rate of one anna per rupee on the balance of the above income after deduct- 
ing Rs. 50,000. The amount of super-tax payable at this flat rate came to 
Rs 90 845-2-0 and the Qub argued that it was liable to pay this much amount 
only. It was. however, decided to levy super-tax at the scale rates of 1 lo 6 
aniL. foHowing the decision of the Allahabad High Court in its ^jfcdlaneous 
Case No 123 of 1925, In the matter of Messrs. Begg Sutherland & Co.. Ltd. 
cf Cawnpore (1), in which case the Hon’ble Court held that when a firm was 

converted into a limited company, the profits made by it as ^ ^ 

conversion into a company, were to be assessed as the profits of a firm but that 
the company was to be called upon to pay the amount of the tax cal^latefl. 
In the vr^slnt case, the profits to b e assessed were those made by the aub_ as 
fl) 2 1 T C 30; 47 All. 715. 



WESTERN INDIA TURF CLUB v. COMMR. OF INCOME-TAX 229 


a firm in the year 1924-25 when it was not a limited company. These profits 
became liable to tax in 1925-26 when the firm has ceased to exist. It was 
succeeded by the limited company which became liable under section 26 of the 
Art. As stated above, the Allahabad High Court having already interpreted 
this section 2^ as laying down that the company was to pay what the firm was 
charg^ble with, the same principle wais followed in levying the super-tax assess- 
ment m this case. The Qub not being satisfied with this decision has called 
for a reference to your Lordships in the matter. The rates of super-tax 
apph^ble to unregistered firms, companies, etc., are prescribed in Part. II of 
bchedule III to the Indian Finance Act, 1925 (XIII of 1925, India). 

COURT r-pRFnlnpw?, WHICH THE OPINION OF THE HIGH 

REQUIRED:— The questions of law on which the opinion of your 
Lordships IS required under section 66 (2) are as under.— 

n=,nv unregistered firm converts itself into a limited com- 

■ fncTme 58 on the 

to be levied at ^ t prior to the conversion, is super-tax 

' !i c ^ ® of 1 to 6 annas applicable to the income o^f un- 

■ ^stered firms, or at the flat rate of 1 anna apph^^ble to theii^lTof a co" 

(2) Is section 26 of the Act to be regarded as requiring that the in- 

unregistered firm be treated as the income of a company 

ina section be taken as merely re^ir- 

mg the company to step into the shoes of the defunct firm for the sole'^pu^se 
< of payment ot the super-tax due from it as an unregistered firm? ^ ^ 

vear wdl Whether the assessment to super-tax levied on the Club for the 
year 1925-26 at scale rates between one anna and six annas is in order; and 

(4) Whether the Club as a limited company should not be assessed 
to super-tax for the above year at the flat rate of 1 anna in the rupee. 

4. OPINION OF THE COMMISSIONER. As section 66 12'! 

^ opinion of the case while forwarding the refer- 

ence, I beg to submit the same in the following paragraphs. 

5. Up to 1st April, 1925. the Club was being assessed at the scale rates of 1 
to 6 annas as an unregistered firm and it used to pay super-tax thus levied 
Wimout ^y dispute. From 1st April 1925. it converted itself into a ComDanv 
Ihe profits to be assessed for the current year 1925-26 were those made byAe 

iwc ^ ^ unregistered firm which ceased to exist from 1st April 

l«25. When the time for the super-tax assessment for 1925-26 came as^an 
unr(|istered firm was not in existence, under section 26 read with sectioA 58 of 

The ^ proceedings were started against the limited company 

I he income to be taxed was ascertained at Rs. 15,03,522 and it was toli 

assessed to super-tax. It was earned not by the company but by the firm whioK 
prated it. A case of this kind is. as slated above, go^rn^ by sS.^ « 
58 to which we have to turn. Section 58 merelV mak™1ec4nl^^™f 

our attention 

Change in ownership of business. 

^^.--Where any change occurs in the constitution of a finn or 
where any j^rson has succeeded to any business, profession or vocatirm 
MsessmOTt shall be made on the firm as constituted or on the person 
m the !busmess, profession or vocation as the case may be at^thp 5"Saged 
making of the assessment” ^ of 
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The section is unfortunately not quite dear as regards the point in dis- 
pute. It merely states that where a person (which term includes a company too 
under the provisions of section 3 (39) of the General Clauses Act (X of 1897, 
India)] succeeds to any business, the assessment is to be made on the person 
engaged in it at the. time qf the making of the assessment. By the words ‘the 
assessment’ in this section is meant ‘the assessment’ referred to in section 23 of 
the Act. Turning to that section it appears that therein the term ‘assessment’ 
IS not defined, nor is it defined anywhere else in the Act. In the margin of 
section 23, the ^vord ‘assessment’ is put in to indicate that the section deals 
with assessments. In sub-section (1) of section 23, the words “he shall assess 
the total income of the assessee and shall determine the sum payable by him on 
the basis of such return” appear. In sub-section (3) of this section, we find 
the words the Income-tax officer . . shall, by an order in writing, assess 

the total income of the assessee and determine the sum payable by him on the 
basis of such assessment.” From this, one might infer that by the words ‘the 
assessment’ is vneant thia process of ascertaining tht total income of an assesstee 
and determining the amount of tax payable on its accofunt. Hence, when a 
person succeeds another in business, section 26 can be taken to empower the 
Income-tax Officer to ascertain the total income for the previous vear and 
determine the amount of tax payable thereon as if the person who succeeded 
to the ibusiness was identical with the person whom he succeeded. The inten- 
tion appears merely to substitute for assessment purposes the person carrying 
on the business at the time of the assessment in place of the person who carried 
on the business in the previous year and earned the profits to be taxed and in 
all other respects to allow the assessment to be made as if there was no change 
of ownership. The rate or rates of tax and the amount of income all remain 
the same ; only in place of the ojd owner being required to pay the tax, the 
person carrying on the business at the time of the assessment is made liable by 
this section 26. This is the view taken by the Allahabad High Court in, In the 
matter of Begg Sutherland & Co., Ltd.{\] referred to above and any other view 
would lead only to the most anomalous results as shown below. The Legis- 
lature could never have intended that in cases where such conversions take 
place, the profits made should escape the full amount of tax due or should pay 
more than that amount. All that must have been intended was to secure that 
the tax due be paid as if no change had taken place in the proprietorship of 
the business. Taking for instance, the above case of In the matter of Begg 
Sutherland Sr Co. Ltd., (1) that was a registered firm at first. It was convert- 
ed into a limited company. Under the Act, a registered firm is exempt from 
super-tax and its partners are made liable on their shares in the profits at the 
scale rates of one to six annas. If there had been no conversion of this firm 
into a company, the partners alone would have paid super-tax. If section 26 
be interpreted as merely requiring the company to pay the assessment that 
would have been payable by the registered firm as if no conversion had taken 
place, then too only the partners would pay super-tax and no one else. If. 
however, section 26 be taken to mean something more and requiring that the 
tax be levied at rates applicable not to the firm which made the profits but to 
the company which succeeded it. an additional .super-tax would be payable by 
the company. Thus the partners of the registered firm would pay super-tax 
and at the same time the company would pay super-tax. Hence, as a result of 
the conversion, the profits which had been already made liable to super-tax at 
the full scale rates of one to six annas in the hands of the partners would 

(1) 2 I T C 30; 47 All. 715. 
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again be made liable to super-tax as being those of a company at the flat rate 
of one anna sanctioned for companies — a result which the Allahabad High 
Court lias rightly described as "sufficiently startling to cause suprise and to 
lead one to look for lan^age absolutely unambiguous and positive in its terms 
to create a special liability of that sort which it would be unlikely that any 
Legislature would intend to impose if it really understood what it was doing." 
Now take the case of an unregistered Arm converting itself into a limited com- 
pany as in the present case of the Western India Turf Club. Under the law 
(section 55 of the Act), the profits of an unregistered firm when they exceed 
Rs. 50,000 are liable to super-tax at the scale rates of one to six annas and 
the partners of the film are not liable on their shares obviously because the 
firm bears the full burden of super-tax. If on account of the conversion of 
such a firm into a company, super-tax is levied only at the flat rate of one anna' 
treating the profits made by the unregistered firm as those made by the com- 
^ the same time the partners are to be exempted, the profits earned 
would escape fuU taxation inasmuch as there are no dividends liable to super- 
^ at the scale rates as in the case of profits earned by a company itself, 
^ain taken the contrary case oi a company converting itself into an unregis- 
tered firm. If the profits made by the company be made to pay super-tax not 
at the flat rate of one anna, but at the scale rates of one to six annas as if thev 
were profits earned by the unregistered firm itself, there would be heavy super- 
^ payable on the profits of the company and, at the same time, the divid^ds 

in the hands of share- 
holders. There is the possibility of some parts of the profits thus paying 

ffilllw super-tax. Such inequitable results would tims 

Cniirt h ^ ^ *jiterpretetion of section 26 as laid down by the Allahabad High 
Court be not followed. For these reasons, I am respectfully inclined to tale 

Anah^:>h!7'S^ meanmg and scope of this’ section 26 as ffiat taken by ffie 

Urdlffin^ .f f H concurrence with what 

to a^nm regarding it, viz., "the conversion of the finn 

thi ^o*”Pany does not in ^y way affect the profits made by the firm before 
e conversion or the legal liabilities to income-tax which alr^dy exirted 
fore the conversion. All that the conversion affects is to causf 

bi? if as assessee for the period of as^smaif 

m the Art Th^Th throughout the scheme contained 

* *? , '‘“h'hty to assessment is not conclusive as to the charges- 

douk di ® period for which such assessment is made.” There is no 

doubt that section 26 merely fixes the liability to nav the tax nn ti,. ™ " 

raLrt*7 ‘i°- ^^P^t-tax depends on section 58 which lays down Aarhi 

^ct of the total income of Ae previous year of any individual, Hindu un- 
kvided family, compaiy, unregistered 6rm, or other association of Sdividu^s 

eh 11 tepstered firm, an additional duty of income-tax (viz suner tavl 

shall be charged, levied and paid in any year at the rate orTateOalH T 

*at year by the Act of the*^ Indian lU^slature (The rat?s fo 

L‘ iv f i? I. s.rs"£, ? 

judgment of Lord Dunedin in the case of IF'Atot extract 

9 ^nd Hevem ie (1) decided by House of I.ords m 

xhi c (ir4ATC558 : ’ 
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* ♦v ♦ ♦ 

"Now, there are three stages in the imposition of a tax; there is a 
declaration of liability, that is the part of the statute which determines what 
persons in respect of what property are liable. Next, there is the assessment. 
Liability does not depend on assessment. That, vx hypothesi, had already been 
fixed. But assessment particularises the exact sum which a person liable has 
to pay. Lastly come the methods of recovery if the person does not volunta- 
rily pay.” 

6. The arguments which have been advanced «o far on behalf of the 
Qub are that it is a company as defined in section 2 (6) of the Act, that a 
company is liable to super-tax at the fiat rate of one anna only and that the 
decision of the Allahabad High Court relates to income-tax alone and not to 
super-tax. Enough has been stated in the above paragraf^s to show why the 
tax is to be levied at the scale rates in this case as the profits to be assessed 
are those of an unregistered firm and not of a company which merely "steps 
into the shoes of the defunct -unregistered firm” for the purpose of the pay- 
ment of the tax due on these profits. As regards the argument that the deci - 
sion of the Allahabad High Court applies only to income-tax, it is wholly in- 
correct. In the first place super-tax is nothing but an additional duty of in- 
come-tax as laid down in section 55 of the Act and as section 26 is made 
applicable to super-t^x too by section 58 (1) of the Act, the interpretation of 
the section as regards income-tax will equally apply to super-tax, word for 
word. Also the very question before the Allahabad High Court was as regards 
the liability to super-tax (and not to income-tax) of Messrs. Begg Suther- 
land & Co., Limited. 

7. For the above reasons, I am clearly of opinion that the profits made 
by the Club in the year 1^24-25 when it was not a limited company have been 
rightly charged to super-tax at the scale rates of‘ one to six annas and that the 
fiat rate of one anna cannot be applied to these profits which are not those of 
a company having been made prior to the conversion of the Club into a limited 
concern. My answer to the questions framed in para. 3 above is therefore as 
under. 

(1) The profits are liable to super-tax at the scale rates of 1 to 6 
annas and not at the fiat rate of one anna. 


(2) Section 26 is to be regarded as merely requiring the company to 
take the place of the defunct firm for the purpose of the payment of the tax 
due from it on its profits earned prior to the conversion. 

(3) The Club is rightly assessed to super-tax at the scale rates of I 
to 6 annas. 

(4) It cannot be assessed for the year in question at the flat rate 
prescribed for a company. 

8. A copy of Your Lordships’ decision may kindly be sent to me for 
necessary action as required by section 66 (5) of the Act. 

B. J. Desai, instructed by Craigie; Blunt and Caro<e, for the assessees. 
Kanga, Advocate-General, instructed by the Government Solicitor, for 

the Crown. 


JUDGMENT. 

MATT FOD C T— This is a reference by the Commissioner of Income- 
ax uiXr Action k (2) of Act XI of 1922. The Commissioner saj^s that the 
Western India Turf Club was. in the past, being assessed to super-tax bn its 
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total income at the scale rates of 1 to 6 annas in the rupee as an unregistered 
Ann. 

From April 1, 1925, the Turf Club converted itself into a limited com- 
pany by being registered under the Indian Companies Act, VII of 1913, as a 
Company limited by guarantee. The object of the company thus formed was 
inter alia to take over the assets, effects and liabilities of the unincorporated 
Qub previously known as the Western India Turf Club and to continue its 
activities. Thus from the above date, viz., April 1, last, the Club became a 
limited comp^. For the current financial year 1925-26, it was called upon 
^der section 22 (l)read with section 26 of the Act to put in a return of income 
for the previous year, namely, 1924-25. It accordingly put in its return of 
income showing the income e^ed by the Club as an unregistered firm during 
the previous year 1924-25 when the company was not in existence. For the 
puiposes of assessment, the Senior Income-tax Officer determined the total 

I^re^ster^ -‘es applicable 

April 7*19^“ ^ limited company from 

cTmpa.;;, riz : the derate of^^ne*""' prescribed^or a 
income after deducting Rs SO 000 the Mance of the above 

S," Silt: wf»s: rcsi“ ,‘r^ 

jS.s?.s .rx; tjl-;: sr 

y» .Ss,svsrrr.-s'?^?f.^roS' 

(4) Whether the Qub as a limited company should not S** 

.0 supertax for the above year at the flat rate of on^La ^ L rLpee 

by the Qub in the year 1924-2S when it was not a limbed co,™.„^ ¥ 
nghtly charged to super-tax at the scale rates of 1 to 6 annas 
flat rate of one anna cannot be applied to these profits whi^are nm 
a company havmg been made prior to the conversion of the Qub int^^ 

^oem. It IS unfortunate that the Commissioner has used th?n t 
wpression unregistered firm, as the Western India Turf (^k the 

but would^e within the tenn "individuar in Action 3 ^ ^ 

I^s do US the questions pro^unded adi^t 1897. 

Uy 2 I t C 30. — — ' U^e2_jraple answer. 
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Act “In addition to the income-tax charged for any 
y ar, there shall be charged, levied and paid for that year in respect of the tol^ 
income of the previous year of' any individual, Hindu undivided family, com- 
^^'^^g^stered firm or other association of individuals, not being a regis- 
t ?h' ^ additional duty of income-tax (in this Act referred to as suwr- 


Under section 7 of the Finance Act, 1925, the rates of super-tax for the 
year beginning on the first day of April, 1925. shall, for the purposes of sec- 

Indian Income-tax Act, 1922, be those specified in Part II of 
c/ L*™ Schedule, and the rate of super-tax in respect of the excess over 
hfty thousand rupees of total income in the case of every comrihny is fixed 
therein at one anna in the rupee. 

It is difficult then to see how the company can be assessed at any higher 
rate for super-tax than one anna in the rupee. The total income on which that 
rate is levied for super-tax is the total income of the previous year, and as the 
company has succeeded to the business of the Indian Turf Club, it is conceded 
that the total income of the previous year of the Turf Club, i.e., for the year 
1924-25, is the total income on which the company is liable to be assessed for 
super-tax. It does not seem to us that the decision relied upon by the Com- 
missioner in /« the matter of Begg Sutherland' and Co.. Ltd. (1) has any rele- 
vance to the facts of this case. The head note is as follows; — 

“When a registered firm is converted into a company, the profits of 
any period anterior to the conversion on which income-tax has not been paid 
are liable to assessment as profits of a firm, but the new company is liable for 
the payment of the tax. But the new company is not liable to pay super-tax in 
respect of any period for which the firm which it succeeded was not liable to 
pay super-tax.” 

The firm of Begg Sutherland and Co. which was registered under sec- 
tion 2 (14) of the Indian Income-tax Act, 1922, was converted into a private 
company with effect from May 1, 1922. The accounting period of the firm 
ran from May, 1, to April 30, but on the formation of the company it was 
decided that the accounting period should coincide with the Government Finan- 
cial year, the first of such periods consisting of eleven months only from May 1, 
1922, to March 31. 1923. The assessment for the year 1922-23 was made on 
the profits of the firm for the year ending April 30, 1921, and the firm was 
assessed to income-tax at the maximum rate, and the individual partners were 
assessed to super-tax on the shares of their profits in the firm at the rates 
appropriate to those shares made "by the firm during the period from May 1, 
19 k), to April 30, 1921. When the assessment of the company was made in 
the year 1923-24. it was dealt with in two portions. 

(1) As regards the profits which arose to the firm in the account- 
ing period of May 1, 1921, to April 30, 1922, and 

(2) As regards the profits of the company in the period from May 
1, 1922, to March 31. 1923. 

In the financial year 1923-24, the profits of the firm were assessed to 
income-tax at the maximum rate, and the individual partners were assessed^ to * 
super-tax on their shares of the profits made by the firm during the period 
May 1, 1921, to April 30, 1922. and in the same year the profits of the company 
were assessed to income-tax at annas in the rupee and were also charged 
to super-tax at the rate payable by the company for the eleven months ending 


(1) 2 I T C 30. 
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March 31, 1923. The company was also held responsible under the provisions 
of section 26 of the Income-tax Act, 192^ for the payment of the demand for 
income-tax assessed on the profits of the firm for the period May 1, 1921, to 
April 30, 1922, and this amount together with the demand for income-tax and 
super-tax charged on the profits for the eleven months ending March 31, 1923, 
was duly paid. The Commissioner thought that the company should have been 
assessed for super-tax at one anna in the rupee on the profits which arose for the 
period May 1, 1921 to April 30, 1922. in addition to the super-tax which had been 
levied from the partners of the firm on the income they had actually received 
from the firm. 


The first question propounded for the opinion of the Court appearing 
at page 718 of the report is worded in exceedingly involved language, but the 
issue seems to have been whether the profits for the period May 1,’1921, to 
April 30, 1922, were to be assessed as profits of a firm and the company was 
to be called upon to pay the amount due, or whether, because at the time of 
the assessment the assessee was a company, the company was to be assessed on 
the profits made by the firm during its last year, and such profits were to be 
treated as the profits of the previous year of a company. 

loot profits for the period May I, 

1921, to April 30, 1922. were to be treated as the profits of a firm, but the 

amount due. Consequently, as the 
hrm had not to pay super-tax, the company was not liable. 

* 1 . Court remarked, that, for reasons best known to 

memselyes, by mutual consent the income-tax authorities and the new company 

iSl income-tax was payable from May 1. 

1^1. to Apnl 30. 1922. and from May 1. 1922, to March 31. 1923, in the 

was whether the company which was to be assessed in respect of the last year 
nanl Undoubtedly payable by law by the com- 

"sts^r -r h’’'td‘'’^ '‘T h-e 

HaKu ® “ >t had contmued to exist as a firm was alc« 

sor was Mt rfuwr“tax because, although its predeces- 

which *«'■« of opinion that there was nothing in the Act 

ing the'first vear' '"oome-tax authorities in imposing on a successor dur. 

in nPPlying^W^tcislo^^o"?^e"p^es^t''“naS^^ 

-r ts 

pany was nnf lUMa. t ' ^"Q,that,_ just as m that case the com- 


pany was n/if luw t a«u uiai, jusr as in that case the cnm. 
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The company, if incorporated on April 1, 1922 would have been assessed for 
the year 1923-24 on its profits for the year 1922-23, and for the year 1922-23 
would have been assessed on the profits made bj- its predecessor during the 
[irevious year In our opinion, the case on which the Commissioner has relied 
must be considered in the light of its own verv peculiar facts, and as the ques- 
tion at what rate super-tax was to be charged did not arise, we can find notching 
111 the ludgment ivhich would justify us in holding that on the facts of this 
la-se the company can be assessed for super-tax on the profits of the previous 
year at any other rate than that which is provided by the Finance Act for 
192a. 1 1 , as a matter of fact, the Turf Club before it became a company could 

have come unthm the definition of "Regi.stered firm’' we think the company 

would have been liable to pay super-tax at one anna in the rupee on the profit 
Ot the hrm for the previous year. 

U answer, therefore, to the questions propounded is, that the company 

IS liab e to be assessed at the rate of one anna in the rupee for super-tax in 

espect of the excess over fifty thousand rupees of total income of the Turf 
Lluo tor the previous year. 

'f "t the costs of this reference to be taxed as on 

Inc Uiiginal bide scale. 


[164| IN THE HIGH COURT OF j UDICATL’RE AT LAHORE. 

Before Mr. Justice .Ibduf Kaoof. 

[9th May. 1924.] 

K. S. Lala Puran Mai ... ... , , . Assessec.* 

V. 

The Commissioner of Income-tax. Punjab AV/err/m; O^ccr. 

iccuc ia.\ Alt (X/ of 1922). 10 . 13 cj/rf 14 (]) — l^rofiLi of u\oi\i'yleuding busi- 

ness— Accounting partly cash parly incrranlilc—Assess'nttnl on accrued interest not 
rccewed — Debt toritten oft as irrecoverable — Onus of proof. 

Where the assesscc, a moneylender keeping his accoinils partly upon the cash and 

partly upon the mercantile system, was assessed to inconu-tav upon all accrued interest 
whether paid or not. 


Held, that interest which was not received actually t.r constructively i.e.. I»y adjust- 
ment in the accounts, or pro-notes, was not liable to assessmeiil. as a sum of money be- 
fore it was received conid not he regartled as income, profits or pains within the meaninp 
of the Income-tax Act. 

Section 13 of the Act relates only to the method in which income, profits or gains 

arc to be computed and has nofhir)^ tv) do with assessment of accrued interest not re- 
ceived. 


Where the assessee claimed a deduction in respect vif a sum vjf mviniy written oflF in 
the year of assessment as irrecoverable from bis debtor who had become an Insolvent 
over two years ago and the claim was disallowevi by the Income-tax Officer. 

Helefi, Per Mariineatt and Abdul Raoof, (Moli Sagar, J. dissentiente) that it lay 
npon the assessee to prove by evidence to the satisfaction of the Income-tax Officer that 
the debt become irrecoverable in the particular year in w'hich the deduction was claimed. 

Per Moti Sagar. J. : — ^The only person who can say with some degree of cerlaintv 
as to when a particular debt became irrecoverable is the person to whom the debt was 
actually due. The Income-tax Officer who did noi know anything about the circum- 
stances of the debtor and made no ennifiries int>' the matter could not be a proper 
.Indge of the question whether the debt became irrcco'.erable in the year in which the 
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debtor was declared insolvent or in the year in which the assessee wrote it off as irre- 
coverable in his books. Consequently the Income-tax Officer has no discretion to dis- 
allow the deduction claimed by the assessee. 

Case [Civil Reference No. 29 of 1923J stated under section (t {?.) of 
the inconie-ta:-: Act, XI oi 1922, by the Commissioner oi Income-tax, Punjab, 
lor the opinion of the High Court. 

CASE. 

This is a reference to the High Court under section 66 {2). The peti- 
tioner is Tala Puran Mai, a well-known banker in Simla. I'or many years 
he persistently refused to produce his full accounts, and it was not till 1922-23 
that he did so. The question then arose as to the proper method of determin- 
ing his income, profits and gains, from these accounts. There are two main 
otjcetping accounts. There is firstly (to quote the Income-tax Manual 
p. 87) the cash basis system, where a record is kept of actual receipts and 
actual payments, entries being made only when money is actually collected or 
Jisbursed, secondly, ‘'the mercantile accountancy svstem, under which 

a profit ^d loss account is maintained and a comparison is made of the value 

beginning and at the end of each vear. Under 

If accounts on the date not of receipt 

of expenditure of money, but on the date of transaction irrespective- 

(he'ev Where either of these two methods is adopted to 

Irolhs diffieultv in determining income 

Tenders “aL^ums’ are l“ent'^'’‘"‘H especially with money- 

partly on one system and partly on the other this is 

fhen of considerable difficulty, and the Income-tax Officer has 

?r:Ues section 13 wMcfi 

kind relating to f a In cases of this 

S'ti' -K"'" i- ■ ffrz™ 'virs 

HiRh Court *he following point to the 

-"ms 

- - — Jnc—his s-- 

'mm •la'ied thr^th'Cst'rm appHca- 

.e„ 1 '* a,‘l“estion of fact whether a method of accounting he. u 

•egularly employed and, if so, whether that. method is such thaT^the • 
profits and gains can properly be deduced therefrom This „ . 
fact was decided against theVtitioner who now Sfes r^Ii^g'^^oT 
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High C^urt as to whether interest which has accrued, but has not been 
actually received, can be taken into account in calculating income, profits 
and gams. In view of what has been said above and of the proviso to 
section 13, I consider that the assessing authorities had no option but to 
compute income, profits and gains in such manner as they thought fit. 
Whether the method actually applied was good or bad is a point of judg- 
ment and not of law. I recommend, therefore, that the petitioner’s question 
be answered in the affirmative. 

3. The petitioner further asks that the following point may also be 
referred, viz., 

“whether the bad debts or irrecoverable loans written off in the 
year of assessment by the assessee should not be allowed off as a deduc- 
tion in the year of assessment ,, in which they are written off, and whether 
it is in the discretion of the Collector of Income-tax to disallow such sums 
as deductions, and further whether it is not open to the assessee to write 
off such loans or bad/ debts when he thinks the same to be irrecoverable; 
and in order to satisfy the Income-tax Department what sort of proof is 
required to show that such debts or loans are irrecoverable and therefore 
should be allowed off”. 


The question in issue, which is not very clearly stated by< the peti- 
tioner, would appear to be, whether in the present case,, the Tncome-tax 
Officer (wrongly described as a Collector of Income-tax) had any discre- 
tion to disallow bad debts or irrecoverable loans written off in the year which 
is the basis of the assessment in question. 


For income-tax purposes "bad debts” must be distinguished from 
"irrecoverable loans” (see Income-ta.x Manual p. 89). A bad debt can 
only arise under the mercantile accountancy system and never under the 
cash system. The question, therefore, whether "bad debts” should Ik 
allowed, depends entirely * upon the method of accounting employed; and 
when, as in the present case, circumstances are such that the proviso to sec- 
tion 13 has to be applied, it is a matter entirely at the discretion of the 
assessing authorities. Accordingly the question, whether bad debts should 
be allowed in the present case, is one of fact and not of law. 

The question of irrecoverable loans is somewhat different as the 
Income-tax Manual says (page 89) : "Money lent out on interest is the 
stock-in-trade of a money lender or banker and the loss of such stock-in 
trade can clearly be regarded as a trading loss like the loss of the stock-in- 
trade of any other trader where the loss is not covered by insurance”. But 
like other losses, they have to be proved to have been incurred in the 
accounting year which is the basis of the assessment. This is a question 
of fact, and in the present case, the fact was not proved to the satisfaction 
of the assessing authorities (see point (b) discussed in my order dated 

23rd July, 1923). 


It might, I think, be held that both points relating to bad debts and 
irrecoverable loans respectively, are questions of fact rather than of law. 
As. however, it may be argued that the interpretation of section 13 of the 
Act is in issue, I refer petitioner’s question as stated above for decision. 

It will be seen above that the peUtioner asks the High to de- 

fine what sort of proof is required in a case of this kind. This is c*ea*-ly 

a point of judgment, upon which it appears to me to be / 

Ae High Court to give a ruling. This point, therefore, is not referred. 
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In regard to the rest of the reference in question, I consider that the 
Income-to Officer had full discretion under section 13 of thfe Income-tax 
Act to disallow the sums in question and recommend decision accordingly. 

“P before Mr. Justice Martineau and 

who delivered the following judgments. 

„nHp questions have been referred to us 

under section 66 of the Income-tax Act XI of 1922. The first is whether 

mterest which has accrued, but has not been received, is liable to assess- 
ment ^ IS within the purview of income, profits, and gains. The learned 
^^issioner ^ of opinion that the question should be answered in the 

linn petitioner’s accounts are kept partly 

swtem^L?^ basjs system and partly upon the mercantile accoun^cy 

fnm^’ A '® generally difficult to detenninrffie 

income, pftjfits and gams, and that the Income-tax Officer has to use the 

discrebon given by the proviso to section 13 of the Act bv which if nn 

is not that sect^n brs^cUo^ 6 whiX , ° It 

in SeJety^TLarl of Sue 7' 7 the Madras High Court 

was held Jat interest du^butTot recov1™d““^7af 

contended for the respondent that the law has been 

ment of the Act of 1922, as section S of The Act of 

inrame of the classes mentioned therein beinc char^fhir? 

whereas m the corresponding section 6 of the Lw A f ^ i 

profits and gains are made chargeable But T Tta ‘ 

."profits and gains" makes no^diSe so far as the matt'er 

IS concerned. I am clearlv of oninlnn r *”^**®^ «ow before us 

ed as an income, profit, or gain before it nioney cannot be regard- 

case mentioned above it was held not nni fk received and in fact in the 

not received, but was onirexpecfed to ^TeemTU 

that the term “profit" as used in sectL 9 

not applicable to an unrealised alTnt? mean^Thr^fT 7 

receipts of a business and the exoenditurnn^! a between the 

„„„ ,h, ta, „„ „„ ™sjL, j 
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saying that the question in issue is whether the Income-tax Officer had a 

discretion to disallow bad debts or irrecoverable loans written off in the year 

\vhich IS the basis of the assessment in question, as under the section of the 

Act which IS applicable, namely section. 24. the assessee is entitled as of right 

to a set oft when the conditions mentioned in the section are fulfilled. The 

real question in dispute is whether it- is open to the assessee to determine in 

which year a debt should be regarded as irrecoverable, and this niav be taken 
to be the point referred. 

In order that assessee may have the benefit of section 24 (1) he must 
piove, not only that he sustainetl a loss oi profits or gains, but that he 

'vhich he claims to have the amount of the loss set 
him tor writing oft a ilebt is not- necessariU- the 


on. The time chosen b\ 
time at which the 
it is for him to 
became irrecoverable 
a debt as irrecoverable as 


became irrecoverable. and 
Income-tax Officer that it 
lime. He may regard 

debtor is adjudged an insolvent 
his being paid from the proceeds 


debt acluallv 
satisfv the 
at that 
soon as the 

although there may yet lie a likelihood of 
of the debtor's assets, or on the other hand, the assessee may hope to be paid 
ill a few years time although in fact all reasonable chance of his recovering 
his mimey has gone. 1 am of opinion that the Income-tax Officer must be 
the judge ot the question whether or not a debt became irrecoverable in the 
year in wliicb tlie assessee wrote it otf. and that the matter is not one which 
depends on the choice ol the assessee. I would therefore answer the second 
question, as stated in the amended form mentioned above, in the negative. 1 
would also leave the parties to bear their own costs in these proceedings. 

MOTl SA(iAR. J. : — 1 agree with my learned brother that the first 
question which has been referred to us in this case should be answered in the 
negative; but I regret that I am unable to agree with him in his reply to the 
second question. 

A sum of Rs. 45,000 was claimed In the assessees as deduction on the ground 
that it was written off as irrecoverable in the year which is the basis of the 
assessment in question. It appears that the debtor to whom the money was 
advanced became an insolvent an<l nas adjudged as such in 1918. The 
assessees hoped to recover at least a portion of their money from the pro- 
ceeds of the debtor’s assets and it was for this reason that they did not write 
off the debt in the vear in which the latter was declared an insolvent. In 
the year 1922 * the assessees became hopeless of realising 

anvthing from the debtor and had the delM written oft 

in ' their books on the 26th of February ol that year. The 

claim was disallowed bv the Income-tax Officer and an appeal against this 
order was preferred by the assessees to the Assistant Commissioner under 
section 30 of the Income-tax Act XI of 1922. The appeal was. however, 
heard by llie learned Commissioner and was dismissed on the 23rd or Jul). 
1923 on the ground that tlie assessees were not justified m w’aitmg foi I /2 

years I.efore writing off the amount. The income" 

application to the learned Commissioner under section 66 f2) of Income 
tax Act praying that the following question be referred to the High Court fo. 


decision 


“Whether the bad debts or irrecoverable loans written off in the yeai 

of assessment hv the assessee should not he V:he^ fft in the" dis 

year of assessment it, which they are written off and deductions 

cretion of the Collector of Income-tax to 

and further whether it is not open to the to sat sfv 

bad debts when he thinks the same to be .rrecoverabte . and m order 
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the Income-tax Department what sort o£ proof is required to show that such 
debts or loans are irrecoverable and therefore should be allowed off.” 

The learned Commissioner was of opinion that the question in issu** 
had not been very clearly stated by the assessees and that the real question 
tor reference was whether in the present case the Income-tax Officer had any 
discretion to disallow all debts or irrecoverable loans written off in the year 
which is the basis of the assessment in question. My learned brother is of 
opmion that the question for reference has not been quite accurately suted 
even by the learned Commissioner and that the real question in dispute is 
whether it is open to the assessees to determine in which year the debt should 
be regarded as irrecoverable and that this may be taken to be the point referr- 
ed to this Court lor decision. On this point my learned brother’s opinion is 
that It IS the Income-tax Officer who must !>e the ludge of the question whe- 
ther or not a debt became irrecoverable in the year in which the assessees 
wrote It off and that the matter is not one which depends on the choice of the 
assessees. I am unable to subscribe to this view. In my opinion the only 
per^n, who can .say with some degree oi certainty as to when did a particular 
deb. become irrecoverable, is the person to whom the debt was actLlly due 

the present case it is not disputed that the debt has, as a matter of fact be- 

rkVoflbrit*”'- ‘hat it has been ’written off in tL a o^t 

books of the assessees in the year 1922. The only question is what should be 

is^ he deemed to have become irrecoverable. There 

igil^hen *h® ‘‘‘^ht had become irrecoverable in 

1 ot lurdfieH i K ^ i"®«lvent and that the assessees were 

lot Jiwtified m hoping that they would be able to recover at least a nortion of 

;m. /V„. if .SldTr,, S “rS: 5"“ “pea tkei. 

Income-tax Department could not uroceeH Chotvdhurani (1) that the 

an assessee’s verified statement and*that if general assumptions to reject 
income from a certain sou^rLtd thf^ffi "‘«ed that he had no 

him, it was for ther^m prove ,^e /eve® department disbelieved* 
authority to the facts of the present ctse it t principle of this 

as^ssMs stated that the debt became irrecm-erable ?n 192 ? 

pnor date and the Incorn<».fav u ? ® and not on any 

that the debt had becorirreco^emWe 

Md not upon the assessees to prove the reverse"'* "t* u"'®® “P‘’“ **'“ 

that the Income-tax Officer had a ’ ® I would, therefore hold 

by tlie assessees and that the second^qlirestbn^af - deduction claimed 
mentioned by my learned brother shonlH K stated m the amended form 

opinion the cU of tb^^r^re^^o^/Zr 


before Mr.“e‘’ibdd ‘tSi^ “ol^tg 



i^SJ^Justice Mlrtln^er!l'’wh:theru i^' 

W 1 I T-C-26T: : >Li!.^heth^ U IS open to th e assess ee 
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^ regarded as irrecoverable. The 

o learned Judges have differed in their opinion as to the answer to be given 

to the reference on the point. Mr. Justice iMoti Sagar would leave it entirely 
to the assessee to determine the time when the debt became irrecoverable. In 
his opinion the Income-tax Officer is bound to accept the declaration made 
oy the assessee and it he does not accept it he must prove that that declara- 
tion is wrong. In support of this view the learned Judge has relied upon 
the ruling In re Bishmi Priya Chowdhurani (1). What was held in that 
case was that under the circumstances of that particular case the assessee was 
held not to be bound to prove a negative. Under the circumstances of the 
present case the assessee has made a positive declaration that the debt had 
become irrecoverable in the year 1922 when it had been written off by the 
assessee. This is a very extreme view to take. S. 24 (1) of the Income- 
tax Act provides that “Where any assessee sustains a loss of profits or gains 
m any year under any of the heads mentioned in section 6, he shall be entitled 
to have the amount of the loss set oft* against his income, profits or gains 
under any other head in that year’. The wording of the section makes it 
clear that it is to be established by evidence that the loss took place in the 
particular year for which the assessment was made. Again rule 37 relating 
to deductions on account of irrecoverable loans embodies the following 
direction : — 


“Where an assessment is made of profits or income from a banking or 
money lending (business, loans which cannot be recovered should be deducted 
from the assessed profits of such business at the time when such loans can be 
definitely proved to be irrecoverable”. 

In my opinion, therefore, it lies upon the assessee to prove by evidence 
to the satisfaction of the Income-tax Officer that the debt became irrecoverable 
in the particular year in which the deduction is claimed. Mr. Justice 
Martineau has expressed the opinion that the Income-tax Officer must be the 
Judge of the question whether or not a debt became irrecoverable in the year 
in which the assessee wrote off and that the matter is not one which depends 
nq. the choice of the assessee. If the learned Judge means that the matter 
depends upon the choice of the Income-tax Officer to declare without any 
proof that the debt became irrecoverable in that particular year, this would be 
another extreme view to take, but from another passage in the order of 
Mr, Justice Martineau, it appears that he does not mean this. The passage 
runs thus. : — 

“In order that the assessee may have the benefit of section 24 (1) 
he must prove not only that he sustained a loss of profits or gains, but that he 
sustained it in the year in which he claims to have the amount of the loss set 
off”. 

In my opinion this is the right view to take. I have no doubt that 
before making up his mind finally on the point in issue the InCome-t^ 
Officer will give to the assessee an opportunity to establish by evidence the 
time when the loan in question became irrecoverable. 



(1) lire 261. 
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[166] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Mr, Justice Spencer, Mr. Justice Krishnav and Mr. Justice Beasley. 

[2Tst April, 1926.] 

The Nedungadi Bank, Ltd., Calicut ... Asscssec* 


V. 


The Conairiissioner of Income-tax, Madras . . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 4 (2) & 10 (2) (i >) — Bank Tvith foreign 
branches — Consolidated balance sheet for Head Office and branchies — Foreigti branch 
profits, claim of exemption for — Contribution to Employees’ Provident Fund— Deduction, 
if permissible as business expenditure. 

The Nedungadi Bank Ltd., with its head office in British India and branches in 
British India, Travancore and Cochin, in its assessment to income-tax claimed that it 
was not liable to be taxed in respect of that portion of its profits earned by its bfanches 
in Cochin and Travancore. The Bank had only one balance sheet showing its net profits 
with no separate profit and loss account for its foreign branchc.s. All income received 
by the foreign branches was transferred to the Head Office account and all expenditure 
direoly chargeable against revenue was similarly transferred to the head office account, 
leaviog no balance in the revenue and expenditure account of the branches. The whole 
mcome of the head office and branches was amalgamated as one lump sum for ascer- 
tainment ^d payment of dividends, for remuneration of Directors and for creation of 

of Income-tax on Ac 

f an ex^mation of the accounts found that the foreign branch profits 
mnrt be treated as having been brought into British India. On a reference to the HiA 




. . p«f'n’e<lf t>y the Bank under Sec. 10 (2) (.» of the Act In 

ednet Ae amount paid as its contribution to its Employees’ Provident Fund 

.parh Af^i^^m* 

meaning of Sec 10 (2) (i») of Ae Act. expendrture incuired within Ae 

Smyth V. Sireton, S Tax. Cas. 36, Referred to. 

the oft922? « (») 

Madras, for the opinion of the High Lurt Tncome-tax. 

T I, 



~ a K" ssi* 

be said to have been brought into British Ttid,^ Travancore, 

(2) of the.Indian Income^-tic Act ' secti- 
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section 4 
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3 m Cochin and 2 m Travancore State. These latter branches in the States 
are managed by agents who are under the control of the Head Office at 

Calicut. All fixed deposit accounts are kept at Calicut and at the end of the 
year when the year’s accounts are made up, all the items in the expenditure 
revenue accounts of the branches are transferred to the Head Office and 
inco^orated in the accounts there. The Bank has a capital of Rs.48, 38.481 
consisting of a share capital of Rs. 7.20.720. a reserv^e of Rs. 2.04,829 and a 
borrowed capital of Rs. 39,12,932 consisting of deposits, etc. As the branches 
require funds the Head Office transfers caj>ital to them and debits them with 
interest in the head-quarters accounts. 

3 For tlie assessment year in question 1924-25 the Bank returned an 
assessable income of Rs. 1.18.326 arrived at as follows: The income earned 

according to the separate Profits and Loss account for British 
India filed by the Bank and marked A was Rs. 1,07,168. To this, income-tax, 
super-tax and depreciation were added giving Rs. 1.19,268 and Rs. 941 
interest on tax-free securities was deducted, leaving Rs. 1,18,326. The 
Directors report to the shareholders which included the consolidated Profits* 
and Loss account and the Balance Sheet was also filed — marked B. At the 
request of the Income-tax Officer separate Profits and Loss account were 
subsequently filed for Cocjiin and Travancore. .showing a profit of Rs. 6,565 in 
Travancore and Rs. 29.874 in Cochin. The original British Indian Profits 
and Loss account had contained a sum of Rs. 95,533 being interest due to the 
Head Office from the branches in Cochin and Travancore. while the Cochin 
and Travancore Profits and Loss accounts contained debits 

of Rs. 58,252 and Rs. 42.385. the bulk of which sum* were 

interest payments to the Head Office by th^ blanches. 
Subsequently the Bank wrote saying that it wished to revise its original re- 
turn. The reason put fonvard was that the Travancore Income-tax authori- 
ties had refused to allow it to deduct from its Travancore income the interest 

paid to the Head Office at Calicut. It therefore claimed to eliminate the 

whole sum of Rs. 95,533 being the intere.st credited from Cochin and Travan- 
core from its original return for the British Indian income and to reduce its 
British Indian income to Rs. 2,156. 


4. This absurdly low figure was arrived at by debiting the British 
Indian branches with all the interest on the borrowed capital of the Bank al- 
though a large part of that capital had not been used to earn the profits in Bri- 
tish India and at the same time claiming that none of the profits shown in the 
Cochin and Travancore Profits and Loss accounts had arisen or had been receiv- 
ed in British India. During the hearing of the application for a reference the 
Bank’s representative admitted that this extreme position could not be main- 
tained and it was agreed that for the purposes of this reference interest on 
the Bank’s borrowed capital would be distributed among the British India. 
Cochin and Travancore branches in proportion to the amount of borrowed 
capital used by them. According to this arrangement the Cochin profits would 
be Rs. 41,525 and the Travancore profits Rs. 15.042. out of a total profit of 
Rs. 1,32,398. This arrangement. T hold, is a conventional one made in ^der 
to focus the discussion and enable me to put a definite question to the High 
Court. From the manner in which the Bank carries on its business and keeps 
its books, I do not believe that the profits earned in Cochin and Travancore 
can be separately ascertained with an} approach to accuracy; but for the pur- 
poses of this reference T am prepared to hold w'th the areement of the 
p-ossees, that Rs. 75,731 was earned in British in Cochin 

a > ^ Rs. 15,042 in Travancore The question before the High Court is whe- 
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ther the sum of Rs. 56,567 earned in the Indian States can be taxed as having 
been brought into British India. 

5j In my opinion it is clear that this sum has been brought into British 
India. The Bank bases its claim that profits have not been remitted on the 
proviso to section 4 (2). It seems to me that that proviso means that if 
merely for the purposes of valuing the assets of a business as a whole at the 
beginning and end of any year (which is the function of a balance 

sheet) foreign assets are included in the British India balance sheet, 

that is not to be taken as an Indication that the foreign profits have been re- 
mitted to British India. In this case there appear to me to be other reasons 

which indicate that the profits must be held to have been brought into British 
India. My chief reasons are; — 

(a) .'According to the method of book-keeping followed by the Bank 
its total profits must be regarded as having been brought to Calicut where the 
consolidated account is maintained. As the Assistant Commissioner has 
pointed out in the appeal order — marked C — there was at the end of the year 
no profit left at the Indian State branches. 

(^) The payment of dividends from British India and the appro- 
priation of the total profits there seem to me conclusive proof that all the pro- 
fits were brought into British India. The dividends could not have been 
paid out of capital and they have not been paid out of reserve of previous 
year’s profits as the reserve funds have been substantially increased, the 
general reserve going from Rs. 1,29,021 to Rs. 1.63,827 and the special reserve 
trom Rs. 35, /lO to Rs. 41,001. 

. t, .The Company I consider, has admitted that all its profits have 

been brought mto British India, for it has issued certificates to its shareholders 

under secuon 20 of the Income-tax Act to the effect that its total profits have 
paid or will pay British Indian Income-tax. 

second question I hold that the Bank has not vet 
meurred this expenditure which it now claims. According to the rules of 5ie 

the Fund employees have to contribute certain sums out of their salary 

Ae Bank contributing an equal sum. Under Rules 6 and 8 the Bank 

ll^Lrci* the employee vacates his office before completing 

of 'ffit -K misconduct. Under Rule 7 paymenf 

of the Banks contribution to servants dying or becoming disabled ^ Wore 

comp eting 12 years' service is at the diseVetion of thrivitors 

of Tel' T' to the 

caJot be held. tha:Z"BTnkTas parted tth ;"he‘se^umr^°/ it 

an employee misbehaves how will the forfeited u 

accoimts in future years > Thev ran«nf hf u be shown m the 

has not received them from anvVuS «urce"" Th ' 

to refuse to allow contributions bv emoloverc ^departmental practice is < 

employers retain a measure of rLfTi ' 1 Provident funds so long as the 

m^'actually made by Way of Zsio' 

tain, both legal and equitable u STatuity. That practice is, I main- 

ta«ves of tb^e mercaS ‘‘comm^L^^ 

Orderof Mr. E. W. Clarke, .Assistant Commissioner. 

Income-tax Officer, ZlaU^o^Zbfcome'Zfe'^'^f 

m Goebm and Travancore should not have bee^t indued in™thef„c!,melS- 
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eA and that a sum of Rs. 2,137 being the Bank’s contribution to employees 
provident fund should have been allowed as a business deduction. The Bank 
has Its head-quarters at Calicut with branches in British India and in Cochin 
and Travancore States. The Bank first returned an income of Rs. 1,18,327 
as income from British India. In arriving at this income interest was cal- 
^lated on amounts advanced by the Head Office to branches outside British 
India for investment there and added to the income. Subsequently the Bank 
amended its return deducting from the income -already returned a sum of 
Rs. 97,670, made up of Rs. 95,533 originally taken into account as interest 
on advances to foreign branches and a further sum of Rs. 2,137 being Bank’s 
con^bution to employees’ provident fund. The amended return thus showed 
an income of Rs. 20,656 out of which the Bank also claimed to deduct the 
remtmeration paid to the Managing Director namely Rs. 15,499 and bad debts 
debited to bad debts reserve namely Rs. 1,584, leaving a net income of Rs.3,573 
which it was contended was the net income earned in British India. 

2. The Income-tax Officer dealt at length with the question as to how 
much of the Bank’s income was actually earned in British India. He pointed 
out that the amended return was obviously incorrect on the ground that as 
the Bank paid during the year on dividends alone in British India a sum of 
Rs. 67,704, the income earned and received in British India should have been 
at least that amount. The Income-tax Officer also pointed out that whereas 
all deposits (borrowed capital) were accounted for in the head office of the 
Bank which is in British India only items of money lent out were accounted 
for in the foreign branches. The result was therefore that whereas all in-^ 
terest payments were brought to account in the head office the foreign bran- 
ches accoimted only for interest receipts and as the foreign branches had no 
capital of their own and were obviously dependent on the head office for the 
supply of capital including borrowed capital, the result was that the greater 
portion of the income of the Bank as a whole was treated as income earned 
outside British India while the entire expenditure of the* Bank on account of 
interest payment was treated as a deduction in full against only so much of 
the income as was earned in British India. The Income-tax Officer there- 
fore held that the action of the Bank in first charging its branches a sum of 
Rs. 95,533 as interest on amounts advanced to these foreign branches was 
technically correct and that it was wrong for the Bank to have clair^d 
subsequently that this interest iadjustment should not have been made. The 
Income-tax Officer furthermore went on to show that according to the 
method of accounting employed by the Bank all branch profits were finally 
credited to the head office and amalgamated with the British India profits of 
the year of account and he argued that this was tantamount to the remittance 
to British India each year of the profits made by the foreign braches and 
that therefore the whole profit of the Bank must be held to have been receiv- 


ed in Britisfi India. . . 

3. The Secretary of the Bank holds that he was justified in wnting 

back the interest adj'ustment amounting to Rs. 95.533 on account of advices 
to foreign branches for the reason that when the income of the forei^ bran- 
ches in Travancore State was assessed to Travancore Income-tax, he was 
not allowed by the Income-tax authorities there to claim ije interest charged 
on the Travancore branches as an item of expendii^re. The result, he 
out, is that the same income is assessed both in Travan^re ^d m Bntis 
India and the Bank has therefore to pay tax twee. The Secretaiy also 
contends that the Income-tax Officer was not justified m Resuming t hat the 
Bank’s investments outside British India must have been made up of 
capital and lastly he argues that it has been the practice of the Bank not to 
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bring the profits of the foreign branches into British India but to allow them 
to remain with the foreign branches for employment there for the purposes 
of business. 

4. As regards the first contention there is no force in the argument 
that the same income should not be assessed both in Travancore and in 
British India. This is an event which happens frequently in the case of 
people who have business both in Travancore and British India, and as it has 
been recognised that this double taxation involves a certain amoimt of hard- 
ship rules nave been framed which provide for the grant of refunds in respect 
of income that has suffered double taxation. It is open to the ^petitioner to 
apply for the refimd as a relief. 


5. The second contention is only partially correct. I see from the 
Bank's balance sheet that it had a capital of Ks. 7,20,720 on the 3Ist Decem- 
ber, 1923, whereas the borrowed capital amounted to nearly Rs. 40,00,000. 
The invest;ments in the foreign branches in Cochin and Travancore on the 
same day exceed Rs. 16,00,000 which is more than double the Bank’s capital! 
Obviously therefore a considerable portion of the Rs. 16,00,000 represents 
borrowed capital on which the head otfice is perfectly justified in charging its 
branches a portion of the interest it had to pay itself on borrowed capital 
While thereiore the petitioner’s contention that no borrowed capital was em- 
ployed m foreign branches is wrong, it is also not correct to say that the 
enure amount employed outside British India must represent borrowed 
capital only. But this point is of no importance in regard to the present 
appeal for the reasons given in the following paragraph. 


^ 6. The whole question as to the manner in which the income of the 

torexgn branches should be treated depends on the manner in which the 
revmue Md expenditure accounts from which the profit is ascertained aze 
dealt With by the branches. The accounts of the Emakulam branch fas a 
sample of a foreign branch) were produced before me and from these 
accounts I found at the end of the year all income received by the foreign 
bran^ was transferred to the head office account and all expenditure direct- 
ly chargeable against revenue was similarly transferred to the head oflSc^ 
^unt. The result was that at the end of the year after these transS^ 
had taken place there were no balances left in the revenue and expenditure 
accounts of the branch office from which a profit ^and loss 
^count coffid have been drawn up. Furthermore I Wd 

that m the course of the year there was a freauent ^ 

of remittances to and from the head office and the branch office 
of course are not always made in money. Book adjustaeiitsTf^^^ 
remitt^ces. Actual cash remittances or remittances in the wav nf k 
t^e place only when there is an actual need of cash or ready monev 
business of a bank is built up_ entirely on the system of credit Allots 

" in which i^sh'^ssef over 

of atusineil-d h”Tof^irr 

the actual passage of cash from one to the other But f or ^1 Ira"? 
that the mere book transfer of all nmfits nnA ^gumfcnt 

there are no materials left at the branch office for^the ^ 
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^ loss stat^ent, the profits from which can be held to have remained with 
the branch ofnce so as to be available to the branch for employment for its 
own business as argued by the Secretao'. In deciding the question as to 
whether the profit of a foreign branch has or has not fJen remitted a useful 
test to apply is to ascertain how the profit would be remitted should an 
occasion arise for this to be done. I accordingly asked the petitioner’s Vakil 
to explain to me how he would show in the Ernakulara accounts a remittance 
of any profit from that branch. He was unable to explain how the transac- 
tion would be recorded and said that the advice of an expert accountant would 
have to be obtained. 1 am afraid even the advice of an expert accountant 
would be of no avail. It is impossible to remit a profit which has already- 
been remitted and to devise means by which an impossible transaction should 
be recorded. As already explained at the end of the year 1923 all profits 
of the Emakulam branch and all expenses had been transferred, paid, sent 
away, remitted (use which term you like) to the head office and there were 
therefore no materials available for drawing up a profit and loss statement 
from which any portion of the profits could be remitted. The actual result 
of the transfer entries in the branch accounts has been to reduce the debt 
due by the branch to the head office and the reduction of debt in such cases 
can only be secured by payment or in other words remittance. The condu* 
sion, therefore, is obvious in this case that according to the transactions re- 
corded in the foreign branches of the Bank the entire profits of all these 
branches had actually been remitted to the head office in British India by 
book transfer and therefore the Inconne-tax Officer was perfectly justified 
in assessing the bank of its entire income derived from all transactions both 
m and outside British India, which in a round about way he has done. 

7. As regards the claim to deduct the Bank’s contribution to the 
employees’ provident fund it is admitted that this fund is not an irrecoverable 
trust Such contributions can only be over which the bank authorities have 
no power or control beyond that exercised by trustees. The claim in .ques- 
tion cannot therefore be allowed. 

In dealing with this appeal I find that the Income-tax Officer did noi 
inciode the income from forfeited shares which had been transferred to 
reserve account. This is an .item of income which ought to have been 
assessed. But as this amount involved, viz., Rs. 768 is comparatively small 

I shall not enhance the income on this account. 

The lassessment in this case is accordingly confirmed and the appeal 

dismissed. 

T. V. Muthukrishna Aiyar, for the assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT 

SPENCER, J. : — The first question referred to us relates to the lia- 
bility to income-tax of the profits of the Nedungadi Bank at Caheut which are 
asserted to have been earned in Cochin and Travancore. This Bank has 
these two branches outside the limits of British India. Under section 4(2) 
of the Income-tax Act the profits and gains of a business accruing or arising 
outside British India may be deemed to have accrued or arisen m British 
India provided that they are received or brought into British India within 
three’ years of the end of the year in which they accrued. The bailee 

sheet of this Bank for the year ending 31st December, 1923 shows Rs.l,38j4«.l 
as net profits of the Bank. ’ No separate account has been drawn up to show 
what the profits in its branches amounted to. There is only one account 
and no separate profit and loss account of the branches. This sum of 
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Rs. 1.38,460 is shown in the Appropriation account of 

.inappropriated balance of the previous year is added to it; Md on debit 
side fieures are given which show how these profits were distributed, e. g., 
Rs 71 000 were paid out in dividends ; Rs . 20,000 as Managing Director s 
remuneration: Rs. 2,869 towards Provident Fund; and certain amo^ts were 
allotted to the special reserve funds which included bad debts, pensions and 
gratuities; and the balance of Rs* 24/)00 is transferred to the balance sheet. 
There is no reserve fund representing the profits of tlie branches kept apart 
from this general fund. The Assistant Commissioner in his order concluded 
that the entire profits of these branches had been actually remitted to ^ the 
office in British India by book transfer, because, as he finds, the profits and 
expenses have been transferred by a regular book transaction from the 
foreign branch offices to the head office, and there are no materials left at 
the branch offices for drawing up a separate profit and loss statement. There- 
fore the profits which may be held to have remained with the branch offices 
so as to be available for the branches for employment for their own business 
are not ascertainable, and no balance is left at. the end of the year in the 
revenue and expenditure account of the branch offices from which 
a profit and loss account could have been drawn up, all income received by 
the branches having been transferred to the Head Office account and all ex- 
penditure directly chargeable against revenue having been similarly trans- 
ferred to the Head Office account. The explanation to section 4 merely 
stares that profits or gains arising outside British India are not necessaxily 
to be deemed to be brought into British India by reason that they are taken 
into account in the balance sheet. It seems to tne that in this case there has 
been a good deal more done to the profits arising out of the transactions in 
the branch banks than merely taking them into account in the balance sheet 
for the information of the shareholders. These sums have been amalgamat- 
ed with the net profits of the head office and out of the amalgamated sum 
dividends have been paid and directors have been remunerated, and other- 
wise the branch banks’ profits have been appropriated. Under such cir- 
cumstances I am prepared to hold that the sums which were appropriated for 
payments made at the head office must be deemed to have been “received or 
brought into the Calicut office, which is in British India, and therefore that 

the whole of the amount shown as net profits of the Bank is liable m 
income-tax. / 

The second question is whether the Bank can exclude the amount 
paid as contribution to the employees’ provident fund under the heading of 
“expenditure incurred for ffie -purpose of the business” within the m^ing 
of section 10, clause (2) (u*). It appears that the Bank makes itself liable 
for ^ying a cex^in proportion of the sums which are invested with itself 
for the benefit of its employees. Until the employee withdraws the amo^t 
standing to his credit in the Provident Fund, it is no “expenditure” f^ Ae 
purpose of the business but only a liability. The case quoted on b^^f of 
the assessee Smyth y Stretton (1) can be distinguished on the gro^d that 
m that case the College invested £35 annually for the benefit oMts ^is^t 
masters m an msurance fund. The money was actually paid out ^ 
insurance company and was claimed as an expenditure ^ i ^ r™ 

the High Court held that each master had obtamed an additio^ t 
on whi^ he was liable to pay tax. The iS^of Dutw?rcSl^ ^ 
made those contributions was not considered at all Loll^ which 

. College treated those sunts as ex^re.^tles 5?. 

O) s Tax Cas. 36. 
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Bank in the present case can so treat these amounts which have not been 

actually expended. I therefore consider that the second question should be 
answered in the negative. U4u uc 

KRISHNAN, J. ; — This is a reference under section 66 ( 2 ) of the 
income-tax Act of 1922 by the Commissioner of Income-tax with reference 
to the assessment of income-tax of the Nedungadi Bank at Calicut. That 
bank has branches both in British India and Travancore and Cochin. The 
tirst question submitted for our opinion is, whether that portion of the Bank's 
prohts Ks 56,a6/ which can be conventionally held to have been earned in 
Cochin and Travancore can be said 'to have been brought into British India 
within the meaning of section 4 (2) of the Indian Income-tax Act.” 

' ■ ■ ^ refers to profits and gains of business arising outside 

i^ntish India of a person resident in British India.The Nedungadi Bank has its 
lead office in British India, namely at Calicut. The question is whether the 
prohts an(J gams of its business carried on in Travancore and Cochin can be 
^id to have been brought into British India so as to be liable to income-tax. 
Ihe question really turns upon the way in which these profits and gains have 
been treated by the Bank. The Assistant Commissioner of Income-tax in 
his order has gone into the facts very fully and has come to the conclusion 
that the profits and gains made in Cochin and Travancore must be treated as 
having been brought into British India, and the Commissioner of Income-tax 
has supported that conclusion. The reasons are tully set out in the Assistant' 
Commissioner’s order where he points out the way in which the accounts 
were kept- All the income received by the foreign branches was transferred to 
the Head Office account and all expenditure directly chargeable against 
revenue was similarly transferred to the Head Office account in both the 
head office and the branch offices in Cochin and Travancore. The result 
was that at the end of the year after these transfers took place there was really 
no balance left in the revenue and expenditure account of the branch offices, 
the amount being treated as having been transferred to the head office account. 
As pointed out by him, there was a frequent flow of remittances to and from 
the head office and the branch office. Flow of money by book entries can 
also amount to remittances. There seems to be ample evidence which justi- 
fies the Assistant Commissioner’s conclusion that the balances with the 
branches in Travancore and Cochin were really remitted to or brought into 
the head office at Calicut. The way in which the profit and loss appropria- 
tion account is made out certainly seems to show that the whole income of 
the branches and the head office was treated as one lump sum for tlie pur- 
pose of ascertaining and payment of dividends. The balance is dealt with 
as partly special reserve funds and partly as a general reserve fund; so that 
the whole profits including the profits of the branches in Cochin and Tra- 
vancore are dealt with in Calicut. When moneys are remitted without any 
special allocation to profit or capital accounts, between the branches and the 
head office of the Bank, the contention that the profits were kept back in the 
branch offices and only other moneys were remitted to the head office cannot 
possibly be accepted. It is quite true that for the payment of dividends 
there was enough money obtained as profits and gains by the branches in 
British India alone. But the payment of the dividends was not restricted 
to those profits as shown by the way in which these accounts were kept by 
the Bank and its branches. This is not a case merely of reliance being 
placed upon the balance sheet for the purpose of holding that the^ profits and 
gains were brought into British India, which is a matter dealt with by the 
explanation to section 4. Here there is very much more evidence to make 


1 
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it quite clear that the amounts earned as profits in the fordgn branches were 
transmitted to the head office and treated as so transmitted for the Bank's 
purposes and for payment of dividends. We are not bound to go into ques- 
tions of fact in a reference under section 66 (2). We must take the facts as 
stated by the Commissioner, and unless it can be established by the assessee 
that there is no evidence to support the finding of the Commissioner that the 
profits were brought into British India, we cannot decide the question in his 
favour. I am of opinion that there is sufficient evidence to justify ffie find- 
ing of the Income-tax authorities, and on that ground I answer the first ques- 
tion in the affirmative. 

The second question referred to us is with regard to the employees' 
Provident Fund which the Bank has maintained. For every nipee paid up 
by the employee Which represents a certain proportion of his pay every month 
the Bank contributes the same amount and the two amounts are entered in 
the Bank's books to the credit of the employee in question. It is claimed that 
the Bank is entitled to deduct the sums contributed by the Bank towards this 
Provident Fund under section 10 (2) (ix), as expenditure incurred solely for the 
purpose of earning profits or gains. If the money had been spent by the 
Bank, no doubt section 10 (2) (ix) would apply. But in the case before us 
it is clear that the B^k has not yet spent the money; all that it has done is 
that it has made entries in its books admitting liability on its part to pay a 
certain sum of money to the employee when he retires or goes out of office. 
That cannot be treated as an expenditure by the Bank. The expenditure will 
take pl^e only when it pays, and it will be time enough to claim deduction 
then. The dedurtion cannot be allowed now. I would therefore answer the 
second question in the negative. 

Costs payable by the assessee will be Rs. 250, 

BEASLEY, J, : — I agree. 


riW] IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Before Sir Murray Coutfs Trotter, Kt, Chief Justice, Mr, TusHcc 

Krishnan and Mr. Justice Beasley. 

[23rd April, 1926.] 

Mangalagiri Sri Umamaheswara Gin and Rice Factory 

td" ... ... ... Assessee Ref. 

Guntur Merchants Gin and Rice Factory Ltd.. ^ 

• ■ - Assessee in Ref. Cos 

^ No. 6 of 192S. 

The Commissioner of Income-tax, Madras ... nm * 

Inrome-tax Act {XI of 1922 ). Sec 10 <2) (vti—Cnl^h ■ Officer 

-Do, redo, ion al,onn«,co-Loo.or, if corrXZ JZZL . ''' 

A limited company Incorporated far the purpose of milUnsr rice aeHn<, ;« « 
ance of authority .given i„ the memorandum of^soda.ion "Led ZmZ' 

plant, machinery, etc., to another company for a fixed annual rent tlLl, .iT ^ ’ 

the lessees were to-do the necessary repairs and to hand back the m’ll ■ l®*isc 

«»'’■ '“2: 24 L W 680; (im) M W K 
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by the working of the mill. On an assessment to income-tax on the rent received 
midcf the lease, the company claimed an allowance for depreciation under Sec. 10 (2) 
(zn) of the Income-tax Act. 

Held, that the company was carrying on the business of letting a rice mill and as 
such was entitled to a deduction for depreciation of the lettable value of its. property 
by reason of the wear and tear of the machinery which they had to bear under the lease. 

Cases [Referred Cases. Nos. 4 & 6 of 1925] stated under section 66 (2) 
of the Income-tax Act, XI of 1922, by the Commissioner of Income-tax, 
Madras, for the opinion of the High Court. 

CASE. 

Under section 66 (2) of the Indian Income-tax Act. 1922 (XI of 
1922), I have the honour to refer for the decision of the Hon’ble the Judges 
of the High Court the following question which has arisen in assessing the 
above Company: — 

“Whether the allowance provided in section 10 (2) (m) of the 

Indian Income-tax Act, 1922, is admissible in computing the income of an 
assessee who has leased out his plant, machinery and buildings.” 

2. The assessee in this case, the Mangalagiri Sri Umamaheswara Gin 
and Rice Factor}^ is a company incorporated under the Indian Companies Act. 
1912. It was registered on the 11th January 1921, and according to its Memo- 
randum of Association its objects are: — 

(1) To prepare and sell raw rice, boiled rice, cotton, cotton seeds, 
bran, husk and 

(2) To purchase and lease out buildings, vacant sites and lands. 
There is a subsidiary provision in the articles to the effect that. “If it is deem- 
ed beneficial to the Company with reference to circumstances it may lease or 
give its factory for contract.” In accordance with this provision the Com- 
pany instead of working its mill on its own account leased it out to Messrs. 
Parapalli Subbarayadu and R. Punniah on 29 — 3 — 23 for a consideration of 
Rs. 1,500 per annum. The terms of the lease were that the machinery was to 
be kept in good working order by the lessee (repairs being executed by him) 
but that the lessor was to bear the cost of any renewals worth more than 
Rs. 100, i.c., for practical purposes the lessor was responsible for wear and 
tear. 

3. For the assessment of the year 1924-25 the Company furnished a 
return of its income to the Income-tax Officer, Guntur. It showed therein 
that its income during the previous year was Rs. 995 and claimed a further 
deduction of Rs. 1.037 on account of depreciation under section 10 (2) (vi). 
The Income-tax Officer refused to allow depreciation as. in his opinion, the 
Company was not entitled to this allowance under section 10 (2) (vi), and 
made the assessment on a taxable income of Rs. 995. The Company’s appeal 
to the Assistant Commissioner of Income-tax. Guntur, against the assessnwnt 
was dismissed on similar grounds. 

4. The Company has now asked me to state a case to the High Court 
under section 66 (2) of the Income-tax Act. As the question involves the 
interpretation of section 10 (2) (vi) of the Act read with section 10 (2) (iv), 
I state the case as framed above. 

5 In my opinion the allowance claimed is not admissible. In order 
to make an assessee eligible for the allowance under section 10 (2) (vi). two 
conditions have to be satisfied, namely:— 

(1) that the buildings, machinen', plant, etc., in respect of 
depreciation is claimed are the property of the assessee: [Section 10 (2) 

(zn)] and 
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(2) that they are “used for the purposes of the business"- [Section 
10 (2) (iv)]. In the present case the first condition is satisfied but the 
second is not. The machinery and plant in question is not used by the peti- 
tioners in their capacity as lessors of the factory but by the firm of Messrs. 
Parapalli Subbarayudu and R. Punniah who actually carry on the processes 
of milling in the factory. Before an assessee can claim the benefit of sec- 
tion 10 (2) (?n), it must be clear that he is making the profits by using and 
causing the wear and tear oi the machinery, buildings, plant etc.. In the 
present case the buildings, machinery, etc., are used by the lessees and the wear 
and tear is caused for the purpose of earning their profits and not those of 
the assessee. 

6. I may add that the petitioners in the event- of their claim under 
section* 10 (2) (w) not being admitted urge that in equity they should be 
given the allowance and pray that it be given under section 9 (1). In regard 
to this, I need only say that where the legislature has prescribed certain defi- 
nite allowances and laid down the conditions under which they may be granted, 
it is not my sphere, nor that of a court of law, to enquire into questions of 
equity. The depreciation allowance claimed clearly cannot be granted under 
section 9 (1) as that section only relates to “property consisting of lands and 
buildings appurtenant thereto." The income derived from the lease of 
machinery and plant is not income from property within the meaning of the 
Income-tax Act. 

C/t. Raghaya Rao and A. Sundaram Aiyar, for the assessees. 

M. Patanjali Sasfri, for the Crown. 


JUDGMENT. 

COUTTS TROTTER, C. J. : — The assessees in this case are a limit- 
ed company registered on the 11th January. 1921, which is the owner of a 
mill equipiKd with machinery for the milling of rice. The company elected 
not to work its mill on its own account but leased it out to another firm in 
consideration of Rs. 1,500 per annum which it is entitled to 'do under the 
provisions of its memorandum and articles of association. I think it is clear 
lll^^ assessees c^not come to Court and ask for deductions on the footing 

^ business they ar! 

the fai that "'hi'*' its lettable value 

that ll'e Sr: hSf /""r I^Uabir^^ 

quent S of Ae sam^T w-*"® a ‘*’is is not infer- 

bi'S; tr “"•* '”T 

can dislrfbut^the incideiSe^'o" thriiaWlitrfor repaL^as [hfv choos^'%^^**^'^" 
non which deduction can be rightly claimed bv the ^ 

Indian ^com^Act ' fXI^otl922) /tt qu\“ io“n tef e^fedtr^uPdl^^^ 
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"whe^cr the allowance provided in section 10 (2) (vi) of the Art U 
in the negative. sS 1C (2?' 

aation of such buildings, .nich'inely. or°“Zit7ce' bel^r^e 

of the assessee a sum equivalent to such oercentatTf^ nn ^ operty 

Es ""S r"2 

^ it =”si7,.r,sr??" sss 

to the company to do so; acting under this authority the mill was leased out 
to certain lessees for a fixed annual rent for a period of 3 years -^e 

Ae lessors “ “d hand it back at tlie end of the period to 

loss h i P^P^^ working order ; the lessors were however to bear the 
OSS by depreciation by wear and tear caused by the working of the mill 

*he rent received by them. It is clear from the 

Du™se 71" carrying on the business of letting the mill for 

pur^se of being worked by the lessees. 

As very correctly observed by the learned Commissioner 'of Income-tax 

^ fulfilled by the assessees before they become entitled to 
the deduction claimed for depreciation under section 10 (2) {vi) ; the properU- 
depreciated must belong to the assessees and must be “used for the purpose of 
the business The first condition is admittedly fulfilled. But the Com- 
missioner thinks the second is not. I am inclined to think he is not right in 
that view. The business here is the business of leasing the buildings and 
mill machinery for being worked as a mill. The rent received is not only 
for the use of the mill but also to cover the necessary wear and tear. A 
portion of that rent represents the loss by wear and tear. The lease being 
of the mill as a working concern it is not straining the language of clause (vi) 
to hold that the machinery and building are used for the purpose of 
the lease and that the depreciation caused to them by wear and tear arises, 
so far as the assessees are concerned from that user. Though the direct 
cause of the wear and tear may be the working of the mill by the lessees 
such working is authorised by the lease and is part of the business of the 
lease; that part of the rent which represents the loss due to depreciation is 
not really income to the lessors but is meant to make good the loss on canital 
value of the machinery. I agree with the learned Chief Justice in holding 
that the assessees here are entitled to a deduction for depreciation of their 
buildings, machinery and plants which under the lease thev have to bear. 
What that amount properly is for the year of assessment is for the taxing 
authorities to find. Mv answer to the reference on the facts of this case is 
as stated above. 


BEASLEY. J. : — The only point upon which I had any doubt was 
whether it could be said that the assessees were themselves carrying on busi- 
ness. because it is not only necessary for an assessee before becoming entitled 
to the deduction for depreciation under section 10 (2) (tH) of the Act to be 
the owners of the property in respect of the propertv depreciated but that 
also that propertv must be used for the purpose of the business. There is 
no doubt, of course, that the assessees are the owners of the property; but is 
the property used for the purpose of the business? This is a case of a 
limited company formed for the puijwse of milling rice and in pursuance of 
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that object the company acquired buildings, mill, machinery and plant. The 
company is, however, authorised in the memorandum of association to lease 
out the mill to other people for rent. The company did not carry on the 
business of milling rice; it availed itself of the authority given to it of leasing 
out the mill for a fixed annual rental. The lessees worked the mill and 
took the profits and under the lease had to do the necessary repairs to the 
mill. They had not however to bear loss by depreciation by wear and tear 
and it is in- respect of the latter loss that the company claims the deduction 
under section 10 (2) {vi). The Commissioner of Income-tax has 1ield that 
the property is not used by the assessec for the purpose of the business, but 
I agree with the learned Chief Justice and with my brother Krishnan J,, that 
the view he has taken is incorrect. The company could either work the mill 
itself or could let it out to others to do so. One is the business of milling and 
the other is the business of letting out the mill for others to do so. Both, in 
my view, are equally a business, and my answer, therefore, to the reference 
would be that the company is entitled to a deduction for depreciation of the 
buildings, machinery and plant. 

Government will pay the- assessees in each case Rs. 100 for their costs. 


[167] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Be/ofe Sir- Amherson Marten Kt., Chief Justice and Mr. Justice Kemp. 

[sgth November, 1926 .] 

Sir Dinshaw Manockji Petit .. .. Assesset. 

V. 

The Commissioner of Income-tax, Bombay . , . Referring Officer. 

A ^ 8. 14 (2) (<*) man company-Atussii 

holding shore* and seeunttes — Sale to private company in return for shares /Acrciti ^ i 

tramfer — I tuome from shares advanced toasiessceas It'Ott^Enemry into real mt, e ^ 

Loans^ if withdrawal of income — Income assessable as assessee's personal income. ‘ ^ eompany 

The as^see bplding shares and securities of conriderable value fonnerl • . 

companies with whom he agreed to s II the said shares in various lots in retarnforthe 
their shares. By a contemporaneous indenture the asscssee executed a declaration Af 
recited an agreement that the shares and securities sold should not be ilns/er^^H 

panies should call upon him to do so and that in the meantime h* ks. until the com- 

as imstees for the companies, hand over the iicomeTo tJem aSS trans/er .JT" k 
to do so. No formal transfer of the shares which conrinued to rema^f L “P®** 

uee s name was called for by the companies The tnti.e ^subscribed caphalT/ror 
each company was held by the assessee with (he exception of sbar« of r * ? 
in the names of his employees enUrely under his co.iUol a„d undeT the artid« 
a«e^e was given complete control over the comoanies as the association, the 

dividend and interest on the shares and securities^wtre received bv thf soon as ibe 

made in the books of the companies crediting them with the amount entry was 

entry was made debiting the assessee with the same amount as on the same .date a debit 

at 6 per cent, interest with no secuiity or voucher. Nothing was p^d bv the 

loans and interest thereon which bad amounted to over 7 lakhs of runee, f®!* towards these 

of association contained 38 objecis, the comoanits Hiri .,0* k I* * '“P®*’* Though the memorandum 
dividendj, and ine.resl on" th=iha«s and aSS and han^taT.hVr"** ‘”‘'”^'’*” 5 ' '“ei'lnX 
and no dividend nas declared by them sincMhdr forma, ion . « l<»ns 

^ari,i« jk. «id aharo* and 

gnl« llab.o to sop.r-.aaa. their income and no, hU pe,ao„:. bcr.’'S,^'r.l".~“:?S 

no gennine ^nrfe°r“ ofdeclararton of 'trast?n*favo”r*of‘'^^^^ “»»»<» personally, there being 

ed bn, Slirc'd?sS:i° 

is no, .hVXconJi?c1.‘rpW rbetr"'"'”'’ >"<* » re»Uar transfer alone 
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.uue.rong.osu. 

Ccmmtsstofu-rs ..f I nhin,! Rvicnue v. Sansom ■ .( 1902) A. C. S3, discussed. 

tn. under section 66 ( 2 ) Of the 

X^roTthe Higi Couth °f Income-tax. Bombay, for the 

CASE. 

66 (2) of the Jndian Income-tax Act. XI of 1922, India (herein- 
after referred to as the Act), and at the instance of Sir D. M. Petit. Bart., (herein- 
after referred to as the assessee). I have the honour to submit for Your Lord hips’ 
opinion certain questions of law categorically set out in paragraph 15 below arising out 

of the super-tax assessment of the a.sse?see for the current year. They relate ni/er 

aha to sections 8 and 14 (2) (a) read with sections 16 (2), 55 and 58 of the .Act. 

2. FA(. rs OF THE CASE : — For the current financial year 1925-26. the In 
come-tax Officer. A-Ward, Bombay, calculated the total income of the asses‘ee liable to 
super-tax at Rs. 11,35.102 and levied super-tax amounting to Rs. 3.30,975-12-0 on it. 
This income of Rs. 11,35,102 included the following two items which are disputed by 
the assessee and which are the subject matter of this reference : 

(1) Rs. 2,76,800 on account of interest on securities standing in the name of 

the assessee himself, and 

(2) Ks. 1,14.004 on account of dividends on shares in limited companies 

standing in the name of the assessee himself or his nominees. 

3. The Income-tax Officer regarded the above two items as forming part of 
the assessee's total income as the shares and securities which produced the income 
covered by them stood in his own name or in the name of his nominees and so were 
regarded as his own properly. 

4. The assessee, on the other hand, contended that these items formed the 
income of certain private limited companies formed by him and that therefore those 
limited companies were liable to super tax in respect of them and not he himself. The 
following is a list of the private companies formed by the assessee showing the amount 
of income out of the above two items which is alleged to be the income of each of the 
companies.: — 


Name of the Company. 


Income from 


Dividends of com- 

Interest on Securities. 

panies (^fter deduc* 
tion of I. T.) 

Ks. 

Ks. 

nil. 

24,000 

nil. 


nil. 

59.744 

2.76.800. 

nil. 


k. Petit T.iniited 

2. The Bombay Invejilmenl Co.. I.td., 

3. The Miscellaneous Inveslm^nt Co , I td., 

4. The Safe Securities Co., Ltd.. 

S. Super-tax is leviable on limited liability companies at the flat rate of one 
anna in the rupee after allowing the statutory deduction of Rs. 50,000. As regards 
individuals, it is leviable at the scale rates of i to 6 annas, starting with one anna for 
the first fifty ihou-and rupees after allowing the statutory deduction of Rs. 50,000 
and rising by ^ anna for each subsequent Rs. 50,000 up to a maximum of 6 annas. If 
the above amounts be taken to be a part of the income of the assessee, they would be 
liable at six annas in a rupee, the total amount of the tax on them being thus 
Rs. 1,46.551. In the hands of the companies, the total super-tax payable by all of 

them combined on these amounts would be Rs. 11,925 only. ^ 

6 The four companies referred to in para. 4 above belong entirely to the 
assessee himself without any doubt as can be seen from the following details regarding 
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the number of shares issued by each of them and the number of shares held by the 
assessee : — ' 


Name o£ Companies). 


. 1 . 

2 

. 1 . 

\ 

4 - 


Petit Limited 

The Bombay Investment Co., Ltd. 

The Miscellaneous Investmeni Co., Ltd. 
The Safe Secift Co., Ltd. 


• # 


No. of shares 
issued. 


3.4)i.6o4 Ord 
3 Pre. 
3.45.704 Ord 
3 Pre. 
3.27,204 Ord 
3 Pre. 
4-06.164 Orel. 
.3 Pre, 


No. of shares held by 
the assessee. 


3.48,604 Ord 

3.45.704 • 

3.27.304 
4.06,164 ,, 


Each share was of the nominal value of Ks. ,0 and the assessee held all of 
them excepting 3 Preference shares m each case. Out of the subscribed capita of 

over 30 to 40 lakhs of each company, shares of the face value of Rs. 30 were “one not 

m his name. 1 hey were, however, in the names of his employees who were merdy 

his nominees totally under his control. merely 

7- All the shares and securities the dividend or interest on which was in dis 
pute. stood in the name of the assessee himself or his nominees as k 

Though the allegation was that they belonged to the above comnamvt ft! * ^ abov?. 
actually transferred to them. The assessed sought to prove T 

above companies by putting in in each case, a copy of an agreement enteKd^m^hv V ^ 
with each of the above companies, whereby he agreed to sell trlach 

shaies or secunties standing in his name in various InK in 

their shares. Thus, taking up company No. i.. The Petit Limited^aol 
Maneckji Petit jManufacturing Company Limited were agreed 
pany (The Petit Limited), in^eturn for an a Uotment oY its ^ 

face value of Rs. lo each. 'oimeni ot its 3,48.600 shares of. the 

, f' assessee aiso put in, in each case, a cony of a Declaratinn 't * 
culed by him m favour of each of the Comoanii^s u/kn-is, v of Trust exe- 

agreed between him and each of the conSerthr, i hr^K '""" “ I* 

him were not to be transferred to the companies but were ^Tbe alllwedT*'** 

his own name, he agreed lo hold them as trustee hand ovpr tL • ^ * continue in 

the companies and transfer them to them whene’ver cLd upon to 

9- The Income-tax Officer was of ooinion that tKxs 
the assessee had in reality no independent existence whatsoever“Tr,‘r 

lical with the assessee himself, that they were crpati»d tden- 

that the above documents were of no use as e“e 
ownership as they were executed between one and the saml ^ 

Agreement to sell, the assessee was both the vendor and regards the 

the Declaration of Trust, he was both the t^ultee and fhl ""u'* 

the sole owner of the companies concerned and identical 

the Income-tax Officer regarded the trusts as illusory and reasons, 

them as the shares and securities were no?ac;uX^rrnterred''?o1hri to 

therefore treated the income from these sources as n^rof 7 hf ^ companies. He 
and levied super tax thereon. ^ assessee s total income 

10. The assessee contended that the above rnmrxr,,.- 

Unct entities and separately taxed, that it was to avoW 

for'fh" k” ‘h® shares and securitiV ‘ 

for the above companies to whom he was bound to hand oi er h- 

him merely as a trustee. He was therefore dissatisfied wi.i lu ''eceived by 

assessment and appealed to the Assistant Commissioner. ’ ^"'^ome-tax Officer’s 

Tl^^“33 
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11. On appeal, it was held that there was not sufficient evidence to prove the 
actual transfer of ownershij) as the most important step by which all genuine transfers 
of ownership were brought about, viz., the actual transfer of the shares and securities 
to the new owner, was not taken in this case and that the explanation given for the 
unusual procedure adopted, viz., “the avoidance of trouble” was not satisfactory. The 
appeal was therefore rejected. 


12. The assessee thereupon petitioned to me either to revise the Assistant Com- 
missioner’s order or submit a reference to the High Court. In support of his contention 
he put in copies of the following documents which I submit herewith to your Lordships 
as he (the assessee) relies on them to prove his contention : — 

(а) .Articles of Association of Petit Ltd. (Ex. A). 

(б) Agreement, dated 12-4-1921 between the assessee and Petit Ltd. (Ex. Bj 

(c) Declaration of Trust made by the assessee, dated 12-4-1921 (Ex. C). 

(d) Material extracts from the Minute Book of Petit Ltd. (Ex. D). 

(e) Copy Return of the Summary of Share Capital and other particulars of 
Petit Ltd., filed with the Registrar of Companies on 31-3-1925 (Ex. E). 

(/) Materia] extracts from the Cash Book of Petit Ltd. (Ex. F). 

(g) Material extracts from the Journal of Petit Ltd. (Ex. G). 

(h) Material extracts from the Ledger of Petit Ltd. (Ex. H). 

(0 Audited Balance Sheet of Petit Ltd., for the year ended 31st December 
1924 (Ex. I). 

Though there are four companies, the documents pertaining to only one of them 
viz., the Petit Ltd., have been put in as those for the other companies are exactly of 
the same nature and whatever conclusions can be drawn from the above documents in 
the case of the Petit, Ltd., will apply equally to the other three companies too. 


13. rhe arguments put forward before me can be summarised asunder: — 

(a) The assessee was merely the apparent owner of the shares and securities 
and not the real owner. 

(&) The income from the shares and securities beneficially belonged to the 
companies and not to the assessee himself who was merely a trustee. 

(c) The agreement (Ex. B) and the Declaration of Trust (Ex. C) are enough 
to prove the ownership of the companies. 

(rf) It was not necessary actually to transfer the shares and securities to the 
companies. 

(e) As has been decided by the English Courts in the case of Salomon v. 
Salomon & Co.,(0 the companies were separate entities recognised as such bv law 
and therefore their income was to be separately taxed. 

(/) The companies were not formed to evade super-tax, but even granting that 
they were, that was no ground to assess the assessee on what formed the income of the 
companies which were recognised by law, and 

(g) The tax was leviable on the person who was the real owner and to whom 

the income beneficially belonged. 


Id As for various reasons which I have discussed at full length in the 

graphs which follow in which I have given my opinion regarding 

in this reference, I was unable to reduce the tax imposed ^ '"f 

have thought it advisable to make a reference to Your ^ amount 

The case is of very great importance on account of the eiy g , 1 

of Government revenue which depends on its decision l*hope Your 

consideration. Hence I have argued it out at some length for which hope 


Lordships will excuse me* 


(0 fr8o7)A. C. 22 . 
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15. QUESTIONS FOR THE DECISION OF THE HIGH COURT The 
questions on which Your Lordships are requested to favour me with an opinion are as 
under ; — 


(1) Whether on the transactions recorded in the documents (Exs. A to l), the 
interest and dividend income in respect of which the super-tax is levied by the Income- 
tax Officer, beneficially belongs to the assessee personally so as to render him liable to 
be assessed in respect thereof. 

(2) Whether a regular transfer can alone be the sole convincing proof of the 
transfer of ownership in this case. 

(3) Whether once we have the case of what is known as a one-man company 

there is to be no further enquir}' regarding its real nature and meaning and that in 

respect of the income appearing in its accounts as received by it, it alone is to be tax- 
ed. 

(4) Whether on the transactions recorded in the above documents (Exs. A to I) 

the loans from the private limited companies through the medium of which the assessee* 
has drawn for himself the above income from interest and dividend, form genuine loans 
or are merely withdrawals of income disguised as loans. ’ 


16. OPINION OF THE COMMISSIONER As section 

I should give my opinion while forwarding the reference to your 
the following paragraphs : — 


66 (a) requires that 
Lordships, I give it in 


„ Jk super-tax assessment levied by the Income-tax Officer falls under section 


Section x6 of the Act runs as under 

16. (i) In computing the total income of an assessee suin« j 

proviso to sub-section (x) of section 7. the proviso tolecUon 8 

tion 14 and section 25 , shall be included * “o section (z) of sec- 

section^fi) ^rsicMo^nTrsba”! retTeasei'b^; Z 

the company in respect of the dividend received.” income-tax payable by 

18. The income under dispute consists 01 

(1) Interest on securities, and 

(2) dividends on shares of joint stock companies. 

U .W w .... .... 

r«t receivable by him on any security of the Government of *T 

Government. or on debentures or other securiks for a Jbocal 

a ocal authority or a company,” Under sectioa 

calculating the total income” of an assessee for suoer 

any sum which he receives by way of dividend as a sh^hoEra compaVv"”""*“^^ 

thereo^n is rec^S^ ‘ ^“"1? regard!" tt interest 

shareholder and as such receives the dfvidends nhVrBumlT-^^ 

the apparent owner” of these shares and securities ^ *n^tely 

ong to him, that he is not beneficially entitled to the beneficially be- 

Imnted companies formed by him wfthe oIT ""Tl that the private 

ally enutled to the lucome. The nine documents (Exs® A ,o « il’e pulT 

in as evidence 
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to prove his contention. We have therefore to examine these documents and find 
out who is the apparent and who is the real owner. 

20. faking up first of all Ex. A which is the Memorandum of Association 
together with the Articles of Association, Your Lordships will see that it contains the 
usual provisions to be found in such documents regarding the object with which the 
company has been formed, its constitution, powers, etc. etc. Taking up the Memo- 
randum of Association, Your Lordships will see that though the Memorandum is a very 
elaborate document describing in 38 sub-paragraphs the supposed activities of the 
company, all that it has done up-to-date is n.erely to receive the dividend income and 
pass it on to the assessee as a loan as can be seen from the documents Kxs. F, H and I. 

21. The most important part of this Exhibit A is para. 93 on page 22 dealing 
with the powers of the Governing Director and other Directors. The Governing Director 
is the assessee himself and is invested absolutely with all powers regarding the 
management of the Company. Fie can do anything he likes as the other Directors are 
to be entirely under his control and are “bound to conform to his directions in regard to 
the company’s business" and to “exercise only such powers as may be specifically con 
ferred on them in wTiting by the said Governing Director.’’ This is enough to con- 
vince any one regarding the real nature of this company. The assessee is the sole 
master and can do whatever he likes. Though para. 96 (page 24) of the Articles re- 
quires that there should be at least two Directors, from Ex. E it will be seen that the 
assessee is the sole Governing Director and that no other Director has been appointed 
even for name's sake. 

22. Now turning to Kxs. E and C, the former is the Agreement to sell the shares 
referred to therein to the company and the latter is the Declaration of Trust whereby 
the assessee agrees to hold the shares as a trustee and hand over the dividends thereon 
to the company and to transfer them to the company whenever required to do so. If 
the assessee were not virtually the sole shareholder of the company and the sole and 
absolute Director, were the company doing other business besides receiving on paper 
with one hand the dividends from the assessee and passing them out again to him with 
the other as a loan, there would have been some force in these documents. With the 
state of affairs disclosed by the other Exhibits, these two documents are really of no 
evidential value. 


23. Next is Exhibit D which reveals the same state of affairs. It is an extract 
from the Minute Book of the company. The only persons present at the meeting of 
the Board of Directors referred to therein were the assessee himself and the Solicitor 

for the Company. 

24 Exhibit E shows that besides the assessee, the company has no other Direc- 

tor, that out of 3 .o«, 607 shares issued, 7 shares of the nominal value of Rs 70 were 
paid in cash, that 3.48,604 shares stand in the name of the assessee hmseh, that t 
remaining 3 shares stand in the name of his subordinates, one of ttem being in the 
name of ®he Secretary, Petit Charities, one m the name of a person ■^^^ing a 
the Secretary of the four companies formed by the assessee and 'h^^rd being in the 

..Zr the^ont.o. of the assessee and 
Lch as against 3.48.604 shares possessed by the assessee, their be ng 
shareholders has absolutely no significance. 

Turnine to Exhibit F, it is merely an extract from the Cash l^^ok showing 

receipt of the' 1 ou 7 naY?ecoldfnrthe "p 

the company. I here is also an ent y f what is stvled as his current 

,n account of inurest ai 6 per ^ fuW deal ih below. Exhibit H contains 

of all the , ndor’s account which is not of 
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any importance as it merely records the purchase of the shares in dispute by the allot 
mcnt of shares of the company. Next comes the account of these purchased shares 
which are 498 in number and are in the Manockji Petit Mills Co., Ltd. The most 
important point to note in this account is that Rs. 24.900 which in Exhibit F are shown 
to have been received on loth September, 1924 have been credited 10 this account on 
31st December, 1924 and the same amount of Rs. 24,900 is shown as withdrawn there- 
from on loth September, 1924. Now Rs. 24,900 is nothing but the amount of divi- 
dend received on loth September, 1924 as noted in Exhibit F on account of the shares 
allied to have been sold. The result of the withdrawal of the dividend amount is 
that the closing balance of this account remains the same as the opening balance, viz.. 
Rs. 34.86,000 which is the purchase price alleged to have been paid for the shares pur- 
chased by the Company in 1921. This account very clearly shows that ever since the 
alleged sale of the shares took place, not a pie on account of dividend has 
been allowed to remain in it. Every pie has been withdrawn therefrom so 
that the closing balance in 1924 is the same as the opening balance in 1921, when this 
account was hrst opened. Next comes the account of the assessee himself (his 
current account w’ith the company) which by itself is sufficient to convince any one of 
the true nature of this so-called company and what the assessee i^ doing with it. The 
account ope^s with a debit balance of Rs. 6,64,037-11-10. Turning to the Balance 
Sheet, Ex. I,*Your Lordships will at once see that this amount of Rs. 6,64,037-ii-xo 
is composed of Rs. 6,00,000 appearing in the Balance sheet on account of the so-called 


depreciation and reserve fund of the Company and Rs. 64,037-1 i*xo on account of 
the balance of the proht and loss account. Next comes the item of Rs. 24, 900 
debited to him on xoth September 1924 as received in cash from the company. My 
Lords, as stated above, from Exhibit F it will be seen that this sum of Rs. 24,900 
is nothing but the dividend on the shares alleged to have been sold and received on 
that very date, viz., 10th September, 1924. The moment the dividend was received, 
it was thus passed on to the assessee. It %pas of course received in the first ins^ 
tance by the assessee himself as the registered shareholder and these entries 
make it quite clear that he kept it with him, never paid it to the company hut 
merely made entries in the accoirnts crediting the amount as received and debit- 
ingit as paid out as a loan to himself . Next comes the item of Rs. 40,549-8-1 
debited to his account on account of interest on current account. On the credit side 
there is an item of Rs. 15,383-11-0 on account of expenses. On referring to the 
Profit and Loss account in Exhibit I, it will be easily seen that this item 
represents the expenses incurred by the company which are put down as having been 
paid by the assessee himself. The closing balance in this account of the assessee 
is Rs. 7, x 4 ,io 3 - 8 -xi which means that the assessee owes to the company this much 
^ount. Turning to the balance sheet in Exhibit I, it will be seen that this very 
Item of Rs. 7 .J 4 »*o 3 - 8 'Ii represents whatever the company has got besides 
the purchase price of the shares aUotted and Rs. 70 on account of the price of the 
seven sh^es of the company allotted in cash. The assets of the company thus 
Mnsist of the shares purchased for the alleged purchase value of Rs. 34.86 000 

course not with the company nor transferred to it. They 
with the assessee m his name. The Company has besides Rs 7x49281x0 
m cash but this cash excepting Rs. 70 only is not with it It is . he 

assessee himse who is put down as having withdrawn it as a Lr On 
going through all the past profit and loss accounts and balance sheets of ° 

since its formation, I find that the dividends received sfnerthe company w^S 

fn^^e^toTr ^ ‘h® “lessee with himself and only book entriermad^ S 
mg them to the company and withdrawing them at the same 1™^ *ToaVa tk; 

?hTbSLt‘sL^ Edib^uT™” — 'an7lo°“^accIin“^d 

aUeged to have been acid haV. iLn^ts CT b^Vtsetl^Irhite^rd 
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never even handed over to the Company. They are kept with himself disguised 
as loans bearing interest at 6 per cent, wtich interest too has never been paid. All 
that the assessee does is to bear the expenses of the company. 

26. A man may form himself into a genuine company and there may even be 
occasions when he might have to draw bono fide loans from it. We would in such 
a case find an actual transfer of shares to the company, actual payment in cash of the 
dividends to the company, loans made not on the day the dividends were received but 
occasionally, having no connection whatsoever with the amounts of the dividends, regu- 
lar payment of interest in cash on the loans together with their payment in a reason- 
able time. Such slate of affairs .would lead any one to believe in the botui fides of the 
company and the loan transactions. What do we find in this case ? A man sets up a 
company, becomes its sole and absolute Director with all powers centered in himself 
alone, sells his shares to it, which, however, he keeps in his own name, receives the 
dividend thereon himself, keeps the dividend with himself, never parts with a pie out 
of it, puts down in tire company’s books the /ery amount of this dividend as borrowed 
by him as a loan on the very day it was received, goes on doing this every year ever 
since the formation of the Company, never pays a pie in cash either on account of the 
interest on these loans or in repayment thereof, in fact does not allow the Company 
whose capital is put down as exceeding 34 lakhs of rupees to keep with it even a 
petty sum of Rs. 100 in cash. What is to be inferred from this? Who will regard 
the sale of shares as a genuine transaction in a case of this kind ? Who can regard 
the loans as genuine in any sense of the word ? That on the loth September, 1924 the 
assessee with an income of over Rs. 10,00,000 (including Rs. 3 to 4 lakhs on account 
of interest on money lent by him) was in need of this very sum of Rs. 24,900 making it 
necessary for him to borrow it at 6 per cent, and that he was so far not able to pay a 
pie as interest thereon not to mention the return of the principal sum and that exactly 
the same state of affairs should recur every year since 1921, i.e., for the past five years, 
that all along not a rupee on account of the principal sum borrowed or on account of 
the interest thereon could be repaid by the assessee, passes all belief. In such 
circumstances, My Lords, I cannot but infer that the agreement to sell Exhibit B and 
the Declaration of Trust Exhibit C are of no evidential value whatever and that a re- 
gular transfer of shares would have perhaps formed some better kind of proof in favour 
of the assessee. The circumstances of the case are such. My Lords, that I cannot even 
say that a regular transfer would have formed convincing proof. Even with the 
transfer, seeing how the dividends have been dealt with, 1 would not have at all been 
inclined to decide in favour of the assessee. 

27. The above documents (Exhibits A to I) make it quite clear who 
the apparent owner is and who is the real owner. The real owner is he who 
has with him the shares and securities in his own name, who takes the income arising 
therefrom, who keeps it with him and enjoys it. The apparent owner is the company to 
which not only are the shares not transferred but not a pie ever paid as dividend and 
which is made to rest content with mere paper entries regarding the receipt of the 
income never paid to it and loans and interest thereon never to be paid to it. 

28. Before concluding this part of the reference dealing with questions i and 2, 
I would add a few words as regards the reasons given on behalf of the assessee for 
not transferring the shares and securities to the companies. The assessee s Solicitor 
who argued out the case before the Assistant Commissioner stated as under to explain 
why the transfer was not made : — 

“ As it is not necessary to take the trouble 01 actually transferring these shares 
and securities to the various companies concerned, this has not been done.*’ 

This can convince no one for the simple reason that in cases of transfer of 
ownership no one ever dreams of not taking all possible steps to secure his title to 
the property purchased by him merely to avoid trouble. It is not at all a question of 
avoiding trouble. It is a question of completing one’s title to what he acquires by duly 
paying for it. 
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For all the above reasons, my answer to question No. i is that the docu- 
ments Exs. A to I leave -no doubt that the income in dispute beneficially belongs to 
the assessee personally, that he enjoys it from the moment it is received and that he is 
liable to super-tax thereon. As regards question No. (2). my answer is that a regular 
transfer would have formed a better proof than that furnished by the documents 
(Exs. A to I) but that it would not have been in any sense convincing proof. 

30. Next we take up question (3). The gist of the arguments on behalf of the 
assessee is that once there is a company, there can be no further enquiry whatsoever 
regarding its real nature and meaning, if the formalities laid down by tire Indian Com- 
panies Act are duly undergone. We are then not to question anv transaction • we 
must take dividends never paid as duly paid and withdrawals of income in the shape 
of loans as merely ‘loans” from the company even though thev are never meant to be 

repaid and are nothing but a withdrawal ol profit. In support of this argument the 

EngUsh case of Salomon v. Salomon Co. ^ O is cited. My task is lightened regard- 
ing this as the matter has been already discussed and decided in the EngUsh Courts 
themselves. I beg to invite respectfully the attention of Your Lordships to the follow- 
ing extracts from the judgment of Lord Sterndale, Master of the Rolls, in the case of 
Commissioner's of Inland Revenue v. Sansotn, (^) decided in 1921 by the Court of 


‘An appeal was made to ^ by the Solicitor-General and I think also by Mr. Hills 
not to lay down the principle that when once you have what I may call a Salomon v 
Salomon case no further enquiry can be made, and that it never can be possible to ^ke 
any persoti liable to taxation in respect of the business of the company Now I never 
had the slightest intention of laying down any such principle, and 1 do not think either 

of my brothers has any such intention, at any rate I certainly have rwt There mav 

s 'if:' ‘4“' 

some considerable way, but it is not conclusive ” ?®"clusive. it goes 

iudg,«.„t in the same case ' 

Hard>. M.R., said that there mkht be circunrs?a 7 c« 

make a business carried on bv a coinlnv . an-angements which would 

arrangements and by virtue of his control’ individual by virtue of the 

The above judgments were delivered in a case wKi^h ... ui .i 
present case. Jt was the case of a man forminn much the 

becoming their Governing Director and drawinr? loan? ‘t*” '-'ompanies. 

of the loans was questioned by the Crown on wl^se h h The genuineness 

formed withdrawals of income liable to super- tas l he^^h^ contended that they 
apply word fo. word to the present case before Y„„I I “>arefore 

do hold that even in a Salclo,: " ”aTomo« cas^ e^auhl J**" 
ther the circumstances and the arrangements in a oarH ^ 

lead one to infer that the business, tholigh carried on hv “ as to 

of ati individual by virtue of the control fxerci^TbvTm * “’fPa‘'y- « m reaUty that 

by him. I he absolute control without any resplsfbm^ T ®"=>“g®'"®nts made 
sent case is left to the assessee under n^a or of a '**^<=** “ ‘>>e pre- 

^angements made by him to keen the sha,ov°in Articles of Association and the 

dividends thereon hiLelf and me?elfLkeTap^r ‘'“p ft 

fhll 1 ° ®" “>at he has takL W oiSr^om th ^ company’s booL to 

such a case was exactly the one which was contemSa.orf all show 

ments were passed. contemplated when the above judg- 


(l) (1897) A. C. 22. 


(3) (.908) a K. B. 8 ,; s T. c! ^ 
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u therefore, to question Na. (3) is. in the words of Lord Cozens- 

Hardy, M.R.. that there might be circumstances and arrangements which would make 
the business carried on by a company, the business of an individual by virtue of the 
arrangements made and by virtue of his control and that its income may be in reality 

the income of an individual who may be liable to super-tax in respect thereof as in the 
present case. 


.p. Now taking up question (4). My Lords, its consideration is necessary as 
even in case we hold that this is a genuine company and that the shares in dispute* 
have been duly sold to it as per Exhibits B and C, if we come to the conclusion that 
the loans through the medium of which the dividend income has been withdrawn by 
the assessee are not genuine loans but mere withdrawals of the dividends themselves 
the assessee will still be liable to super-tax. In the English Courts, in such cases, the 
question whether the loans are genuine or not is always considered and if they are 
found to be not genuine but merely withdrawals of profit, super-tax is ordered to be 
Jevied thereon. Thus in the case of Cowntissionei s of Inland Revenue v. Sansom 
u). quoted above, the point was considered. The Commissioners, however, held that 
the loans were genuine and therefore not liable to tax. The Court of Appeal, King’s 
Bench Division, declined to interfere with the above finding of fact of the Commission- 
ers, though Younger, could not but remark in the course of his judgment as 
under 


The transactions between Mr. Sansom and the Company in relation to these 
loans are indeed on the face of them very singular. I myself think them more singu- 
lar if Mr. Sansom is to be regarded as the Managing Director exercising all the powers 
of the Company, than what would be if he is tc be regarded as dealing with the Com- 
pany's money as his own. For not oniy is it a remarkable thing that a company 
should lend its itioney without interest and without security, but it is an even more 
remarkable thing that its governing director who exercises all its powers should call 
upon it to exercise that power of lending in a form so entirely in his own favour.” 


33. \’ery recently there has been decided on 4th June last the case of Jacobs v. 

The Commissioners of Inland Revenue (2) by the Court of Sessions (Scotland) as 
the Court of Exchequer. That was an exactly parallel case. In it, a man had formed 
himself into five limited companies and to avoid super-tax drew their profits by way of 
loans which he had no intention to repay. There were the companies which under the 
law were legal entities and he posed to be a mere borrower of money from them. As 
in the present case, he contended that the companies were properly constituted compa- 
nies, that they were empowered to make loans, that they did make loans to him and 
that therefore what he received was not income but mere loans. The Special Com- 
missioners, however, held that the loans were not genuine lo.ms and that the man was 
liable to super-tax thareon as part of his income. The Court of Sessions upheld this 
finding and so super-tax was levied on these so-called loans. The Lord President in 
giving his judgment in this case said : — 

“ My Lords, in this case the question, and the only question put to us is whe- 
ther the Special Commissioners were entitled to find that the sums withdrawn were 
part o' he appellants’ income and as such liable to super-tax. We are not the Judges 
of Appeal on questions of facts but on questions of law only, and therefore the ody 
question before us is whether the appellant can make out that upon the facts either 
admitted or proved, the Commissioners could legally, that is to say, could rea^nably 
without being unreasonable, arrive at the finding in fact which is submitted for our 

consideration.” 


Ui one sense, this question appears to be a mere question of fact to 
me finally but in case your Lordships are inclined to follow the practice of the 
Courts and wish to consider the question whether “ upon the facts, admitted or proved 


(i) (1921) 2 K. B. 492 J 8 T. C. 20 . 


( 2 ) 4 A. T. C. S43. 
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the Commissioner could legally, that is to say, could reasonably without being unreason- 
able, arrive at the finding in fact ” that the loans were not genuine, it too is includ- 
ed in this reference. That for the past five years, the loans are made on the very day 
the dividend is received, that they should equal the amount of the dividend received 
that very day, that with a magnificent income of over lo lakhs of rupees there should 
be necessity on the part of the assessee for such loans, that not a pie should be repaid 
for so long on account of these loans, that the power to grant loans be exercised by 
the Governing Director in his own favour and in such a way as to take no action what- 
soever for years together for their repayment, that a company should be made to pay 
away by way of loans all its income for years together and that the loans should be 
advanced to the very man who is entitled to receive the money represented by them 
by way of dividends from the company itself are facts which will convince any one 
that the loans are not at all genuine. They are nothing but withdrawals of the divi- 
dend income as soon as it was earned. No doubt the loans are made to bear interest 
at 6 per cent, but that is merely to give a sort of an outward hona fide appearance 
to the transaction. A closer scrutiny will reveal to one the fact that this is merely 
going one step further to avoid super-tax. The interest paid on current account to 
the companies must have been deducted by the assessee from hi‘^ income from interest 

declared by him at Rs. 3,25,802. 
The total deduction on this account for all his four companies would amount to 

Ks. ). 38.296. If no such payments were made, super-tax at six annas in the rupee would 

amount as part of his income. By showing them as paid 

thus^Rs anna only at the most and 

thus Rs. 4:..2 18-8-0 saved on account of super-tax. By this method, the asse s s ee 

avoif s''upep?ar^ ^“empted by English tax-payers to 

not a^all ^nu.ne Thev T 

B. J. Desai with Messrs. Merwanji Kolha & Co., for the assessee. 

Kanga. Advocate General, with the Government Solicitors, for the Crown. 

JUDGMENT. 

has “en''L«''s;e7 VoTsj^Vr Ux'onTn^^ ^ir Dinsbaw Petit 

the previous year. Of this sum he object trRV"r^8‘^ Rs- ««.3S.3o2 arising in 
Rs. 2,76.800 andRs. .,.4.004. the former of whicr.^°«sZm Co" ^ 

Other fixed interest-bearing funds and t <5oveniment and 

Nothing appears to tur^n thU distinction and*i"hIuTccoi^^ll?v ™ 

tedly the assessee is the legal owner of most of tw- ‘gnore it. Admit- 

stand m his name and the inteiest and dividends^ areTaid 

as regards the rest, the apparent legal owners art ^ Admittedly 

mterest and dividends. Admittediv he has ret • 4 Jiotninees, and he receives the 

dends, and applied the sal m his own use Tt h »•«* «»>' i- 

trustee for certain fam-Iy Companies which he III fl he is only a 

t*>at he has crediterf^K*^’ interest and 

though he has had the benefit of them in soecie thit account, and that 

aUhLgh^he^ ‘Itese moneys at interest which he has^cr^ited^to^?^ Comoames 

aceumaUted in the hands of the asstsAe! representing back incoL 

II — 34 
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The Advocate General, on the other hand, contends that the alleged disposition by 
the assessee in favour of each family Company is a sham, as is also the declaration of 
trust, that the transactions are all paper transactions and not real, that if ihe family 
Company carries on any business, it does so solely as the agent of the assessee, and 
that in any event the alleged loans are not genuine loans. He consequently claims 
that the sums in dispute represent taxable income of the assessee under section 2 (15), 
3. 6, 12, 55, 56 and 58 of the Indian Income-tax Act, J922. 

In consequence of this dispute, the Commissioner of Income-tax has stated a case 
for our opinion on the four questions of law submitted in para. 15. Question (4) 
deals with the genuineness of the alleged loans, but in para. 33 the Commissioner ex- 
plains the basis on which he has submitted this question, although in one sense it may 
be said to be a question of fact. 

Turning to the facts, it appears that in the year 1921 the assessee formed four 
private Companies which I wjll call family Companies for convenience of reference, 
although in fact no other member of his family took any direct benefit thereunder. 
The names of these four Companies were Petit Limited; Th-^* Bombay Investment 
Company Limited ; The Miscellaneous Investment Limited ; and the Safe Securities 
Limited. Each of these Con panics took over a pa-ticular block of investments 
belonging to the assessee. But as the modus oPerandi was substantially the same 
in each case, it will suffice to follow out the fortunes of Petit Limited. 


Taking then Petit Limited as an example, this family Company was incorporated 
about the 12th April 1921 (see Exhibit DJ with a nominal capital of Rs. 10 millions 
divided ultimately into 9,99,900 ordinary shares of Rs. 10 each and 100 preference 
shares of Rs. 10 each carrying a fixed cumulative preferential dividend of 6 per cent. 
Its issued and subscribed capital consists of 3,48,604 fully paid ordinary shares all 
held by the assessee, and 3 fully paid preference shares held by three persons who are 
alleged in para. 24 of the case to be his subordinates and to be entirely under his con- 
trol, the first being the Secretary of the Petit Charities, the second being the Secretary 
of the four family Companies, and the third being a clerk in the same Companies. 
Its primary object as set out in clause 3 (i) of its Memorandum of Association was to 
enter into the agreement of the lathApril 1921, Exhibit B, under which the assessee 
sold to the family Company 498 shares in Maneckji Petit Manufacturing Company 
Limited for Rs. 34.86,000 at the rale of Rs. 7,000 per share in consideration of the 
family Company allotting him 3,48,600 fully paid shares of Rs. 10 each in its capital. 


By a contemporaneous Indenture of the 1 2th April 1921 Exhibit C, the assessee 
executed a declaration of trust which recited an agreement that the 498 shares should 
not be transferred until the family Company should call upon the assessee to do so, and 
that in the meanwhile the assessee and his nominees would hold the 498 shares as 
agents and trustees of the family Company. The testatum then contained a formal 
declaration of trust of these shares by the assessee for the family Company and an 
agreement by him to cause his nominees to make a similar admission. The schedue 
showed that of these 498 shares, 254 stood in his name and 200 m the name of his 
wife, and the rest in the names of some 13 other nominees. It is common ground 
that hitherto no formal transfers have been called for by the family 
Consequently the formation of the family Company ^as made no difference to the 
names in which these 498 shares are held on the register of the Maneckji Petit Manu- 


facturing Company Limited. u 

As reeards the interest and dividends on the 498 shares, admittedly they have 
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the assessee’s own showing, the family Company has been accumulating all its past 
income by handing it over to the assessee at interest with the result that by the 31st 
December 1924 the total had reached Rs. 7,14,103. It has not even paid its pre- 
ference dividend of in all Rs. 30 per annum on the 3 preference shares held by the 
three subordinates of the ass'-ssee. It, however, purported in its balance sheet kzhi- 
blt I to set aside Rs. 6 lacs to a Depreciation and Reserve Fund Account. This, says 
counsel for the assessee. was a wise provision for a rainy day. And indeed Burlaud 
V. Earle (1) may be cited as an authority for the proposition that in general a com- 
pany is entitled to place profits to a depreciation or to a reserve fund, and that 
dissentient shareholders in the absence of a declaration of dividend or bonus ora 
winding-up cannot challenge the decision of the majority (ste p. 94), prot'ided the 
powers .\re e.xercised bona fide (see p. 97). 


So much for the accounts. I need not go into them in any greater detail. It 
suffices to say that the dividends on the 498 shares- remained in fact with the assessee 
from first to last. All the rest represented book entries, which might represent the 
truth or might not. 

As for the family Company itself, its activities were of the most modest description 
despite the 38 objects mentioned in its Memorandum. Indeed apart from the 
primary object of entering into the above agreement with the assessee it has done 
little or nothing except to vary it in an important particular by the declaration of 
trust, Exhibit C. There has been[no additional buying or selling as contemplated by 
object 2. The 498 shares remain— as they were — in the safe hands of the assessee or 
his nominees. So does the income also. I he Company has been too timid to indulge 
m any active business. It has been content to be a holding company, and as coimsel 
for the assessee truly points out, there is no general law against that. 

Turning to the Articles of Association, they give the assessee complete conUol as 

Governing Director (see art. 93) ; and indeed there is no other Director, for article 06 

which prescribes a minimum of 2 Directors only applies if there is no GovemiL 

Director (see art. 95). Accordingly under articles 120 and 93 he may e.vercise all thi 

powers of the Company not required to be done at a general meeting. This would I 

think enable him to lend money under object 4. But dividends have to be decla^d 

(see articles 72. 127 and 128). The fiduciary position ofthe 

artSril Company being bound by the agreement Exhibit B (see 

enahlint rvr»> ^^ving regard to article 95, it is perhaps not clear that article 10? 
blmg Directors to contract with the Company applies to the assessee Thr» 

‘he assessee wills, provided the 

u njust, and in my judgment «nfortunatT° nd 

(») (1902) A.c. «3, ' ; — ;r;: — 

(-) (1921) 2 K.B. 492 at P.S14 . 8 T. C. 20. 
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And then at pages 516-7 the learned Judge says : — 

In my judgment so long as such a company as this was is recognised by the 
Legislature, there can be no reason why the contracts and the engagements made in 
its name or entered into on its behalf, and themselves ex facie regular, should not 
everywhere until the contrary is alleged and proved, be regarded as the company's 

and not those of somebody else, any more than there is any reason why the contracts 

and engagements- and transactions, say even of such a company as the London and 
North Western Railway Company, should not be regarded as regular until the con- 
trary is shown. To my mind it is strange that it should be necessary to insist upon 
this aspect of the case at this time of day. But until it is fully realized the loyal 
adherence to the principles of Salomon s case, to say nothing of obedience to the 
declared policy of the Legislature — which is required of all Courts — will not be forth- • 
coming.” 

This brings me then to the law on the points in dispute, and I may preface my 
observations by saying that I have almost been brought up as it were on Salomons 
case, for when I was a pupil in the Chambers of Mr. R. J. Parker, he with the inde- 
pendence and clarity of thought which afterwards characterised his judgments on the 
Bench, advised that the decisions first of Mr. Justice N’aughan Williams and afterwards 
of the Court of Aopeal were erroneous in law — a view' which was afterwards upheld by 
the House of Lords I am therefore not likely to depart now from the principles of 
S ilomnn's case even though I am in a different land. It is indeed one of the founda- 
tions of modern company law. and until one can grasp the true significance of the 
legal entity thus created by statute, much must remain dim to the understanding of 
those grappling with the subject. 


Let us start then clearly with this that there was here a company duly incorpora- 
ted under the Ind an Companies Act. and that this company was a separate entity 
from the assessee Sir DInshaw Petit, just as much as, say, his secretary or any other 
third party might be. But because there was this separate entity which I will call X, 
it does not necessar'lv follow th^t every alleged transaction between the assessee and 


X was valid or that it represented a real transaction. We in this country are extreme- 
ly f imiliar with the benamidar. Benami transactions abound, for they are employed 
extensively to hide the truth from inquisitive eyes. For instance in a mofussil appeal 
last term we had a case of the truth being bit’den for over 37 years, the tnodus 
opet'andi being for many years a sham mortg^'ge, and later on for even greater secu- 
rity a sham sale to a third party. (See P<7tel Dahyabhat Matcklal v. Bat Ma tt 
First Appeals 316 of ,924 and 251 of 2925 decided on 21st Aupst 1926). In that 
particular case the motive was to defeat creditors, should a speculative business prove 
unfortunate. No do ibt in many cases the rules of evidence .f” 

the instrument from giving oral evidence to show that the ‘’“'h 

ports to be. But these rules do not prevent the Crown from enquiring into 
in the present case, for. in my judgment, section 92 of the Evidence Act does not 
apply here. (See Matvig Kyin t,. Ma Sbwe La^'l) 

It is contended by counsel for the assessee that we are bound to accept the 
agreement ExilSit B, a"nd declaration of trust Exhibit C. of the Apjd r 9a r ^ as 

fSs'" i^hetv sith" t'h-f ‘T^db -drrroViia? 

:;arr^t^;^s=n r ^ Of 

rmTan^^lrThth'^pf/n = 

the transaction ends with the formal cash in his presence— cash 

trar. and the handing over of for a few hours or minutes, and which 

:nt‘t‘?err:?ro\i^nrTeMh?co:clsi ^^^ ceremony before the R^ gis^t 

(i) (1917) 45 Cal. 3*0 : 44 I- A. *36 at p. 245. 
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is on a par with funds provided for what is known as “ window dressing purposes ” in 
the City of London at the close of a particular financial period. And as regards the 
point ! am now on, I see no vital difterence between cash in the shape of coin or notes 
on the one hand and shares on the other hand. Coin or notes are more easy to 
manipul ite; Tor coin cannot easily be traced and notes probably will not be in this 
country. Shares can be traced, but they have this advantage over coin that only a 
printing press is requisite. And should ihe transaction be upset, it only means that 
the shares will never in law have left their slumber as uncalled or nominal capital, or 
at any rate must be restored to their slumber. There is consequently no risk of any 
one depriving any of the parlies of what does really matter, viz., the coin or notes of 

the Realm. 

But though I hold that it is permissible in law for the Crown to enquire into the 
genuineness of the transactions between the assessee and the family Company, it 
would be quite wtong to start with the presumption that those transactions are sham 
ones. On the contrary one should start with the presumption that they are genuine, 
and throw the onus on the Crown to prove the contrary. (See Lord Justice Younger’s 
judgment in Sansom's case.(i) already cited). We must therefore look closely into 
the facts of the present case, and then see whether there is evidence sufficient in law 
to enable the Commissioner to hold — as he did hold — that the Crown had discharged 
that onus. Or as it might be said in a jury case whether there was in law evidence to 
go to the Jury, and whether on that evidence a Jury of reasonable men could find that 
in fact the transactions were sham ones. 


Now the main facts here are not disputed. I have already set them out, and 
need not repeat them. And one striking element is that the Company has never yet 
obtained sole legal possession and control of ihe property which it purported to buy. 
Nor can one point to clear and definite evidence that the Company is carrying on a 
genuine business as a separate entity. The registered agreement of sale of 12th April 
1921 E.Khibit B, which was mentioned in the Memorandum and Articles of Association, 
was an ordinary contract for the sale and purchase of a block of shares. Tn the 
natural course of events that contract should have been completed by a formal transfer 
and delivery of the share certificates, and the subsequent entry of the Company's name 
as shareholder. [See Mancckji v. \V,r<1tlalX2).] Why then should there be the un- 
registered document. Exhibit C. of the same date by which the Company was not to 
get the ordinary rights of a purchaser, and to that extent was not to carry into 
effect the agreement, Exhibit B, mentioned in clause 3(1) of the Memorandum ? 
What advantage could the Company get by being content with a declaration of 
trus't by the vendor alone ? And if it represented a genuine bargain, why should it be 
thus concealed from those inspecting the Memorandum or searching the Register ? 
On the other hand, one can clearly see the disadvantages to the Company by the 
course the alleged transaction took. Substantially the Company could not begin the 
business contemplated by clauses 3 (2) and (3) of the Memorandum until they de 
/<7C/o acquired the shares which constituted their only asset. A law suit might be 
necessary to force the alleged trustee or his nominees to execute the necessary transfer 
or to deliver up the share certificates. And there were other risks in thus leaving all 
their property m the hands of a sole trustee or his nominees, for he and they could 
haveg.ven a good title to any third parties who presumably would be quite ignorant of 

Iwn evidence before us, the Company has not 

even got any admission of this trust by the 14 nominees of the assessee set out in the 

lixhibits B and C, For all we know, they may not even be aware of it 
despite the agreement by the assessee in Exhibit C that he Nvill cause these LmJnllc 
toad^it the trust. It is true that the agreements set out ,L denoting nuX« of 
the shares. And so the shares may be said to be earmarked as being the Comoinv’s 
property. ^ this respect the copy agreements in the case stated have mfde a serious 
omission. They do not contain the denoting numbers, but I called for the 


(i) (19*1) * K. B. 492 at p. SI6-7 ; 8 T. C. 


20 . 


(*) (*9*6) so Bom. 360 5 S3 LA. 92. 
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origfinals, and find that in fact these numbers were inserted. I have also called for 
and insoected the file of the Company kept by the Registrar of Joint Stock Companies, 
and r find that although neither of the origmal documents bears any registration marki 
the inference I should otherwise draw from the minute of 12th April 1921, Exhibit d! 

is correct, viz , that the agreement, Exhibit B, was registered but that the dec'aration 

of trust, Exhibit C, was not registered. Should however the Maneckji Petit Manufac- 
turng Comoanv Limited have Articles of Association in a common form giving it a 
prior lien fo'- advances to any^individual shareholder, then it may be that the family 
Company might be postponed should the assessee or his nominees be indebted to the 
Maneckji Company. 

No substant'aJ argument was advanced to us to explain whv the device of this 
concealed declaration of trust was resorted to. One can hardly accept the excuse 
given to the fncome-tax authorities that it was to save trouble that formal transfers 
were not executed. If so, why go to the trouble of two documents, Evhibits B and C, 
instead of one ? The real reason may be to preserve th** assessee’s voting powers in 
the Maneckji Company. But that is a matter again for his benefit, and not neces- 
sarily fo* the Company’s advantage. It would be quite consistent with the transaction 
being a sham one. 

Turning next to the a’leged loans of the dividends year by year to the assessee, 
it appears clear that it is the assessee who receives these dividends in the first 
instance fronnr the Maneckji Company. There is no suggestion that the Maneckji 
ComD''nv has been instructed to pav *^hose dividends to the family Company. Accor- 
dingly the rest is merely a matter of book entries, viz., to credit the cash to the Com- 
pany and then to transfer it to the debit of the assessee’s account. The actual cash 
which after all is the important thing is k^pt by the assessee throughout. And one 
startling circumstance is that beyond the accounts we have nothing in writing what- 
ever to establish the alleged agreement for ban by the family Company. Of the 
importance of this alleged agreement there can be no doubt. By it the family Com- 
pany practically bound itself hand and foot to do no business, for its cash immediately 
on receipt was to be handed back to its vendor and promoter at a fixed rate of interest. 
And yet there is not even a minute on the subject. And we are asked to infer the 
agreement from the accounts and the yearly balance-sheets. If, however, this was a 
genuine agreement, why should it also not see the light of day. or at any rate, find a 
place in the Company’s minute book ? And none the less so because the Governing 
Director w’th his wide powers was purporting to lend the Company's money to himself. 

The result is that we have here a case which is the exact opposite of Salomon's 
case, (i) in *he es^^ential facts which I am now considering. There was a genuine and 
prosperous business in Salomon's case, viz., that of a boot and shoe manufacturer 
(see p. 47). That business was transferred to the limited Company, and there was no 
question but that thenceforth the limited Company carried on that business. That the 
Company subsequently fell on evil days was no fault of Mr. Salomon. H'' tried to 
save it (o. 49). and Lord Macnaghten expressly negatived any fraud or dishonesty 
on his part (p. 52). Nor was there any concealment. The creditors were therefore 
forced to argue that in effect no separate entity was created by the Statute, and that 
a person holding the bulk of the shares might be held liable as if he was the sole pro- 
prietor or a partner. That contention the House of Lords demolished. 

So, too, in S/jnsow’s case (2) (which I have already cited), there was a genuine 
timber business carried on by the limited Company, whi'-h made large profits during 

the war. These pr'^fits were not distributed in di' idend, but were alleged to have 

been lent to Mr. Sansom the Governing Director who held all the sharp but one. 
The question was whether these loans were genuine. Mr. Sansom himself gave 
evidence and satisfied the Commisioners he was telling the truth. The Appellate 
Court confirmed their decision, and pointed out that Mr. Sansom s case was coiro- 
borated by the fact that one of the alleged loans had undoubtedly been paid by nim 


(1) (1897) A. C. 22. 


(2). (1921) 2 K. B. 492 ; 8 T.c. 20. 
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to the family Company. Here we have nothing of that sort. The assess ee has not 
ventured to give any evidence, and the finding of the Commissioner is against the 
truth of his story. Nor have any of the alleged loans been repaid. If then the Court 
of Appeal in Sansom's case had the present facts before them, I think 
judgments show that a different conclusion would have been arrived at. Thus Lord 
bierndale, M.R., says at page 501 : — 

“ I think it only needs the statement of those facts to show that ansbody would 
approach the matter with a very considerable amount of suspicion, and I think the 
Pr'ima facie tendency of anybody’s mind would be to say : ‘ This transaction of loans 
or advances without security and without interest is a mere fiction. It is all nonsense, 
and the real fact is that Mr. Sansom was receiving under the guise of loans or advances 
the profits which were made by the company which he controlled and in which he held 
practically the whole of the shares.’ That, I think, would have been one’s impression 
off-hand. And that no doubt was part of but only a part of the case which was made 
before the Commissioners. Now the Commissioners have found that these were 
genuine loans, that they were loans by the company to Mr. Sansom, and that they 
were not mere pretences to hide the fact that he was receiving the profits of the com- 
pany. They saw him ; he was examined before them, and I suppose they had before 
them all Mr. Sansom’s and the company's books and all the materials that could be 
provided. They are business men who 1 have no doubt have heard of one-man com- 
panies and are perfectly faniiliar with the questions which arise upon them, and they 
were certainly as well fitted as we are to come to a conclusion of fact in the matter. 
They did come to that conclusion. I shall allude to the particular ;erms of their find- 
ings later on, but they did come to that finding. It seems to me that for reasons 
which I shall give this really puts an end to this case, which, in my opinion, depends 
entirely upon questions of fact.” 

And Scrutton, L. J., says at page 506 : — 

“ That assessment came before the Commissioners, who had to decide on this 
point whether these were genuine loans or whether they were merely a disguise for 
profits of the company received by the shareholder. Now personally I feel that I 
should have approached the consideration of that question with the strongest presump- 
tion that they were really profits and not loans ; the whole thing looks extremely suspi- 
cious. But the Commissioners saw Mr, Sansom, they heard him cross-examined, they 
heard other witnesses, the> heard all that could be said on either side, and they heard 
that in the earlier years of the company a similar loan appeared in-the books which 
had been repaid by Mr. Sansom to the company, and after hearing all the evidence 
they found that these were genuine loans. Now whatever I might have thought, not 
having seen the witnesses, I do not see how I can possibly interfere with a finding of 

the Commissioners, who are judges of fact, and who have seen Mr. Sansom, that these 
were genuine loans.” 


And Younger, L. J., says at page 5x7 : — 

I wish, however, to express, if I may be allowed to do so, my fullest concur- 
rence with what has fallen from Scrutton, L.J., and also from the Master of the Rolls 
on the question in relation to these loans, as it must have presented itself to the 
Crown before the case came before the Special Commissioners at all. The transac- 
tions between Mr. Sansom and the Company in relation to these loans are indeed on 
the face of them very singular”. 


Lord Justice Younger further goes on to point out the singular feature that 
Mr. Sansom was thus exercising his powers as Governing Director to lend the Com- 
pany s moneys to himself without interest and without security. The case for our 
decision presents similar features, except that the alleged loan is said to carry interest. 

Commissioners of Inland Revenuefi) which was a case 
decided in the Court of Session, Scotland, on the 4th June 1925 by the Lord President 


(0 (1935) lo T. C. I ; 4 A. T. c. 543- 



272 


INCOME-TAX CASES 


CLord Clyde) and Lords Cullen and Sands. There, again, there were genuine 
businesses VIZ shops earned on by the several Companies in which Mr. JacoL held 
^bs antially all the sh^ares. Here also the profits were alleged to have ucc.i lent to 
Mr. Jacobs. But in this case the Special Commissioners held that the loans were not 
genuine loans, and the Court of Session upheld his decision. Lord Clyde in the 
course of his judgment stated as follows : — 


Lords, in this case the question, and the only question, put to us is whether 
the Special Lommissioners were entitled to find that the sums withdrr.wn were part of 
the appe lant s income and as such liable to super-tax. We are not the Judges 
of appeal on questions of fact but on questions of law only, and therefore the only 
question before us is whether the appellant can make out that upon the facts, either 
admitted or proved, which are itemised from page 2 to the end of page 8, the Com- 
missioners could legally— that is to say, could reasonably, without being unreasonable- 

arrive at the finding in fact which Is submitted for our consideration 

I confess I can find no ground at all which would justify me in saying that the Com- 
missioners were not entitled to form the conclusion in fact at which they did arrive. I 
think it is probably true that it would have been better if the last part of that finding 
had been expressed in tlie same form as the earlier portions of the finding are express- 
ed, namely, a finding that the loans were not genuine loans but were in point of fact 
payments drawn from the profits of these Companies by the appellant and formed part 
of his income. But, after all, that is nothing but a question of form ; it is not one of 
substance ; I have no doubt at all that on the facts, admitted or proved, there was 
ample ground upon which the Commissioners could reasonably arrive at the result 
which they reached, and that is enough for the decision of the only question put to us. 
I think the question ought to be answered in the affirmative.” 

That case seems to me very close to the present one, except that here we have 
not got a company carrying on an open business like a shop. I'he circumstances, 
therefore, are more unfavourable to the assessee. 


If, however, the genuineness of the alleged trans(er or declaration of trust is 
once admitted, there is another class of ca«e which is clearly set out in the judgment 
of Scrutton. L. J., in Sansom’s casci.1) and which raises ” the question whether it can 
be said that ihe business which is being carried on by a company is really the bus ness 
of an individual and consequently the profits made by that company are really his pro- 
fits, and he is assessable in respect of them”. In the American Brewery cases, for 
inatance, it has been held that the business carried on in America ostensibly by an 
American Company was really the business of the English Company which held all 
the shares, [^e, for instance, Apfhorpe v. Peter Schoenhofen Brewing Company, 
Limited, (2).] On the other hand, in Kodak Ltd. v. Clark{i) and in Gf'amaphone and 
Typewriter Ltd. v. Stanley (4), it was held that the profits of the foreign company 
were not the profits of the English Company, and that the English Company was not 
carrying on the business of the foreign Company. 

I do not propose to go into further details as regards those decisions, nor need I 
base my decision on them, but I may refer to Lord Justice Scrutton ’s criticisms when 
he says at page 509 • — 

“ In the Gramaphoue Case Lord Cozens-Hardy, M.R.,said that there might be 
circumstances and arrangements which would make a business carried on by a com- 
pany the business of an individual by virtue of the arrangements and by virtue of his 
control. Speaking for myself — I am not at all sure that my brothers take the same 
view as I do— once you get an independent shareholder in the secondary company it 
is impossible to say that the business of the secondary company is the business of the 
man who owns most or nearly all of the shares in that company. The profits do not 
belong to the man who holds most of the shares ; they belong to the shareholders 
through the coni''"ny, and the moment you get Mr. Hime with one share, qua rrelsome 

(1 ( 1021 ) ? I< .B. 402 at p. 507 ; 8 T. C. 20. (2) (*899) 4 T. C. 41. 

( 3 ) (1903) - tCB. 503 : /t. C. 549. ( 4 ) (<908; 2 K. B. 89 : 5 T. C. 358- 
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and independent, in my view it is impossible to find that the business is the business 
of the man who owns all the rest of the shares ; it is the business of the man who 
owns all the rest of the shares and Mr. Hiine 

In the present case, however, the part played by the quarrelsome and indepen- 
dent Mr. Hime in S<7«som’.s- case falls to the lot of the* three subordinates of the 
assessec. But they can hardly be said to be in the same independent position as 
Mr. Hime, and there is no suggestion that they are quarrelsome. They have not even 
been paid their preference dividends, and no protest on their part is on record. Further 
we have here a feature which is not present in the other cases, viz., that the alleged 
transfer or declaration of trust is itself challenged. 

It was argued for the assessee that in England legislation became necessary to 
defeat the device of accumulating profits and refusing to declare a dividend (see sec- 
tion 21, Finance Act, 1922) ; and that we are really being asked to do what legislation 
alone can enable us to do. But that argument does not touch a sham transfer nor a 
sham loan. And in any event I think it is erroneous in the present case. This is 
not the first time when plausible paper schemes under the Companies Acts have not 
stood the test ol examination in a Court of law. And even if it should be held that 
the payment of the moneys to the assessee was illegal without a declaration of dividend, 
it may yet be that the assessee would be liable for tax as was the case of the book- 
maker in f*,irfiudge v. Malft.itdaineii), or as regards the illegal abwabs in Birendra 

V. Secre/a/'y o/S/<T/e(2). It is, however, unnecessary forme to decide this latter 
point. 

On the other hand, the fact that the family Company has paid tax on the interest 
cr^ited to It by the assessee in respect of the alleged loans does not necessarily in- 
volve the conclusiori that the loans were genuine, nor estop the Crown from now 
showing that these loans were illusory. Paying tax on the alleged interest arising 

i^dends thLTelve " *'“***“ 

Tk ‘'^?k ^ pressed by the case of Attorney-General v. Duke 0/ BichmohdU) 

f "»Bht be to defeat 

the Crown s future claims to duty. U the initial transaction had been^ chaUenged as 

?oTows Atkinson states at pa^ « 

^ further think that the case must be determined solely with regard to th^ 
d?te of^xecm^n^'lf Th respective parties had acquired in (^tober. 1897.^ 

qrnV''i 7 lhe*?ransactTonfwkirh IT. coSld on Ihaf? f h d b ' 

the interest created in it lie outside the field of dealing with the estate and 

they practically restore ihe ‘heir operation 

CounleU tt^a^HredTt ^e^leTltfut^n •tU'’t1. ^y 

transfer or declaration of trust in favour^ of there was no genuine 

alleged loans were not genuine loans I would Company, and (a) that the 

4 that in law the Commissioner was entitled on th^l^cU lo d"edr ‘ 

aflarmative and question a that thp ine.nc ® oeade question.! in the 

merely withdrawals of Tnctme ysMU"io\“„T‘°" hut' wer^ 

Questions a and 3 should each be answered in the negative. 


(.) (1887) .8 Q. B. D. ,76 , , T.c. 179. T,) , I T r .1 

JJ ^^^ ^'^“*^ * *^* **■ 729 and (1909) A. C. 466, 
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bp^kmg for m>belf, 1 would prefer to confine my judgment to the path indicated 
for the High Court in section 66 (5) of the Indian Income-tax Act, 1922, viz the 
decision of the questions of law raised in the case stated by the Commissioner [cf. 

Rex \. Bloomsbury Income Tax Commissionersii) and Jacobs y. Inland Revenue 
^commissioners (z)!. 


But as the Commissioner to some extent invites our opinion on the facts, and as 
It may be argued that one or other of the questions is a mixed question of law and 
act, I may be permitted to add that on the law and the facts, I would answer question 
I in the affirmative, and Question 4 by holding that the loans in question were not 
pnuine loans but were merely withdrawals of income disguised as loans. Accordingly, 
in my judgment, the sums in dispute represented taxable income of the assessee 
under the Indian Income-tax Act, 1922. 

A copy of our judgments should be sent to the Commissioner as provided by 
section 66 (s). I would order the assessee, to pay the costs of this Reference. 


KEMP, J. This is a reference under section 66 (2) of the Income-tax Act (XI 
of 1922) and involves the consideration of the legal entity known as a *' one-man 
Company”. T he assessee is a well known and wealthy citizen of Bombay and the 
assessment relates to the financial year 1925-26. 

The questions submitted for our opinion are set out in paragraph 15 of the 
reference. It is unnecessary to detail them' at length in my judgment. 

The assessment relates to super-tax. The Income-tax Officer calculated the 
petitioner’s total income liable to super-tax at Rs. 11,35,102 and assessed the super- 
tax on it at Rs. 3,20,975-12-0. This sum of Rs. 1 1,35,102 includes (i) Rs. 2,76,800 
interest on securities, /.c., Government paper. Port Trust Bonds, etc., in the 
assessee’s name, and (2) Rs. 1,14,004 dividends on shares in limited Companies in 
the assessee's name. The Income-tax Officer regarded these as part of the assessee’s 
income. The assessee contends that they are the income of four private limited 
Companies formed by him and that the Companies are liable to the super-tax on 
them. 


Now super-tax levied on limited liability Companies is at the fiat rate of one 
anna in the Rupee after allowing for the statutory deduction of Rs. 50,000. On indi- 
viduals super-tax is levied at scale rates of one anna rising to six annas, starting with 
one anna for the first Rs. 50,000 after allowing for the statutory deduction of 
Rs. 50,000 and rising by l\alf an anna for each subsequent Rs. 50,000 up to a maximum 
of six annas. Thus, if the amounts in question be the assessee’s private income the 
super-tax will be Rs. 1,46,551, and if they be the income of the Companies it will be 
Rs. 11,925 only. 

The four limited liability Companies are of the same nature and were formed in 
the same way. The four Companies are (i) Petit Limited, (2) The Bombay Invest- 
ment Company Limited, (3) Miscellaneous Investment Company Limited and (4) Safe 
Securities Company Limited. It will be sufficient for the purposes of the reference to 
take as a tvpical case the first Company, Petit Limited. I may here say that out of 
the total subscribed capital of over 30 to 40 lacs of each Company, only shares of the 
face value of Rs. 30 were not in the assessee's name. These last were in the names 
of his employees who arc under his control. All the shares and securities stand m 
the name of the assessee or his nominees but the assessee says that they belong to the 

Companies. , 

Taking the case of Petit Limited, it was a company which was registered on the 
12th of April 1921 with a capital of 100 lacs divided into 10 lacs of shares of Rs. 10 
each T here were 100 preference shares and the remaining 9,99,900 shares were 
ordinary shares. T he issued capital is 3.48,604 ordinary shares 3 

shares The three preference and four ordinary shares were paid for in cash, i.e., Ks. 70. 
The assessee took up all the other ordinary shares. T he three preference shares we^ 


(ij (lyis) 3 ^ 




(2, (1925; icT C. 1 ; 4 A. T.C. 543 
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allotted one to the Secretary, Petit Charities, one to the Secretary' of the four Com- 
panies and one to the Clerk of the four Companies. J'he assessee held 498 shares — 
some in his own name and some in the names of his nominees — of the Maneckji Petit 
Company of the value of Rs. 7,000 each. By an agreement dated 12th of April 1921 
(Exhibit B) the assessee purported to sell these shares to the Company in return for 
the allotment of the Company’s shares, i.e, for 3,48,604 ordinary shares. Then by a 
declaration of trust (Exhibit C) of the same date in favour of Petit Limiled in which 
it is recited that it was agreed that the shares and securities were not to be transferred 
until the Company called upon the vendor to do so but that in the meantime the vendor 
and his nominees should hold the respective shares standing in their respective names 
as Agents and Trustees for the Company, the vendor stood possessed of the shares 
upon trust for the Company, and agreed to cause all his nominees to admit that they 
held the shares in their names as trustees for the Company'. No transfers have been 
called for by the Company. What happened subsequently was this. As soon as the 
dividend and interest on the shares and securities were received by the assessee a 
book entry was made in the books of Petit Limited crediting that Company with the 
amount and on the same day a debit entry was made debiting the assessee with the 
same amount. In other woids the interest never found ils way into Petit Limited but 
when received by the assessee was treated as an advance made to him by the Company. 
At the date of the last balance sheet a sum of over Rs. 7 lacs is shown as due by the 
assessee in the books of Petit Limited for these alleged advances and accrued interest. 
It may be mentioned that no interest was paid in cash but the interest was added to 
the amount of the loans in the books of Petit Limited. The only cash, therefore, 
which Petit Limited received, was the Rs. 70 for the 3 preference and 4 ordinary 
shares. 

The Memorandum of Association of the Company contains 38 objects for which 
it was formed and a perusal of the Articles of Association, especially articles 4, 6, 34 
and 93, show that the Governing Director of the Company, ue., the assessee himself, 
had a paramount say in the affairs of the company. It was possible for two other 
ordinary Directors to be nominated by him but, so far as the evidence before us goes, 
no such Directors have been nominated and in fact the Governing Director, i.r. the 
assessee, has had the entire control and management of the Company. No remuncra- 
don was paid to him as Governing Director (see article 93, clause 4 io this connectioo). 
The meeting of the so-called Board to record the Company’s registration was attended 
only by the assessee himself as Governing Director and the Solicitor to the Company. 

The Income-tax Commissioner contends that this is not a genuine one-man 

Company and that the dividends on the shares and securities are really the income of 
the assessee. 


Now this was a one-man Company. It was properly formed and registered as a 
company under the Indian Companies Act and it had a separate legal entity Them 
^ aotbingpHwa /acte iU^l about it. Younger. L.J. in Inland Revenue CommiV 

v. S<rnsom,(i) says Now. speaking for myself, I do in the light of these 
^idmtions, deprecate in connection with what arecaUed one-man companies the 

simulacrum, sham, or cloak— the terms found 
intMscase or indeed any other term of polite invective. Not only do these com. 

sanction, even with the encouragement of the Legislature 
but I have no reason whatever, to doubt that the great majority of them are as S 

genuine as m a business sense they are convenient and suitable media 
for the provision and application of capital to industry.” Starting therefore vith 
to assumption of a perfectly valid legal entity created by the assef^ee we Tave to 
consider whether this assumption has been rebutted It is admitt<>H that m 

reference to super-tax regards limited liabiUty Companies in England and in Inrf; 
h ErelaBd pno, to the Act of limited liaWy Companies 

(0 (I 9 »i)a K. B. 493 ; 8 T.C, *o. 
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super-tax It was found however, that in some cases they avoided pajTnent of in 
come-tax by omitting to declare a dividend on their profits. Consequ^otV. the ■^ct of 

'h w'T* enabled the revenue authoritL to Lclare what 

should have been a proper dividend for the Company to have declared for the -ur- 

poses of assessment of income tax. Here in India, as I have already pointed out 

l«f?ha ^ ^1 but at a rate which is very much 

ess than the rate of super tax on the income of individuals. It is, therefore, obvious 

sidered as belonging to the Company rather than to himself. The well-known case of 
Salomon V Salomo,, and Co.(i) shows that where there is a genuine transfer by an 
individual of his business to a limited liability Company ronsistiTg even of himself 

« • C* A 1 1 • # ^ L I.- • « company is its business 

and IS really not the business carried on by the individual himself and 

the requirements of the Companies aA.ct have been complied with, the individual 

IS not liable to indemnify the Company against the claims of its creditors 

Nevertheless as stated by the Lord Justices in the case of Com- 

misstouers v. Sf7;/som above referred to. one naturally approaches a company formed 

in the circumstances in which a company in that case was formed with suspicion In 

tto case, however, the learned Lord Justices held that the Company was a genuine 

Company and they gave effect lo the finding of the Coramissioners that the moneys 

received by Sansom were really loans from the Company and not mere pretences to 

hide the fact that the assessee is himself receiving the profits of the Company. I 
take it that from the observations of the Lord Justices in that case one may 
properly infer that had the moneys received by Sansom not been found by the Com- 
missioners to be loans, they would have held that the assessee Sansom was assessable 
to income-tax in respect of them. Otherwise with what object did the Lord Justices 
go into the question of the genuineness of the Company formed by Sansom ? In that 
case also Scrutton, L. J., discusses the question which he says has been fought back- 
wards and forwards in various shapes ever since he has known anything about in- 
come-tax law between the skilled counsel for the Crown and skilled counsel who 
protect the interests of the tax-payer and the question he refers to is, “ whethei 
it can be said that the business which is being caixied on by a company is 
really the business of an individual and consequently the profits made by 
that company are really his profits and he is assessable in respect of them.'* 
Similarly, in what are known as the American brewery cases, Aptliorfe v. 7 he Peter 
Schoenhofen Brewing Co. Ltd. (2), The St. Louis Rreu'eries v, Apthorpe (3) and 
The United States Brewing Co. v. Apthorpe (4), the Commissioners found as a fact 
in each case that the head and seat of the government of the American Company 
were in England, and that the business carried on in America was the business of the 
English Company. I think it is clear, therefore, that apart from the effect to be given 
to a finding of the Commissioners ttte Court is entitled to go into the question as to 
whether the so-called one-man Company is really a business carried on by the 
assessee himself for the purposes of avoiding payment of tax. In the Gramophone 
Company v. Stanley (5), the Court held that the mere fact that one company holds 
all the shares in another does not necessarily make the second company the business . 
of the first. And the same would be the case where an individual held all the shares 
in a company. At page 104 of the report Buckley, L J. lays down what it is essential 
for the Attorney-General to prove to succeed in such a case. In the Scotch case of 
Jacobs V. Commissioners of Inland Revenueit) the Lord President pointed out the 
effect to be given to a finding of fact by the Commissioners that the sums withdrawn 
by the appellant were part of his income. 

In the present case the Commissioner has found that the sums alleged to have 
been advanced by the Company as loans were part of the assessee’s income but quite 
purl from the question of what weight s hould be given to such a finding, I am of 

(4) 4 Tax Cas. 17. 

(5) (1908) 2 K. B. 89 : 5 T.C. 358- 

(6) lOT.C. 1 ; 4 A.T.C. S43* 


* ) f '■'^ 97 ) A. C. 
z) 4 Tax Cas« 41 . 
^ 1 T 
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opinion on an application of the principles laid down in the cases I 
Petit Ltd. was not a genuine Company at all but merely the assessee himself dis- 
guised under the legal entity of a limited liability Company. 

I have already referred to the control which the assessee in this case exercised 
under the articles of Association and as the holder of all the issued ordinary shares in 
this Company. The three preference shares were held by his nominees and employees. 
This is no- a case where an independent person was the owner of even one share when 
it might be contended on the opinion of Lord Justice Scrutton in Sansofu s case that 
the business would not necessarily be the business of the man who owns all the rest 
of the shares. A perusal of the current account in the Company’s books shows that 
the dividends and interest alleged to have been received by the Company were credit- 
ed in the limited share account of the Company and the same day debited to the 
assessee byway of loan. As I have pointed out none of the dividends or interest 
ever reached the Company. Only credit and debit entries were made. Nor was any 
interest paid on the amount of the loan standing to the assessee ’s debit in the books 
of the Company but the interest was credited every year to the Company in the 
account. Here 1 may properly deal with the contention that because the income-tax 
authorities Have hitherto treated the dividends and interest as part of the income of 
the Company, they are now estopped from contending otherwise. In my opinion, they 
are not barred from claiming on an investigation of the true facts of the case that the 
profits of the Company are really the income of the assessee liable to super-tax. 


There are other facts which suggest that the Company in this case was formed 
by the assessee purely and simply as a means of avoiding super-tax and that the 
Company was nothing more than the assessee himself. It did no business but was 
created purely and simply as a legal entity to ostensibly receive the dividends and in* 
terest and hand them over to the assessee as pretended loans. In the balance sheet 
as at 31st December 1924 the amount set down for depreciation and the balance on 
profit and loss account make up the balance standing to the debit of the assessee in 
his current account on ist January 1924. The expenses in the Company’s Profit and 
Loss account Rs. 15,383-11-0 are debited to the assessee’s current account with the 
Company. The whole of the dividends and interest on the shares and securities 
ostensibly supposed to belong to the Company have been from year to year received by 
the assessee and merely credit and debit entries made in the Company’s books to 
support the cas6>>of a series of loans made every year to the assessee. 'I’he assessee’s 
current accou’'.i with the Company shows the large amount of Rs. 7,14,103-8-1 1 due 
by him for^hese alleged loans and interest on them. Nothing has been repaid on 
this account, and in this connection it may be observed that in Sd //.corn's case the 
Courts found that some of the earlier loans had been repaid. 


The only cash with the Company is Rs. 70 made up of the amount paid for the 
three preference and four ordinary shar es. 

The shares and securities stand in the assessee's name. The agreement dated 
lalh April 1921 between the assessee and Petit Limited provided for the purchase of 
tne shares by the allotment of 3,48,600 fully paid up shares. The Indenture of 
Trust recites that it has been agreed that the shares shall not be transferred until 
the Company calls upon the vendor so to do and then proceeds to declare that the ven- 
dor shall stand possessed of shares in the Company. As a matter of fact the Com- 
pany has not called on the vendor to transfer the shares. .1 agree that one may look 
at this case from a consideration of the question whether there has been any real 
trust or not, but I think the shares being in the assessee's name and the dividends 
having been received by biro, it lies on him to show in the first instance that as 
a matter of fact he really holds them for a Company and not on his oy 9 a 
behalf. In other words, he must show he is a trustee for the Company. I think he 
has not only failed to show this but the evidence establishes that as a matter of fact 
he really held the shares on his own behalf and for his own benefit, whilst professing 
to hold them as trustee for a genuine and bena fide Company. 
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The Company has declared no dividends. The Memorandum of Association of 
the Company contains ^8 objects ; yet the Company’s activities have been restricted 
to the supposed receipt of the dividends and interest on the shares and securities 
upposed to belong to it ; and for 6 years the Company has only received the divi- 
dend and interest by paper entries and passed it on to the assessee by way of a sup- 
ped loan So far as the alleged loan itself is concerned, no resolution of the 
t-ompany has b:en produced to show that it was sanctioned or the rate of interest 

Which was to be charged. It was made without security and no vouchers have been 
taken for the advances. 

Counsel for the assessee- has referred to the oi Attorney-General v. Dube 

of HtchmondKi) but that case is distinguishable from the present one. There the 

object was to bar the entail and the Duke did create an effective arrangement although 

incidentally it had the eltect of escaping the death duty. Later, the fee simple was 

charged but the transaction was not a fictitious one in the opinion of the majoritv of 
the House. 


I am, therefore, of opinion that in ihis case the - assessee was receiving under the 
guise of loans or advances the profits which were made by the Company which he 
controlled and in which he held all the shares except three which were held by his 
subordinates. The Company was created by him merely, so that he could make en- 
tries in the Company’s books suggesting that it received the interest and dividends 
and paid them as loans whilst in reality the receipt of dividends and interest, if it 
could be called the business of the Company, wa<5 its only business and was in fact the 
business of the assessee himself. 

This really disposes of the argument put forward by counsel for the assessee 
that if these moneys received by his client were not loans they were moneys wrong- 
fully received by him which he is bound to refund to the Company and on which, 
therefore, he is not assessable to super-tax. I am not prepared, in any case, to 
acc^e to this argument where, if the Company be regarded as carrying on its own 
business separate to that of the assessee. it has made no attempt and apparently does 
not intend to recover such sums from the assessee. 

Nor can the moneys received by the assessee be regarded as dividends paid by 
the Company on its shares ; for the Company paid no dividends and the moneys are 
not entered in its books as such. 


I would answer the questions 

1. In the affirmative. 

2. No. 

3. No. 


4. They were not genuine loans 
disguised as loans. 

The assessee to pay costs of Reference taxed 
Officer. 


but merely withdrawals of i 




me 


as on Original Side and by Taxing 


Per Curiam . — The judgment of the Court will be : Answer Question i in the 
affirmative ; Questions 2 and 3 in the negative ; and Question 4 by holding that the 
loans in question were not genuine loans but merely withdrawals of income disguised 
as loans. The assessee is to pay the costs of this Reference to be taxed as on the 
Original Side, such costs to be taxed by the Taxing Officer. 

The Solicitors to both parties are to explain how the copy agreements Exhibits B 
and C in the case stated came to omit any reference to the denoting numbers of the 
Maneckji shares, and to correct the copies in the case stated at their own expense. 


(i J (1908) 2 K.B. 7*9 at p. 742. 
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SAKAT KUMAR ROY v. COMMR. OF INCOME-TAX 

[168] IN THE HIGH COURT OF JUDICATURE AT CALCUT'IA. 
Befotc Mr. Justice Cuming and Mr. Justice Page. 

[2nd June 1926.] 


Kumar Sarat Kumar Roy 




% « 

Ihe CommiSbionerof Income 33it (66) (2) i:; 

Prayer ""for refertme dismiued a$ time barred^Applicatien to High Court under Sec. 66 (3) 

—Maintainability— Reference tn review proceedings. , ^ , * a 4 . 

The assessye applied to the Commissioner of Income-tax under Sec 33 of the Income tM Ac 
• , .Senate order oasseil by the Assistant Commiasiooer and in the alternative prayed for a 

10 review an »PP^ ^ ^Tbe Commissioner rejected the prayer for reference as Ume barred and 
toln^e'Serer reviJw.' oT an application by the assessee to the High Court under 

\bL*tbe application to the Commissioner being adroittedly time barred, the Commissioner 
coolfqofu ^edTo sute a case under is hmited to cases of refusal on the 

Broand that no question of law arose. 

ntiter In respect of proceedings under Sec. 33 of the Act. the Income-tax Act makes no 
u- comoelline the Commissioner to state a case. Possibly in a properly consutuled pro- 

«Sg under Sec^s of the Speci6c Relief Act. the Court might in its discretion order him to refer a 
question of law arising in the couree of such proceedings. 

Application [Civil Rule No. 246 of 1936] made under section 66 C3) of the 
Income-tax Act, XI of 1922, for an order directing the Commis^sioner of 
Bengal, in Cases Nos. 84 and 21 of 1925-26, to state a case for decision by the High 

Court. 

Rupendra Kumar Milter, Dharma Das Sett and Paramauand Lahtrt, for 
the assessee. 

Paetkridge and Satindra Nath Mukerji, for the Crown, 


JUDGMENT. 

CUMING, J.: This fs a rule on the Commissioner of Income-tax, Bengal, to 

show cause why he should not state a case for the opinion of the Court. 

The facts appear to be these. 

The applicant filed certain returns relating to his income with a view to assess- 
ment of income-tax before the Income-tax Officer at Rajshahi. That Officer finally 
made an assessment. This was objected to by the assessee and he appealed to the 
Assistant Commissioner. The appeal was decided on the i8th September 1925. On 
the 9th December the applicant filed an application for review under section 33 of the 
Income-tax Act. He also prayed in the alternative lhat the Commissioner would refer 
certain points of law to the High .Court. The Commissioner rejected the application 
so far as it regarded the prayer for a reference of the case to the High Court on the 
ground that it was time barred. He, however, appears to have considered the case 
and refused to interfere in review. Mr. Rupendra Mitra who has placed the case be- 
fore us with his usual clearness and fairness does not press the point that the applica- 
tion to the Commissioner to refer the case was not time baned. He, however, 
contends that the proceedings before the Commissioner in review under section 33 
were proceedings in connection with an assessment, that a serious poin^ of law arose 
in that proceeding and that hence the Commissioner was bound to refer it to the High 
Court. He contends that the word “ may ** in section 66(1) must be read as “ must” and 
hence that the Commissioner had no alternative but to refer the matter to this Court. 
In support of his contention he relies on. the case of Alcock Ashdown and Company 
V. The Chief Revenue Autho'rity of Bonibay^^'. No doubt in dealing with that case 
the Privy Council held lhat supposing there is a serious point of law to be considered, 
there does lie a duty upon the Chief Revenue Authority to state a case for the opinion 

• 30 C. W. N. 831 ; A. I. R. 1926 Cal. 998 ; 96 Ind. Cas. 702 

Cl) 1 L T. C. 221. 
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of the Court and that if he did not appreciate that there is such a serious point it is in 
the power of the Court to control him and order him to state a case It m^ay be noted 
here that this decision was under section 51 of the old Act. ^ ^ ^ ° 

a section is section 66 which materially differs from section 51 of the 

proviMon in the old Act under which the Commissioner could 
be called on to state a case. 

section 66 (3) there is a specific provision that if the Commissioner refuse to 
State a case when called on to do so the Court may require him to do so. 

So far however as regards the refusal of the Commissioner to state a case is 
concerned this application to him to do so was refused on the ground that it was 
time barred. It has not been contended here that it was not so time baired. 

Therefore so far as the provisions of section 66 (3) are concerned we think the 
income-tax Commissioner was right in refusing to state a case and we cannot interfere. 

K he refused to state a case on the ground it was time barred— and admittedly 

Jt IS time barred— the Court would have no reason to interfere ; for section 66 (3) is 
limited to cases where the Commissioner refuses to state a case on the ground that no 
point of law arose. 


With regard to Mr. Mitra s contention that as in the proceedings in review 
before the Commissioner a serious point of law arose he was bound to refer it to the 
Court, the answer is that possibly in a properly constituted application under section 45 
of the Specific Relief Act the Court might order the Commissioner '* to state a case.” 
No such application is before us and the Income-tax Act itself makes no provision by 
which in such a case we could compel the Commissioner to state a case. The case of 
Alcock Ashdown & Company v. ChieJ Revenue Aiithoi'ity, Bombay^^'^ arose on an 
application under section 45 of the Specific Relief Act. There is no such applica- 
tion before us, the present application being under section 66 of the Income-tax Act. 
The result is that the rule must be discharged with costs 4 mohurs. / 

PAGE, J. ; — I agree that the Rule should be discharged, and that the present case 
is free from difficulty. But as some wider questions of principle were canvassed 
before us it is desirable, I think, that attention should be drawn to the present state 
of the law in respect of appeals from assessments to income-tax. In England an 
assessee who is aggrieved by the determination of the Commissioner as being erro- 
neous on a point of law is entitled to require the Commissioner to state a case for the 
opinion of the High Court and from the decision of the High Court an appeal lies to 
the Court of Appeal, and thence to the House of Lords. In India, however, as appears 
from certain recent decis'ons, Tata If^on and Steel Co. v.Thc Chief hevenue 
Authority, Bomhay^^^, Aloock Ashdown and Co. v. The Chief Revenue Authority, 
Bombay^-K Emperor v. l^robhat Clunidra Barim^^^ and Prohhat Chandra Barua 
V. Emperor, (4) an assessee is in a much less favourable position. In certain specified 
circumstances, no doubt, he may require the Co ninissioner of Income-tax to refer a 
question of law to the High Court under section 66 (2) of the Income tax Act, and if 
the Commissioner refuses to state the case on the ground that no question of law 
arises, the assessee may apply to the High Court for an order compelling the Commis- 
sioner to state a case. As the law stands at present, however, there is no way in which 
an assessee is able to challenge the decision which the High Court has given on a re- 
ference. In this Court it is the practice that income-tax references are normally heard 
by a Division Bench of two Judges But there is no provision in the Income tax Act 
or elsewhere to prevent such referen.ee being heard by a single Judge. Indeed, if two 
Judges who compose the Hench diHer in opinion, under the provisions of clause 36 of 
of the Letters Patent upon which recently I had occasion to animadvert in RrofuUa 
Kamini Roy v. Bhabant Rath Roy<^s\ the judgment of the Senior Judge is taken to 
be the decision of the High Court. And yet there is no ap peal from the de c ision of 

(3) I I. T. C. 284. 

(4 ) I I. T. C, 414. 


(1) I I. T. C. 206. 

(2) I I. T. C. 221. 


(s) (ip*s) L L. K. 52 Cal. 1018. 
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the Division Bench either to the High Court under the Letters Patent, or to the Judicial 
Committee of the Privy Council. Indeed, the learned Standing Counsel went to 
the length of contending that if the Commissioner refuses to slate a case on any ground 
other than that no question of law arises out of the orders specified in section 66 (2), 
the High Court has no jurisdiction to entertain an application for an order compelling 
the Commissioner to state a case. In that event the a'^sessee will be utterly powerless 
to challenge the correctness of the assessment which the Revenue Authorities have 
made upon him. It is unnecessary for us in the present case to determine whether 
this contention of the learned Standing Counsel is well founded or not. But it is not 
inopportune that the conditions which in India limit the right of appeal from an assess- 
ment of income-tax, as disclosed in the recent decisions to which I have referred 
should be understood and appreciated. ’ 

In the present case the assessee obtained a rule calling upon the Commissioner 
of Income-ta.\ to show cause why he should not be ordered to refer the question of law 
ansmg out of an order passed by the Assistant Commissioner under section 31 on the 
t8th September. 1925. The Court is moved to e.xercise the powers vested in it under 
section 66 (3) of the Income-tax .Act (Act XI of 1922). The application of the 
assessee to the Commissioner to state a case referring to the High Court the question 
of law was not preferred until the gth December, 1925 and. therefore, was time barred 
It appears, however that on the same date and in the same document the assessee 
also applied to the Commissioner for a review of the said order of the i8th September 
1925 under section 33 of the Act. The Commissioner appears to have reviewed the* 
order under section 33 - But he has failed to state a case referring to the High Court 
^e question of law that arose therein, namely, whether income derived from certain 
wurces which had been taken into account at the time of the Permanent Settlement was 
m income-tax. Now, it may well be, though in this case it is not necessary 

o aecide, that in a proceeding duly institutea under the Specific Relief Act the Court 
m Its discretion might order the Commissioner to refer to the High Court thh question 
of law which admittedly arose in the course of the review proceedings [Alcock Ash- 

Court has no jurisdiction to pass such an order in the present Rule which has been 
passed upon section 66 (3) of the Income-taa Act. ^ " 

The Rule therefore must be discharged. 

mentf 'he Indian Income-tax (Attand-- 
mentj Act XXn of 1926, which came into force after the Rule in this case was. eusoit 

» some of the defects m the Act to which I have adverted have been rectified. 

thA interest at the rate of six per cent. |>er annum from the date 

‘he judgment of this Court until realisation. ^ 


[ 169 ] IN THE HIGH COURT OF JUDICATURE AT PATNA 
Sir Dawson Miller, Kt., Chie} J notice, and Mr. Justice Foster 

[i2th July, 1926.] 

Maharaja Guru Mahadeo Ashram Prasad Sahi Bahadur . . Assessee.* 


V. 


The Commissioner of Income-Ux. Bihar and Orissa . . Referring Officer. 

8 — dtpotiud mtk bank to ucure 'w 

Paid ,0 bank OH ovordrafi-Ciaim for dedu^tinH-Nimaksayar, income from^AsTeTsMitr^"^ 

and Obtained an overdraft of about 13 lakhs of rapees opoo a deooslt r 

Snk nnT**®’ secnr^iies with a bank. The interest on the sccuritiL so pie 
interest ^ power of attorney from the assessee and credited** to h'S 

Sd to thA r was debited to that account. Subject o a dedicUonT^^^^ 

SwJS of a portion of the overdraft of about 3 lakhs bo^ow^ f^th^ JS*®”*i 

cjgf Pniposeof pnrcJusi ngsome of the securities plwlged, the income from the 

(G ® **‘^*'^* ^9* 

U — 36 
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essed to income-Ux. The assessee claimed a deduction of the interest paid to the Bank on the entire 
overdraft amount 

that the income from the securities was part of the assessee’s income assessable under 
Sec. 8 of the Income-tax Act and the overdraft not having been shown to be for the purpose of any 
business, no allowance was claimable under Sec. lo of the Act. 

On the claim of the assessee that Nimaksayar, that is, Income from settlement of the right to 
collect a particular kind of earth in a particular area during a particular season for the purpose of 
extracting saltpetre, was exempt from assessment. 

Held, that on the finding of the Commissioner that the income was of a recurring nature and 
not casual, it was in the nature of rent or royalty arising from the produce of the earth and not a sale 
of a part of the earth and consequently was income assessable under the Act. 

Case [Miscellaneous Judicial Case No. 138 of 1925] stated under section 66 (3) 
of the Income-tax .Act (XI of 1922) by the Commissioner of Income-tax, Bihar and 
Orissa, for the opinion of the High Court. 

CASE. 


Under section 66 (3) of the Indian Income-tax Act, I have the honour to refer 
the following questions to the Patna High Court. The questions framed by the Couit 
are : — 


“ First, whether from the income of the assessee from his securities the amount of 
interest charged by the Bank on the overdraft of the assessee is deductible for the 
reason that the Bank holds the securities as a pledge and hypothecation against the 
overdraft allowed by them under express endorsement in their favour or under a power 
of attorney and whether this income is governed by section 8 or by section 12 of the 
Act ; and secondly, whether the income from Nimaksayar is not assessable under the 
law on the grounds that it is the price of the earth sold and is casual and is exempt 
under the Permanent Settlement Regulations’*. 

2. The facts of the case are as follows : — 

The assessee Maharaja Guru Mahadeo Ashram Prasad Sahi of Hatwa filed a 
return showing inter" aha the following income : 

Interest on securities including debentures already taxed .. Rs. i. S9» S23- 

Interest on securities of the Government of India or of the local 
Government that are to be inoome-tax free • • Rs. 2, 310. 


Appended to the return was a detailed statement of the securities which make up 
these items. The former consists of the Calcutta Port Trust Debentures of 1897 and 
1900, Calcutta Municipal Debentures of 1909-10, i 9 i 2 » and 1913. Government 
Promissory Notes of 1865. 1900, 1896-97 and 1865, and Indian War loan of 1929-47. 
and the latter consists of income-tax free s Years bond of 1926. At the foot of the 
statement was the following declaration signed by the assessee himself : I htrt y 

declare that the securities on which interest as above specified has been received are 
my own property and were in the possession of the Imperial Bank. Calcutta, at the 

time when income-tax was deducted.” 

So far as these two items are concerned, assessment was made by the ^°come-tax 
Officer according to the return ; but I may mention that in review I allowed a '*educ 
tion of Rs. 19. 644 being the interest on a loan taken for the sole and express purpo 

of purchasing some of the securities. u • *1,^ 

The assessee now claims to deduct a further sun. of oj 

interest on an overdraft of nearly 13 lacs granted by ^ere endowed 

. consia. 

framed by the (.ourt, namely, enumerates 6 heads of income charge- 

the income in question, bection 6 of the. Sections describes 

able to income-tax, the and of these bemg mterest ^y an assessee 

the head of income more fully and enacts that the tax snail oe pay 
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under the head ‘ interest on securities ’ in respect of the interest receivable by him on 
any securities of the Government of India or of local Government, or on debentures, 
or other securities for money issued by or on behalf of a local authority or company. 
I submit that there can be no possible doubt that the debentures and other securities 
under consideration are securities within the meaning of sections 6 (ii) and 8. Now, 
section 12 enacts that the tax shall be payable by an assessee under the head ‘ other 
sources' in respect of income, profits and gains of every kind and from every source 
to Vhich this Act applies, rf oy f/ie preceding heads. By 

the very words of the Act itself, section 12 cannot apply to interest on securities with- 
in the meaning of section 8. In my opinion, therefore, the sums in question are charge- 
able under section 8 and not under section 12, 


4. If the income is chargeable, as 1 contend, under section 8, then under that 
section the tax shall be payable in respect of the interest receivable by the assessee. 
The assessee argues that the interest is receivable by the Bank and not by him, be- 
cause some of the securities are endorsed in the Bank’s favour and in respect of the 
rest the Bank holds a general power of attorney from him. I would first refer the 
Hon’ble Court to the assessee’s certificate quoted in paragraph 2 of the statement. 
He there definitely states that the securities are his own property. In the second 
place, in my review order of May 29, 1925, I arrived at a definite finding of fact that 
the interest in question was actually received by the assessee. This finding was 
arrived at after inspecting the assessee’s pass book, voluntarily produced by him which 
showed that the interest on securities was credited to his account and that account 
was debited with the interest due from him. So far from the interest not being receiv- 
able by him, it was in fact received by him. I submit that under the law the Hon. 
Court cannot go behind my finding of fact. Moreover, under the law someone is 
chargeable to income-tax in respect of these securities and if the assessee is not 

chargeable the Bank must be. But if an attempt were made to charge the Bank it 

would surely object that the interest was not received by it, as it had credited the as- 
sessee 's account with the interest. 


5 - (») The assessee's return of income showed Rs. 36.057 from other sources which 

includes Rs 3,107 from Mmaksayar which he has given in the detailed explanation of 

the return. This figure was accepted and assessment was made according to the return 

litmaksayar is the income from the settlement of the right to collect a particular kind 

of earth in a particular area during a particular season for the purpose of extracting 

saltpeue. This was admitted by the assessee’s agent during the hearing of the review. 

In the statement appended to the return of income for the year 1923-24. f^imaksayar 

is alternauvely described as income from letting out right to collect earth for salt- 

pelre. He thus admitted that it is not the price of earth sold. In a note appended 

It IS stated that Nimaksayar should be exempt from taxa- 

ent ” The assessee is therefore giving differ- 

f source of income in order to evade his 

fM saknetre ^ IVi maAsayar is not the price of earth 

for saltpetre is a finding of fact supported by the assessee’s own statement 

25 income casual It is shown in the return for 1923-24. 1924- 

dltsion of the \ of repetition. A reference is invited to the 

uecision ot the Allahabad High Court in In the matter of Messrs Chuni / nl 

Ralyan DasU) ; that decision is to the effect that a receipt is not necessarily casual 


u) I I. T. C. 419. — 
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exempt under the Permanent Settlement Regulations which were passed long before 
the inconie-tax law was enacted. I assume that there is an implied reference to the 
decision of the Patna High Court in Maharajadhiraj of DarbhanRa w Commi&- 
sioney of Income-iax, Bihay and Oi’issn (i) that non-agricultural income of perma- 
nently settled estates is not liable tp income-tax if it was included in the assets of the 

estate at the time of the Permanent Settlement and that the real question is whether 

income from N imaUsayay is governed by that decision. Now. in the first place, the 
assessee has at no stage of the case either produced any evidence on this point or even 
applied for any opportunity to do so. The claim that this sair is governed by the Per- 
manent Settlement was not made either in the appeal petition or in the application for 
review. There is thus no evidence whatever in support of the implicit allegation 
that Nimaksayar was included in the assets of the Hatwa Estate at the time of the 
Permanent Settlement. A reference to the Permanent Settlement Regulation of 
1793 further shows that ordinarily only Jalkar, Banhar, Falkar and ground rents of 
markets were allowed to the Zamindars and all other s.'t/V.s were prohibited. If there- 
fore the present contention had been really before me in review I should have been 
entitled to find as a fact that income from f^imaksaynr was not included in the assets 
of the estate at the time of the Permanent Settlement and that it is therefore liable to 
be assessed to income-tax. 

6. On a point of procedure, I beg respectfully to point out that the Court has 
directed me to state a case on an alleged point of law that was never raised before me. 
Section 66 (3) of the Act provides that the High Court may order the Commissioner 
of Income-tax to state a case when he has previously refused to state one on the ground 
that no question of law arose, in the present case 1 did not refuse to state a case on 
the question whether income from X inuiksayay was exempt under the Permanent 
Settlement Regulations because I wa.s not asked to refer that question. The assessee 
did not in point of fact definitely frame the question that he wished to be referred ; 
but as he did not even make the claim that is now put forward it is evident that this 
question of law was not even implicit in his application. 

K. P. Jayaswal and H, Prasad, for the assessee. 

C.M. A^aru'ala, for the Crown. 

JHDGMEN'r. 


DAWSON MILLER, C.J. — I his case comes before us under section 66 of the 
Indian Income-tax Act upon a case slated by the Commissioner of Income-tax. 
The assessee, the Maharaja Bahadur of Hathwa. complains in respect of two items 
upon which he has been assessed to income-tax. The first item is the income upon 
certain Government securities valued at 41 lakhs of rupees which were deposited with 
the Imperial Bank to secure an overdraft which during the year of assessment has been 
taken at a sum of close upon 13 lakhs of rupees. The interest payable upon the 
overdraft amounted to Rs. 82,179- 'I he securities which were lodged with the Bank 
to secure [)ayment of the interest upon that overdraft brought in an income in the way 
of dividends of Ks. 1,59,000. These dividends as they fell due were received by the 
Bank under a general power of attorney granted by the assessee to the Bank. They 
were credited to his account and from month to month the sums due for 
interest on the overdraft were in the same way debited to the assessee s account. The 
assessee contends that this source of income, at all events to the extent of Rs. 82,179. 
which represents the interest on the overdraft paid to the Bank, should be deducted 
from his taxable income. The argument put before us in the case is. in the first place, 
that these securities having been hypothecated to the Bank by way of security for *he 
overdraft arc in fact no longer the property of the assessee and ought to be treated as 
the property ol the Bank. The Bank, however, merely has a charge upon the interest 

of the properties to secure payment of the interest on the overdraft and possibly a 

charge upon the corpus to secure repayment of ihe overdraft itself, but the securities 


(i; i I. T. C. 303. 
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in no way cease to remain the property of the assessee and the dividends payable on 
the securities are undoubtedly part of the income of the assessee. 

The main argument addressed to us is an argument based really upon the analog>’ 
of the deductions which are made in the case of a business where if the business con- 
cerned borrows money from the Bank in order to invest it in the business as part of 
its capitn), then the interest payable to the lender upon the sum so borrowed may be 
deducted from the profits of the business. The principle in such a case is no doubt 
a sound one, and it has been recognised by the framers of the Income-tax Act but 
only in the case of income derived from business. Under section lo of the Income- 
tax Act the tax is payable under the head “ business *' in respect of the profits or 
gains of the business carried on b)’ the assessee, but from such profits or gains certain 
deductions are allowed in computing the taxable income. One of these deductions 
is in respect of capital borrowed for the purpose of the business, where the payment 
of interest thereon is not in any way dependent on the earning of profits, the amount 
of the interest paid. It seems to rne quite right and proper, and in fact it is the 
law, that where persons carrying on business have to borrow money for the working 
capital of their business, that which they have to expend in order to obtain the capital 
should be deducted from the actual profits which they make; but in the case of a 
private individual no such considerations necessarily arise. In the present case it 
cannot be said that the overdraft was in any way obtained for the purpose of carrying 
on any busiriess or. except to the extent of about 3 ^ lakhs, for the purpose of invest- 
ment producing profits which might be considered as income. In fact we do not know 
for what purpose the overdraft was taken with the exception of the sum named. Apart 
from that sum of 3 a lakhs it does not appear that any of it was invested. It is 
noticeable that in the corresponding section which applies to the pre.^enl case, namely 
section 8 of the Act, no such deductions are there mentioned; That section says 

reined of t ■ ^ securities ’in 

respect of the interest receivable by him on any security of the Government of India 

ornn h debentures or othei* securities for money issued by 

Private ^ Had it been intended that where a 

T i!i u either from his Bank, or from any other source he 

hH • M taxable income 1 have not 

hni provision would have been made to that effect in thrAct 

but m the other sections of the Act, apart from those dealing with incori^rd^rUerf 

exemption included. Pn'ma facie therefore the 
assessee is bound to pay income-tax upon all the profits which come under th^. 

Section 4 of the Act states in vel^ broaT terms .tt son 

Those investments form nart nf overdraft was taken for investment 

interesting toToteS^^^^ Bank. andT^ 

has been allowed by the Commissioner as aTduction from"the^^ 

appears to have been done^ nnr}*.*- <r 4 a ^^ancuon from the taxable income. 1 his 

Revenue. Under wbTt Provision of .grAct itTs done b" of 

seems fair and reasonable that such deductions should b?maL ‘‘‘*"'>“ 0 ^. but it 
that .h/rcome'’r1 ^orlel^^^^c'eted’ hi C"' ^ 

attorney and received on his account received by his 

.... ... 
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the principal It was received by the agent on behalf of the principal. On this part 
of the case therefore I consider that the assessee’s claim fails. 

1 he other point relates to a sum of Rs. 3,107 which comes under the head of 
income received from other sources. The actual source from which this income is 
derived is stated by the Commissioner in the case. It is called Siwakf^ayar, that is 
income from the settlement of the right to collect a particular kind of earth in a parti’ 
cular area during a particular season for the purpose of extracting saltpetre 

assessee's ^emindari. 

I he right to extract that earth is apparently let out to tenants and in return 
for that right the assessee receives something in the nature of rent or royalty. 
It was contended that this is merely casual income and non-recurring. That 
fact, however seems to be concluded by the findings of the Commissioner. 
He states in his case that it is not casual income. It is shown in the return 
for the years 1923-24, i924--’5 and 1925-26. It is thus clearly capable 

of repetition, and finally he says that, in his opinion, the receipts from Nitnaksayaf are 
neither casual nor non-recurring. That is a finding of fact and unless that finding of 
fact was come to by some improper process or by failure to give effect to some rule of 
law it is binding upon this Court. It has not been shown to us that the facts before 
the Commissioner were not such as to justify him in coining to that conclusion and, 
therefore,' by his conclusion we are bound. 

It was further argued with regard to this part of the case that the income derived 
from this source is really not income at all, but in the nature of a sale of a part of the 
earth appertaining to the assessee s zemindari ; in other words, that it was a transfer 
of one kind of capital into another, namely, the transfer of this particular sort of earth 
into money. It is, however, of a recurring nature and it is net casual and in such 
cases it seems to me that it is quite impossible to dis'inguish the rents or royalties, 
whatever they may be called, arising from this source from the rents or royalties arising 
from the letting of coal or other minerals in the earth, or income which arises from the 
produce of the earth whether it be that on the surface or whether it be that beneath 
the surface, provided that it is not non-recurring or casual, and provided that it is not 
in the nature of a sale. On this point therefore I think that the assessee’s case 
must fail. 

The result is that the decision of the Commissioner of Income-tax must be upheld 
and this application must be dismissed. The Commissioner is entitled to his costs in 
this case. The costs ordinarily awarded are Rs. 300, but as the assessee has already 
deposited a sum of Rs. zoo we tklnk that the costs payable by him should be Rs. zoo 
in addition to that amount. 

FOS TER, J. —I agree. 

[170] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Befor'e Mr. Justice Pratt, Chief Justice, Mr. Justice Maung Ba and 

Mr. Justice Cunliffe. 
tsrd December, 1926.] 

A. Eggar ... Assessee.’* 

V. 

The Commissioner of Income-tax, Burma • • Referring Officer. 

Income-tax Act {XI of 1922), Sees. 4 (3) (i> & ti— Income from salaries — Creation of chari- 
table trust in respect thereof — Claim of exemption as income of the trstst • ■‘Trssst, if treated. 

The aisessee, a Governnienl servant, was permitted by the Government to accept an appoint- 
ment under the University of Rangoon on condition that he assigned the whole of the salary he 
received therefor, to be held in trust for the benefit of the University and its students. In pursuance 
thereof, the assessee paid each month the salary drawn by him into a separate account and the 
moneys therein were devoted to the purposes of the University Boat Club. A draft trust deed con- 
taining a declaration of the said trust was sent by the as.sessee for approval but no deed embcdying 
the terms of the trust was executed by him. 


• 0927^ I.I. R. 4 Rang. 538 ; A.I.K. (1927) Kang. 9 S : »oo Ind. Cas. 255. 
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On an asseftstnent of the emoluments otider Sec. S of the Act as the personal income of the 
assessee. it was contended that they were never in fact his income but that they were the income of 
the trust and as sndh e.iempt from assessment. 

Held, that though under the circumstances of the case there was a valid trust for charitable 
purposes, the emoluments not being income derived from property held under trust, were not exempt 
from assessment under Sec. 4 (3) Ci)of the Act. 

/« re Lachman Das Narain Das of Casimpore, i 1. T. C. 378. referred to. 

Case [Civil Reference No. 13 of 1926] stated under section 66 (3) of the Incomc- 
Utz Act, XI of 1922, by the Commissioner of Income-tax, Burma, for the opinion of the 

High Court. 

CASE. 

Statement of Facts and Qu 4 stion referred . — This is a reference under section 
66 (2) of the Indian Income-tax Act, 1922, made on the application of Mr. A. Eggar, 
Barrister-at Law, who at present holds the appointment of Government Advocate, 
Burma. The assessment out of which the reference arises is for the official year 1925- 
26. During the previous year {i.e., the year ended 31st March 1925) Mr. Eggar held 
the post of Deputy Government Advocate. Mr. Eggar also held during the same year 
the appointments of Senior Law Lecturer, University College, and Professor of Law, 
University of Rangoon. For the two latter posts Mr. Eggar received during the year 
emoluments amounting in all to Rs. 7,299. The sums constituting this total amount 
of Rs. 7,299 were paid at intervals and at the times of payment the appropriate 
amounts of income-tax were deducted by the disbursing officer in accordance with the 
provisions of section 18 (2) of the Indian Income-tax Act, 1922. .At the time when his 
assessment to income-tax for the year 1925*26 was made Mr. Eggar took exception to 
the inclusion of the sum of Ks. 7,299 which he received as Senior Law Lecturer and 
Professor of Law in his total income for the purposes of the assessment. Mr. Eggar’s 
objection to these emoluments being included in his private income was that he was 
bound to hand over these amounts to a trust. The Income-tax Officer having decided 
against him Mr. Eggar appealed. The .Appellate Officer also having decided against 
him Mr. Eggar has called on me to make a reference under the provisions of section 66 
(2). Copies* of (i) the assessment order of the Income-tax Officer, (2) Mr. Eggar’s 
appeal against the assessment, (3) the appellate order of the Assistant Commissioner 
(Deputy Commissioner of Income-tax), (4) my order in revision, (5) the second appel- 
late order and (6) Mr. Eggar s application to me asking for this reference, are en- 
ebsed and are marked I. II, Ilf, IV, V and \T respectively. The question of law now 
referred arises out of the appellate order marked V. I also attach copies of further 
corrwpondence between Mr. Eggar and myself (marked VII, VIII, IX and X) on the 
subject of the trust deed which Mr. Eggar was understood to have executed. 

2. In order to a proper understanding of the question at issue it is necessary to 
set out the facts relative to Mr. Eggar’s appointment as Senior Law Lecturer and 
Professor of Law and the circumstances in which the alleged trust is said to have been 
created. 

An enclosure to this reference contains copies of the relevant resolutions, notifi- 
cations, letters, etc. These are designated by capital letters and references to them 
in the folkming statement are indicated accordingly. 

In December 1922, consequent on the resignation of the late U May Oune the 
^veming Body of the University College resolved to offer the appointment of Senior 
Iaw Lecturer to Mr. A. Eggar. The ExecuUve Member of the Governing Body of the 
University CoUege, Rangoon, wrote to Mr. Eggar offering him the Senior Law Lecturer 
ship which, he said, presumably carried with it the Professorship of Law. In his letter 
the Executive Member asked whether, if Mr. Eggar accepted the offer, he would oh 

tarn the sanction of the Government of Burma for his holding these 
addition to his then official post as Deputy Go vernment Advocate. 

" Omitted tn the present report. 


ippomtments in 
Accordingly on 
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receipt of this letter Mr. Eggar wrote to the Chief Secretary asking him to obtain the 
necessary sanction. On glh January. 1923 the Chief Secretary replied refusing sane' 
tion. 1 hereafter on tylh January 1923 Mr. Eggar again iviote to the Chief Secretary 
asking that the matter of his acceptance of the post of Senior Law Lecturer might be 
reviewed m the light of an ofier that he should assign the whole of the salary that he 
should receive from the Law Lecturership and Professorship to the Vice-Chancellor to 
be held by him on trust and expended for the benefit of the students upon— 

(1) the expenses of producing a series of printed lectures on the laws of India 
and Burma ; and 

(2) the encouragement of aquatic sports and the establishment of a boat club for 
the University. 

This proposal was accepted and in a letter, dated 23rd January 1923, the Chief Secre- 
tary agreed to Mr. Eggar’s accepting the appointments of Law Lecturer and Professor 
of Law on the conditions set out in his letter. In the closing sentence of this letter 
the Chief Secretary asked Mr. Eggar to take the necessary steps to put his offer regard- 
ing the pay of these two appointments into effect. On receipt of this letter Mr. Eggar 
wrote to the Principal. University College, informing him of the Government’s approval ■ 
of his taking the two appointments and the condition on which the approval was given. 
Mr. Eggar attached a draft deed for the approval of the authorities concerned. There 
having been some delay in making the appointment of Professor of Law there was 
further correspondence between the Chief Secretary and the Vice-Chancellor of the 
University. Finally in June 1923 Mr. Eggar was gazetted as Professor of Law. 

It appears that each month on drawing the salary attached to the appointments of 
Law Lecturer and Professor of Law, Mr. Eggar paid these amounts into a separate 
account and that the monies in question have been devoted to the purposes of the 
University Boat Club. 

Mr. Eggar. however, never executed a trust deed. 

Mr. Eggar gave personal receipts on the pay-bills for the amounts in question. 

3. 1'he question which l ain asked to refer is as follows • — 

" VVhether the sum of Rs. 7,299 stated in the assessment to be allowances as 
Professor of Law and Law Lecturer should be included in the personal income of the 
as^essee, or should be treated as the separate income of a trust ?” 

Opinion of Commissioner of Income’tax. In my opinion the whole of the 
amount in question was received by Mr. Eggar as salary and, as such, ought to be 
included in his total income for the purposes of assessment. The College and Univer- 
sity authorities unquestionably made the payment to Mr. Eggar as salaries for work 
done by Mr. Eggar. Indeed the provisions of the Rangoon University Act would not 
have permitted these sums to be paid otherwise than as salary. It is perfectly clear 
from the letter of the Vice-Chancellor (K) that the University authorities regarded the 
proposal to create a trust merely as Mr. Eggar’s mode of spending money which he 
had received as salary. 

2. In his petition of appeal Mr. Eggar takes the line that the main charging 
section of the Act is section 3. He claims that, as the monies in question were not 
received by him, they do not form part of his income and therefore they are not made 
chargeable by section 3 ; and that it is illogical to apply the provisions, of section 7 to 
make chargeable income which is not made chargeable by the main charging section. 
The fallacy underlying the above argument appears to arise from the omission to 
notice that the provisions of section 3 are “ in accordance with and subject to the pro- 
visions of this .\ct.” This point was made clear in the case D. F. Chalmers v. 
Government U). Furthermore, section 3 is not the main charging section in the 
sense that it defines what classes or kinds of income shall be liable to income-tax. 
The section which does that is section 4 ; an^ section 4(1). owing to the inclusion of 
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the words “ as described or comprised in section 6,’’ links up section 4 with section 6 
which, owing to the words '* in the manner heieinafter appearing, ’ links up section 6 
(and with it section 4) with the whole of Chapter III including section 7. According- 
ly the test in the present case is whether Mr. Eggar received the amounts in question 
as salary. In my opinion it is unquestionable that he did so. Accordingly the 
amounts in question should be included in his income for the purpose of the assess- 
ment. 

3. However, it does not appear that in the circumstances of the present reference 
it is necessary to go into these general questions. Mr. Eggar did not execute a deed 
embodying the terms of the proposed trust. Section 5 of the Indian 1 rusts Act, 1S82, 
lays down that to make a valid trust of moveable property it is necessary either (a) to 
execute a deed and register it, or (6) in the case of a verbal trust to hand over the 
property to the trustee. In the present case no deed has been executed. According- 
ly it is clear that the money comes into the hands of Mr. Eggar tn propria Persona 
and is not paid to a trust. Even if Mr. Eggar hands over the money to himself as 
trustee he receives it first qua Mr. Eggar. 


Davies, for the assessee. 

Keith, fox the Crown. 

JUDGMENT. 

MAUNG BA, J. — I have had the advantage of reading the Judgments of the 
learned Chief Justice and my learned brother Cunliffe. 

The facts leading up to this reference made by the Commissioner of Income-tax 
have been fully set out in their Judgments. The question referred is : Whether the 
sum of Rs. 7,299 stated in the assessment to be allowances as Professor of Law and 
Law Lecturer should be included in the personal income of the assessee, or should be 
treated as the separate income of a trust ? 

When the Government permitted Mr. Eggar to accept the Law Lecturership and 
Professorship, which carried an allowance of Rs. 300 each, he most generously agreed 
to a condition that he should assign the whole of the salary that he should receive 
from those appointments to the Vice-Chancellor of the Rangoon University to be held 
by him on trust and expended for the benefit of the students upon (x) the production 
of a series of printed lectures on the laws of India and Burma and (2) the encourage- 
ment of aquatic sports and the establishment of a Boat Club for the University. 

To his credit it may be mentioned that Mr. Eggar has carried out the condition 
of his appointment. The Commissioner of Income-tax in his statement admits that 
each month on drawing the salary attached to the appointments of Law Lecturer and 
Professor of Law, Mr. Eggar paid these amounts into a separate account, and that 
the moneys in question have been devoted to the purposes of the University Boat 
Club. But the Commissioner was of the opinion that the moneys came into the,faands 
of Mr. Eggar in Propria persona and w'as not paid to the trust. For that opinion 
he gave these reasons : (i) that Mr. Eggar had not executed a deed embodying the 
terms of the proposed trust ; and (ii) that section s of the Indian I'rusts Act. 1882. 
lays down that to make a valid trust of moveable property it is necessary either to 

execute a deed and register it. or in the case of a verbal trust to hand over the oro 
perty to the trustee. 


It IS true that Mr. P:ggar has not executed a trust deed. He has, however sub- 
mitted a draft deed of trust to the Vice-Chancellor but the latter has not had time to 
examine it. In forwarding a copy of the draft deed to the Principal of the University 
College Mr. Eggar stated that " the Government have no objection to my taking the 
appointments of Law Professor and Senior Law Lecturer on the terms that I dedicate 
my salary in the manner indicated in the draft deed which is forwarded herewith for 
the approval of the authorities concerned.” In that draft we find this • '* I declare 
that all the emolument.s to which I may be or become entitled as Professor of Law at 
the University of Rangoon and Senior I.aw f.ecturer at the University College shall be 
Ii — 37 
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held in t^st for the benefit of the University and the students, etc.’* So it seems 

cle^ that Mr. Eggar has made a clear declaration of his intention to create a trust 
and that he has carried out that intention. He has practically divested himself of his 
nghU to the salary in question and has held it in trust for the University. The leam- 
ed Coi^issioner of Income-tax has overlooked the saving clause in section i of the 
Indian Trusts Act by which private religious or charitable endowments are exempted 
from the operation of the Act. Of course the principles laid down in that Act may be 
accepted for guidance. Under the Act executory trusts may be claimed as obligations 
in the nature of trusts as provided for in sections 92 and 94 of the Trusts Act. The 

in section 92 is founded on the maxim that equity imputes an 
intention to fulfil an obligation. Although the salary in question may be treated as 
tr^t money, it still remains to be seen whether it can be brought within the exemption 
laid down in clause 1 of sub-section 3 of section 4 of the Income-tax Act, The clause 
reads . Any income derived from property held -under trust or other legal obligation 
wholly for religious or charitable purposes etc.,etc”. The language used is plain. The 
income to ^ exempted is the income derived from property held under trust or other 
legal obligation wholly for religious or charitable purposes. The income in question 
can in no sense be considered as income from property so held. That being the case, 
the benefit of this clause cannot be claimed for the income in question. According to 
that clause, the income derived by investment of the trust money may be brought 
within its exemption. It therefore seems hard that the trust money itself will not be 
exempted and unless and until this clause is amended to include such trust property 
that hardship must continue. The learned Judges of the Allahabad High Court who 
decided a similar reference by the Commissioner of Income-tax of the United Pro- 
vinces in In the matter of Messrs Lachman Dafi Narain Das (i), held a similar 
view. In that case a certain portion of the profits of a registered business firm was 
allocated to charitable purposes. The learned Judges held that the portion thus 
allocated could, in no sense, be treated as income derived from property held under 
trust or legal obligation. So my answer to the question referred will be that the 
remuneration in question cannot be brought within the exemption of that clause but 
is taxable as salaries under section 6 of the Income-tax Act. 


CUNLIFFE, J. — I concur. In my opinion this assessment should be upheld but 
on a technical point and a technical point only. In the month of December 1922, 
the respondent, Mr. Eggar, was occupying the dual position of Assistant Govern- 
ment Advocate and Secretary to the Legislative Assembly. On the 22nd of that 
month, he received an offer from the Governing Body of University College, Rangoon, 
to take up the post of Lecturer and Professor of Law at the College. On the same 
day he applied for sanction to the Chief Secretary for his acceptance for the offer 
made. On the 9th of January, the Chief Secretary replied regretting that the Home 
Member was unable to sanction the acceptance as “y.our appointment is a whole-time 
one and it is felt that the additional work would be too heavy a tax on your time ”. 
On the 17th January 1923, Mr. Eggar again wrote to the Chief Secretary proposing, 
if sanction could be given to him, to assign the whole of his salary from the lecturer- 
ship and the professorship (Rs. 600 a month) to the Vice-Chancellor to be held by 
him on trust and expended for the benefit of the students of the University upon (i) 
the expenses of producing a series of printed lectures on the Laws of India and Burma, 
and (2) the encouragement of rowing and aquatic sports and the establishment of a 
boat duly at the University. This altruistic offer appears to have touched a chora. 
The question of the too heavy tax upon Mr. Eggar’s time was waived and the Chief 
Secretary on the 23rd January replied that there would be no objection on the part of 
Government to Mr. Eggar’s accepting the two positions and he desired Mr. Eggar 
to take the necessary steps to put his offer regarding the pay of the two appointments 
into effect. Mr. Eggar then informed the authorities of the University that Govern- 
ment had withdrawn their objection and he was at liberty to take the position on the 
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terms laid down. He was duly appointed. Subsequently we find (he Chief Secre- 
tary writing on behalf of the Home Member to the Vice-Chancellor, Sir Robert Giles, 
asking whether the conditions approved of had been complied with and Sir Robert 
replied that Mr. Eggar “ has made arrangements for his emoluments in both capaci- 
ties to be placed in trust for the purpose of defraying the cost of printing his law 
lectures, etc., and instituting and maintaining a boat club for University students. He 
is to be one trustee, the Vice-Chancellor the other.” Sir Robert added that for the 
purpose of this trust, Mr. Eggar had drafted a rough Trust Deed, which he. Sir 
Robert, had not yet had time to look at. He- also added “ that the Standing Com- 
mittee approved of Mr. Eggar’s proposals to deal with the emoluments, but this 
Committee is not really concerned with the manner in which the lecturer spends his 
salary. ” That, indeed, appears to have been all that ever was done in the matter of 
establishing a trust ; presumably, however, the young Barmans received their preli- 
minary tuition in rowing and aquatic sports and no doubt Mr. Eggar’s lectures were 
printed and available to those who wish to profit by their perusal and study. 


On the 3rd May 1926, Mr. Rodriguez. Income-tax Officer. Salaries, assessed 
Mr. Eggar, who, by this time, had become Government Advocate of the Province for 
income-tax and among the items of Mr. Eggar’s annual income he included 'rs 
7,299 allowances as Professor and Law Lecturer. On the 17th May 1926, Mr Ecgax 
petitioned against the assessment, alleging that the sum of Rs. 7,299 mentioned a^ve 
was not part of his annual income, but was the income of a trust for the benefit of 
the students of Rangoon University. He put forward an appeal against the assess- 
ment on the 17th May, in which he elaborated his standpoint on the same lines con- 
tained tn his petition ; and he added that he only accepted the post of Professor and 
Law Lecturer on the condition that he should receive no income or salary from th*» 
University and that the honorarium granted him for the performance of his duties as 
far as the University was concerned should be held in trust for the benefit nf 
students. His appeal was disallowed. Mr. Alexander, the Deputy Commissioner 
took the view that he had actually received the allowances as remuneration fT tS 
^rvices rendered. Mr. Alexander also wrote another order on the s^b^ect J?er his 

Zh h Mackenzie adds that in the present 

?he h “ds"o? M"“EggaT'',;‘ 

Mackenzie winds up his opinion by saying : “ Eren*?f Mr *EBMr'*h° H 
money to himself as trustee, he receives it first Mr. Egga^/? 

&mor Law Lecturer at the University College shall be held in trncfT and 

the University and the students and expended npL or the benefit of 

incidental costs of producing a series of lectures on the Laws of Tndi and 

(2) establishing a boat club for the students, purchasing boats anH and 

o settle the details of these schemes and the apSifn oAL? / ^ower 

vested in the Vice-Chancellor for the^H * as power 
University and myself subject (where necessary^ tn thl f , l time being of the 
lor of the University.” necessary; to the final decision of the Chan<S 
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At the hearing Mr. Eggar contended through his learned counsel that effect 
should be given to his intention on an eouitable principle which is laid down in the well- 
known English Chancery case of Holroyd v. Marshall, (i). That case is an authority 
for the equitable doctrine that on a contract agreeing to make a transfer of property, 
the beneficial interest in that property is immediately passed to the transferee pro- 
vided the contract is one of which a Court of Chancery would decree specific perfor- 
mance. I am inclined, however, to think that the principle laid down in Holroyd v. 

Marshall (i) and in the long line of English and Indian cases which have followed 

its decision, cannot be applied in the present case. I he maxim in equity which 
considers as done that which ought to be done is almost invariably applied to cases 
in which some default or fraud has taken place for which reason the assistance of the 
Court is asked. I am much more inclined to regard the whole of this transaction as 
being nothing more or less than executory trust. The deposit of the draft so-called 
Trust Deed was in my view in law a direction to create an executory trust. Execu- 
tory trusts are exceedingly common in the United Kingdom. The directions to create 
them are usually found in wills and marriage settlements and often covenants to 
settle after acquired properly have been confirmed. Where, too, the creator of the 
trust nominates himself as a trustee tor the cesti que the Courts have always 
looked generously upon the intention of the declaration. It is quite true that cove- 
nants to settle usually only affect corpus and not income, but effect has been given 
where a plain intention is shown to trusts concerned with income alone ; for trusts and 
legal estates are governed by the same rules. It is quite true that a voluntary 
covenant to create a trust is not enforceable, but if the whole of the circumstances of 
this case are examined, it will be seen that there was a valid contract between the 
Government and Mr. Eggar enforceable in law from which this voluntary trust sprang 
and the true test is whether, on the whole construction of the letters passing between 
the parties and also of the draft Trust Deed, there was an intention to give third 
parties immediate equitable rights. In my opinion, that test is fulfilled. 

The Commissioner for Income-tax, however, contends that any question of a 
trust in India is controlled by the provisions of the Indian Trusts Act of 1882. That 
is quite true if the trust in question does not happen to be a charitable trust. But 
the preamble to that Act has been interpreted to exclude all charitable trusts from the 
operation of the statute. I therefore arrive at the next question as to whether this 
executory trust is in fact a trust for charitable purposes. I. think that the arrangement 
entered into here comes w'ell within the definition of a charitable trust laid do^vn by 
Lord MacNaughton in Pemsel’s casei2). 

Such being the case, is this charitable executory trust exempted under the Indian 
Income-tax Act of 1Q22? Section 4, sub-section (3), sub-paragraph (i) of the 
Act reads : 

“ This Act shall not apply to the following classes of income. Income derived 
from property held under trust or other legal obligation wholly for religious or charit- 
able purposes, and in the case of properly so held in part only for such purposes, the 
income applied or finally set apart for application thereto.” 


And sub-paragraph (2) of the same sub-section runs : 

“ Any income of a religious or charitable institution derived voluntary 

contributions and applicable solely to religious or charitable purposes- 

It is with a good deal of regret that I am unable to hold that Mr. Eggar s gift 
comes within the ambit of either of these paragraphs. Paragraph C2I o yious y 
not apply as the income there mentioned is of course the income, • 

hands, of the charitable or religious institutions. As to paragraph (i). m ^ 
trust would fulfil all the requirements laid down were it derived 

legal definition of personal property is a very wide one. It has ^ 

debts, in certain circumstances, to choose m action of all kinds, to copyright , 
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patents, to debentures and even to Government annuities, but I cannot think that 
even this wide interpretation can include the right to a future salary. It is true that 
Mr. Eggar, having regard to his covenant with the Chief Secretary, received his salary 
and his position in a fiduciary capacity alone, but as that salary was not income 
derived from property held on trust he cannot be considered as able to obtain the 
benefit of the exemption. )t is with reluctance, as I have said, that I uphold this 
assessment. Whether such action on the part of the authorities will encourage similar 
public-spirited efforts it is not for me to say. I can well imagine, for example, that 
on difterent facts the receipt of extra emolum^^nt such as this might place the assessee 
within a different category of assessment, for example, in relation to super-tax. There 
a real hardship would accrue. 

For these reasons, however, I think the assessment should be upheld. 

PRATT, C.J, — The Commissioner of Income-tax has under section 66 (2) of the 
Indian Income-tax Act referred to this Court the question whether the remuneration 
received by Mr. Eggar for his services as Senior Law Lecturer, University College and 
Professor of Law, University of Rangoon, should be included in his personal income 
for purposes of assessment to income-tax. 

Mr, Eggar was Deputy Government Advocate and the sanction of the Local 
Government was required before he could take up the appointments under the 
University. 

The Local Government consented to Mr. Eggar accepting the appointment on the 
condition that he assigned the whole of the salary received from the Lecturership and 
Professorship to the Vice-Chancellor to be held by him on trust and expended for the 
benefit of the students (and of the University) upon (i) the expense of producing a 
series of printed lectures on the laws of India and Burma and (2) the encouragement 
of rowing and >aquatic sports and the establishment of a boat club for the University. 

The Chief Secretary to the Government in his letter stating that there was no 
objection to Mr. Eggar taking up the posts under tHe University stated that he was 
desired to ask him to take the necessary steps to put his offer regarding the pay of the 
two appointments into effect. 

Mr. Eggar accordingly drew up a draft trust deed, but no trust was formally 
constituted. 


The income-tax was deducted in advance from the sum due to Mr. Eggar from 
the University at the time of payment by the disbursing officer under section 18 (2) of 
the Income-tax Act. In his appeal against the assessment of his salary as Professor 
and Law Lecturer as personal income before the Assistant Commissioner of Income-tax 
Mr. Eggar took the position that the emoluments of his office under the University 
became the income of a trust from the time that he undertook his duties under the 
University and were never in fact his income. 


^fore us It has been argued on behalf of Mr. Eggar that under the circumstances 
there is a trust and that he received the money as agent of the trust and as trustee 
thereof himself. From the statement of facts drawn up by the Commissioner of 
Income-tax it appears that each month, on drawing the salary attached to the appoint- 
ments of Law Lecturer and Professor of Law. Mr. Eggar paid these amounts into a 
separate account and that the monies in question have been devoted to the pumoses 
of the University Boat Club. ^ ^ 

Under these circumstances it is to my mind clear that the money was the oersonal 
income of the assessee and only became trust money, if at all, when paid tato the 
separate account for the purposes of the boat club. ^ 

The exemption set forth in sub-section (3) (i) of section 4 of the Act has no 
apphcation since the emoluments in question are not income derived fr/%m *1^ 

held under trust or other legal obligation wholly for religTouT or chTrhlbfrpurS 
Mr. Eggar accepted the office of Law Lecturer and Professor under j-** 

that he disposed of his salary for the benefit of the UniversUrarnrLo.eS 
but It did not cease to be his salary by reason of his accepting^the condhion. 
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fh . ^ different had he accepted the office on condition 

nat* no salary. It was open to him to accept the appointment without 

pay. and to leave the University with liberty to devote the emoluments, which would 
ordinarily be paid to a Lecturer and Professor to charitable purposes, if they thought fit. 

He made no such agreement. 

He cannot therefore claim as of right exemption from income-tax with respect to 
his income, which he devotes to charitable purposes under an agreement 
with the Local Government, even if he has created a trust with respect thereto. 

It does not appear necessary to quote authorities on the point, but I note that a 

similar view was taken by a Bench of the AHahabad High Court recently In the 
matter' of .Ucssrs. Lachuian Das, t^afain Das of CawnPore. (i) 

It was there held that a dedication by the three active members of the firm of a 
share of the profits of their business to charitable purposes did not convert that portion 
of their income into income derived from property held under trust or other obligation 
wholly for religious or charitable purposes, and that it was not exempt from assessment 
under clause (3} (i) of section 4 of the Income-tax Act. 

My answer to the reference would be that the sum of Rs. 7,299 stated in the 
assessment to be allowances as Professor of Law and Law Lecturer should be included 
in the personal income of the assessee. 

We are agreed that the reference shall be answered in these terras, but we make 
no order as to costs. 


[ 171 ] IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Beasley 

and Mr. Justice Curgenven. 

[31st August, X926.] 

Ratan Singh . . Assessee. 

V. 

The Commissioner of Income-tax, Madras. . . Referring Officer. 

Iruome-tax Act {XI of igzz). Sec. 10 (2) (»), (t//) ^ {ix^^Renewal of parts of machine^It 
capital or revenue expenditure — peduetions under See. 10 — If disfunetive and cumulative. 

Per Chief Justice and Beasley. /.—The allowances Specified in Sec. 10 of the Income-tax Act 
most be treated as disjonettve and cumulative and not alternative and exclusive. Consequently 
Sec. 10 (vi) cannot be construed as extinguishing the right to deductions specifically outlined and 
defiined in the other clauses of the section. 

The question whether the substitution and renewal of old and worn out parts of a machine is 
capital expenditure or current repair is one of degree depending upon the circumstances of each case. 

/.—The question is one of degree and in other than extreme cases of mis- 
applications of principle is one of fact. The cost of any new parts which substantially change the 
identity of the machine, effect a substantial improvement or result in a substantial extension of the 
period of serviceableness, may be said to be capital rather than revenue expenditure. 

Case [Referred Case No. 25 of 1925] stated under section 66 (3) of the Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, in his letter No. 
261 of 1925, dated 12 — 12 — 1925 for the decision of the High Court. 

This case originally came up as an appeal [O.S.A. 15 of 1925] from the judgment 
of Mr. Justice Kumaraswami Snstri who refused to direct the Commissioner of Income- 
tax to state a case to the High Court on the questions raised in the present reference. 
The judgment of Kumaraswami Sastri, J., is reported as i I. T. C. 389. This appeal 
and another reference by the Commissioner with reference to the same assessee, on 
the question as to the meaning of “ obsolete ” in section lo (2) (vii), were heard and 
disposed of together. The judgment dealt with the questions argued as if arising in a 
case stated by the Commissioner. But as there was no case stated under section 66 
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of the Income-tax Act, the Commissioner made a reference under the Income-tax Act. 
The case so stated came up again before the Chief Justice, Mr. Justice Beasley and 
Mr. Justice Curgenven. Their Lordships the Chief Justice and Mr. Justice Beasley 
reaffirmed their opinions already expressed in the judgment in the appeal (O. S. A. i 5 
of 1925), while Mr. Justice Curgenven stated his opinion separately. 

The judgment of their Lordships the Chief Justice and Mr. Justice Beasley in O. 
S. A. 15 of 1925 is as follows: — 

This reference raises two points. The assessee’s business is that of an owner of 
motor-cars plying for hire. Only two points were raised before the learned Judge, 
though the first was raised under two heads. We propose first to dispose of the 
second contention. 


The assessee was the owner of a new car which very shortly after it was purchased 
met with an accident and had to be sold as scrap iron, and the learned Judge has held 
that this entitles him to claim a deduction under section 10 (2) (vii) of the Indian 
Income-tax Act of 1922 on the footing that this may be treated as having become, in 
the words of the Act, obsolete. It seems to us that this is contrary to the plain 
meaning of the language used. Obsolete machinery means machinery which though 
it is able to perfonn its function, has become in common parlance out of date and 
performs its function so indifferently or at such a cost that a prudent man, instead of 
continuing to use such machinery, would discard it and install more modern and more 
labour-saving machines. In our opinion the word obsolete is quite inapplicable to a 
new car which is only useless for its purposes because it has been broken to pieces in 
an accident and in our opinion this cannot be allowed as a deduction and we disagree 
with the learned Judge. [This question was the subject of a distinct reference dis« 
posed of separately : See. 2 I. T. C. 107, Ed.] 


A much more difficult point is raised with regard to the second matter which 
relates to certain items which were disallowed by the income tax authorities as being 
of the nature of capital expenditure which is excluded from deduction by section 10 
(2) (ix). That sub-section allows any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning the profits or gains of the 
business. The latter comes to a total of Rs. 31296-2-2, and it seems reasonably 
clear that the first three items were additions to the machinery and plant used by the 
finn, which can clearly be classed under the head of capital expenditure. The largest 
item is one of Rs. 1,925, which is described as the cost of an old car purchased from 
Tirali Srinivasa Aiyangar. The evidence of the assessee about that, which seems to 
have been accepted, is that he bought the car not to use it as a car but to resolve it 
into its component elements and use the parts for casual repairs to his existing fleet of 
cars. The remaining items are for the renewal of various parts of the cars actually 
engaged in the business of the assessee. 


The income-tax authorities rely upon a decision in Scotland under the statutes in 
vogue at the time, VI5J., section 1 2 of the Customs and Inland Revenue Act of 1878 
41 Vic. Chap. IS. That section directs the Commissioners in assessing the nrofits 
and gains of a trade to allow such deductions as they may think just and 
reasonable to represent the diminished value by reason of wear and tear during the 

machinery or applmnces used for the purpose of the concern and belong- 

kij - ^ ?*■ the concern is carried on. Upon that it was 

held m the case of Caledonian h ailway Co. v. Banks (i), decided in the Court of 
Exchequer m Scotland that the assessee could not deduct the actual expenses of 
unTe renewals and then proceed to claim an additional d^uction 

statute for the same thing under the guise of“r 

ana tear. With that decision no one wishes to quarrel • but it i* ar^ed tul 
hat the position under the Indian statute is quite diffWVnt 
o deductions and the sub-section allowing deductions must be taken to be 

(0 I T. c. 487. ^ 
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and it is not an answer to a claim which clearly falls within the words of any one of 
the sub-sections to say to the assessee that he must be deemed to have obtained that 
deduction under some other sub-section. Deductions are allowed such as are material 
for the decision of this case under section to (2) (v), (vi) and (ix). Clause (v) allows 
a deduction in respect of current repairs to building, machinery, plant or furniture, the 
deduction permitted being the amount paid on account thereof. It is said in this case 
that the renewal of parts of a machine cannot be treated as a current repair, but must 
be treated as a new addition of capital to enable the machine to be kept in proper 
running order. It is pointed out that by clause (vi) of sub-section (2) a deduction is 
allowed in respect of depreciation which has been assessed by Government at the not 
ungenerous figure of 20 per cent, and it is said that the assessee having had the 
benefit of this large deduction under clause (vi) cannot get the same deduction over 
again in another form by having recourse to clause (v). In our opinion, if the Legis- 
lature meant the various reliefs by way of deductions specified in section 10 of the 
Act to be alternative and exclusive, they could very easily have said so and in our 
opinion if any deduction claimed falls within the express words of any one of the sub- 
sections, it is not open to Government to say that it is really covered by the general 
provision of sub-section (vi). It is obviously arguable that most of the repairs in 
this case can be described as current repairs though of course the matter is one of 
degree. If a carburetter of a motor car ceases to function, we should incline to the 
view that the renewal of the carburetter in order to enable the car to keep the road is 
properly described as a running repair. On the other hand, if a car, as a result of an 
accident, has nothing left but a wheel and everything else had to be renewed, clearly 
the sensible view would be that the renewal of the car could only be described as an 
increase of capital. But apart from that, we have the provision of sub-section (2) (ix) 
which speaks in general terms of any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such profits or gains. With- 
out committing ourselves to a view as to what are current repairs within the meaning 
of clause (v), we think it reasonably clear that the cost of repairs set forth in the list 
that was handed up to us must be treated as an expenditure incurred for the purpose 
of earning the profits or gains of the business, and we do not think thatTt can pro- 
perly be treated as capital expenditure which is excluded from the operation of clause 
(ix). If this view be correct, the cost of an old car for the sole purpose of using bits 
and parts of it for carrying out repairs to cars on the road, which is the main item in 
the assessee s claim for deductions being nearly two-thirds of the whole, stands on 
the same footing as if he had obtained and used new parts for repainng his fleet of 
motor cars from time to time. In this case we feel that the Legislature has done that 
which is so often done in Indian Acts and that by enumerating too much and tiymg 
to cover every possible case, they have per^ incunatn given rnore than one remedy m 
respect of what is really one ground of deduction. But until and unless the Act is 
am^ded, we think that separate heads of reliefs must be treated as disjunctive and 
cumulative and hold that the deductions claimed except f 

items, fall within the express words of section 10 (2) (ix) and that the Scottish case 1 
inapplicable in India because the Act which the Scottish case 

which only contained deductions for depreciation and did "oL ^'^e the Indian , 
Specify under separate heads other deductions different y described Ue do not think 
it wduM be right to hold that what I may call the omnibus clause (Clause v ) can ^ 

construed as extinguishing ‘he right to deductions which are epefeally outh^^^ 

defined in other sub-sections of the Act. \\e feel tne resu r indeed is iust • 

to be one which gives more to the assessee ^ threw into the section 

but the fault is that of the draftsman 

the omnibus clause modelled on section the specific deductions 

that such a clause was not ^n.ed m an 

lnt"edTth cos's" On fhe reference,' there will be judgment for the Commissioner 

with costs to be fixed at R. 150. 
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CASE. 

As directed by the High Court in order in O.S.A- No. 15 of 1925 under section 66 
(3) of the Indian Income-tax Act, I refer the two following questions for the deci- 
sion of the High Court : 

(r) Whether the substitution of new parts in the place of old and worn out 
Ones in a machinery is capital expenditure, or is it in the nature of repairs or revenue 
expenditure, and 

(2) Whether such replacements are not in the nature of working expenses 
under section 10 (2) (ix) of the Indian Income-tax Act. 

3. The order issued to me directs me to refer these two questions with my own 
opinion thereon “ in the light of the observations contained in the judgment herein. *’ 
This order has placed mein a somewhat difhcuU position; for in the judgment en- 
closed with the order IheT Lordships have held that the expenditure now under con- 
sideration cannot be properly treated as capital expenditure. As however this was not 
the point which was before their Lordships in deciding the appeal against the decision 
of the Hon'ble Mr. Justice Kumaraswami Sastri, I believe I am right in considering 
that the matter is not /'e5 I therefore refer the two questions as directed 

in the order issued to me by the Deputy Registrar, Appellate Side. 

3. In my opinion the answer to the t,wo questions propounded is as follows : — 

(1) This depends on the extent of the substitution. The matter is one of 
degree. Every conceivable variety of case can arise from the case on the one 
hand of a car of which, let us say, only one wheel is left and all the missing parts are 
supplied (clearly a case of capital expenditure) to the case of a car with a leaking 
rubber connection — which is replaced — clearly a case of revenue expenditure. It does 
not seem to be possible to lay down any general legal principles on which’ the line bet- 
ween capital and revenue expenditure should be drawn, but it seems to me that in this 
case the Crown is on the right side of the line. The substitutions effec'ed in this 
case, viz. a new body, a new flywheel, a new radiator* a new carburetter, inner and 
outer bearings for the front wheel, new wheels, new main bearings and new pistons, 
were so extensive as to earn revenue for more than one year and prolong the life of 
the car beyond the period to which it could have been expected to last. The largest 
item in dispute is the cost of a car purchased from one Tirali Srinivasa Ayyangar. In 
my opinion that expenditure is of a capital nature as it increased the assets .of the 
business although the assessee subsequently decided to break up the car and use its 
parts in repairing other cars, 

(2) This question seems to be question (i) re-stated and the answ r, I think, 
should be the same. Both questions are questions of degree to be determined in each 
c^e and it is hard to see how any law or legal principles can arise in connection with 
their determination. A question of degree is almost necessarily a question of fact : 

Atkin, LJ. in Cooper v. Stubbs, (i), Mr. Justice Rowlatt in Cape Brandy Syndic 
cate case (2). 

K. V.Sesha Aiyangar, for the assessee. 

M, Patanjali Sastri, for the Crown. 


JUDGMENT. 

THE CHIEF JUSTICE AND BEASLEY, J. — Treating this as we are we 
gather, asked to do, as coming before us now to deal with the reference, we have 
nothingto add to what we said on the former occasion. That is the result of the 
best judgment we can apply to this matter. It is quite true that in the course of the 
a^ument both sides discussed whether the particular repairs in thi^ case can reason 
ably be regarded as being capital expenditure or not and on that we doubtl-ss 

^pressed our opinion. It may be right, it maybe wrong, but that is our answer 
reaffirmed to put the thing technically in order. 

(1) 10 T. C. 29. 

(2) 13 T. C 358. 
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referred by the Commissioner of Income-tax 
are U; Whether the substitution of new parts in the place of old and worn out ones 
m the machinery is capital expenditure, or is it in the , nature of repairs or revenue 
expenditure, and, (2) Whether such replacements are not in the nature of working 
expenses under section 10 (2J (ix) of the Indian Income-tax Act. The answer to 
both these questions depends upon the primary question, whether the expenditure is in 
the nature of revenue expenditure. I would say in reply to the first question, that 
ordinarily the substitution in a machine of new parts for old and worn our parts' is in 
the riature of repairs or revenue expenditure. This is quite evidently true of the sub- 
stitution, ^.g., of new tyres for old and worn out tyres in a motor car. But the state- 
ment needs to be qualified in some n.anner, because it is clear that by successive 
substitutions, an old motor car might be converted into a new one and that process 
would really be equivalent to selling the old car and buying the new one, a matter of 
capital expenditure. The question is really one of degree and it may perhaps be said 
that the cost of any substitution of new parts which substantially change the identity 
of the machine, effect a substantial improvement or result in a substantial extension of 
the period of the serviceableness, would be capital rather than revenue expenditure. 
But even such tests as these are not absolute, and the question whether any given item 
of expenditure is of the one or the other kind can only be answered on a consideration 
of the circumstances, is, in other words and. in other than extreme cases of misapplica- 
tion of principle, a question of fact. The same remark applies, in my view, to expendi- 
ture not being in the nature of capital expenditure, which may be allowed for under 
clause (ix). 


[172] IN THE HIGH COURT OF JUDICATURE AT CALCU'ITA. 

Before Mr. Justice Greaves. 

[20th August, 1926.] 

Mitchell and others . . Plaintiffs.'*^ 



McNeill & Co. .. Defendants. 

/ncome iax Ad {XI of i()22), Se<s. and ^^^Death of partner in a firm-’Suptr tax 

assessment on estate of deceased — Payment by the firm — Validity of the assessment on the estate of the 
deceased partner — Claim by firm for re-imbursement. 

After the death of a partner in a 6rm on ihe 14th June 1924, an assessment to super-tax for 
the year 1924—1925 was made on the 20th March 1925 on the estate of the deceased partner ejo of 
the firm under Secs. 55 and 29 of the Income-tax Act. The assessment was made on the income 
of the deceased partner for the previous jear ending 31st March 1924. which income was received by 
the deceased partner or his estate. The demand in respect of this assessment was made on thefiim 
who on pay mtnt of the same claimed repayment from the executors of the estate of the deceased. 

Held, that under the Indian Income-tax Act it was not within the competence of the taxing 
authorities to assess the estate of a deceased to super-tax and C9nsequently the estate of the 
deceased was under no liability to pay such tax. The payment of the tax by the firm being therefore 
a voluntary payment* the claim tor re-imbursement from the estate of the deceased was not su 

tdinable« 


L. P. E. Pugh, Surifa and Boren Bose, for the Plaintiffs. 

Pankridge, for the Defendants. 

JUDGMENT. 

This is an originating summons taken out by the administrator with 
the will annexed of the estate of Donald Fraser Mackenzie, deceased, and by the 
. executors of his will which has been proved in England, to determine a 
arises in the administration of his estate. The 

estate to pay to MacNeill & Co. a certain sum of money paid by . 

which I will presently state. In my view the procedure by w 

not applicable to a contentious matter of this nature which ‘".Iff ^ ® 

Neill & Co. to recover from the estate the sum in question. The procedure sho^ 

* (1927) 3« C. W. N. 630 i A. I. R. (1927) Cal. 518. 
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have been by suit, but as all parties agree to the matter being decided on originating 
summons I propose to decide it. 

The facts which I take from the plaint are not, I understand, in dispute. Donald 
Fraser Mackenzie died on the 14th June 1924. At the date of his death he was a 
partner in the 6rm of MacNeill & Co., but on his death his interest in that firm ceased 
as from the 3 1 St March 1924. His income from the firm for the financial year 1923-24 
was assessed to income-tax, and income-tax has been paid on that sum. A return 
for the purposes of income-tax was made to the revenue authorities by the adminis- 
trator on the 14th March, 1925. On the 20th March 1925 the revenue authorities 
purported to assess Donald Fraser Mackenzie’s estate to super-tax for the year ig24*2s. 
The assessment was made on Donald Fraser Mackenzie's estate c/o Messrs. 
McKeill & Co. under section 29 of the Indian Income-tax Act (XI of 1922) and a 
notice was issued under the said Act. By clause (5) of the notice the assessee was 
informed that an appeal might be presented under section 30 (1) of the said Act 
within 30 days. 

Details of the assessment were given at the end of the notice and they were 
described as “details of super-tax assessment for 1924-25. ” 

The administrator wrote demurring to the assessment on the iith May 1925 on 
the ground that the estate took no interest in the profits of the firm for 1924-25. The 
revenue authorities replied that the assessment for 1924-25 was made on the income 
of the previous year ending the 31st March 1924, which income was received by 
Donald Fraser Mackenzie or by his estate. 

The plaint states that the executors intended to contest the claim on the following 
additional grounds to that stated in the letter, namely, (i) that the assessment was 
invalid as not having been made on any individual, (2) that the Act does not provide 
for making an assessment on a Head man’s estate and (3) that the income of a dead 
man was not income of his executors. 


Thereafter the revenue authorities demanded payment of the amount from 
McNeill & Co. who paid the sum on the 19th September 1925. No assessment was 
made on that firm in respect of this sum. 

Under these circumstances McNeill & Co. have demanded repayment to them of 
this sum from Donald Fraser Mackenzie’s estate. 

The following questions are raised by the summons : — 


(i). Whether the plaintiffs as representing the estate are liable to pay the said 

to McNeill & Co. ? (2). Whether the payment was a voluntary payment ? (3). 

Whether the plaintiffs, as administrators and executors, were legally bound to pay the 

said sum ? (4). Whether the assessment was a valid assessment ? (5). Whether McNeill 

® ??.* interest in the payment > (6). What are the respective legal rights 

and liabilities in respect of the said sum } ^ 

” Assessee ’* is defined in the Indian Income-tax Act. 1922. as a person by whom 
payable. Section 3 provides that where any Act of the legislature enact^ 

charged for any year at any rate or rates applicable to 
the total income of an assessee. tax at that rate shall be charged for that year in 
accordance with the provisions of the Act in respect of all income, profits and gains of 

deals with the making of a return and provides for 
j^ice of notice on a person required to make a return, Section 26 provides that 
when any change occurs in the constitution of a firm, the assessment shafi be made on 

rime assessment. Section 30 the 

time of appealing against the amount or rate of assessment, or against liahilitv V 

assessment, ordinarily as 30 days from the notice of demand' Son 44 o^vidf 

that when any business has been discontinued every person who wL a mtmh?r f 

firm at the time of discontinuance shall be jointly and severallv liable for ^ 

Of the ta* payable in respect of the profits and g^ns of the firm * 
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Chupter IX of the Act deals with super-tax. Section 55 provides that in addition 
to the income-tax charged for any year there shall be charged, levied and paid for that 
year in respect of the total income of the previous year of any individual, unregistered 

firm, Hindu undivided fam ly, or company an additional duty of income-tax at the 

rate or rates laid down for that year by Act of the Indian legislature. 

Section 56 provides that the total income for super-tax is to be the total income 
assessed for income-tax and a proviso to that section provides that in computing the 
total income of a member of a registered firm [which is defined in section 2 (14)] 
where any change occurs in the constitution of the firm, the profits or gains of the 
firm during the previous year shall be deemed to have been received in that year by 
the mem'bers of the firm as constituted at the time of the making of the assessment 
to super-tax in proportion to their shares in the firm at that time. Section 57 provides 
that in case of an asses ee who is a member of a registered firm and whose share is 
liable to super-tax residing out of Briti h India, the remaining members of the firm are 
jointly and severally liable to pay the super tax due from the non-resident member. 

Section 58 (i) makes all the provisions of the Act applicable to super-tax except 
infer alia, section 3 and sub-section (2) of that section provides that super-tax is 
payaole by the a-sessee direct exc* pt as provided in section 57. 

Now, nowhere in the Act can I find that any provision is made for the assessment to 
income-tax or to super tax of the estate of any deceased person, and section 55 which 
imposes super-tax expressly prov des that it shall be charged, levied and paid on the 
total income o' the previous year of any individual, unregistered firm, Hindu undivided 
family, or company. Consequently in my opini m it was not within the 
competence of the income-tax authorities to assess Donald Fraser Mackenz-e’s estate 
to super-tax and there was no hability on the estate to pay such tax. It is true that 
the assessment was made and not appealed against within the 30 days fixed by sec- 
tion 30, but 'hat section uses the word “ordinarily” and there was nothing to prevent 
the authorities extertaining an appeal preferred after the expiration of 30 days. 

This being so, as the estate was und^r no liability to pay the tax, the payment by 
McNeill & Co. was a voluntary payment so far as the estate is concerned and does 
not fall with the provisions of section 69 of the Indian Contract Act. Some point was 
made that McNeill & Co. made the payment without any assessment being made as 
the surviving mem^-ers of the "firm, but I think that nothing turns on that, as under 
the proviso to section 56 they could not have escaped from payment and doubtless 
this was known to them when they made the payment, and it may have been in their 
interest to make the payment on the assessment made on Donald Fraser Mackenzie’s 
estate rather than await an assessment on themselves which possibly would have in- 
volved a higher payment if Donald Fra«er Mackenzie’s share of profits for 1923-24 was 
aggregated with their own shares of profit for that year and super-tax at a higher rate 
thereby became payable on such aggregated income. 

In the view I take it is not necessary for me to decide whether the super-tax in 
question was payable in respect of the profits of 1923-24. or whether such profits 
were only taken as measure of taxation for the tax imposed for 1924-25. 

I answer the first question raised by the summons in the negative and the second 
in the affirmative so far as the estate of Donald Frazer Mackenzie is concerned. I 
answer the third question in the negative as also the fourth, but of course I have had 
no opportunity of hearing the income-tax authorities on this question. Questions 5 

and 6 require no answer. 

The plaintiffs can retain and pay their costs out of the estate as between 
attorney and client. I make no order as to the costs of McNeill & Co. 
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[ 173 ] IN THE HIGH COURT OK JUDICATURE AT LAHORE. 

Before Sir Shadi Lai, Kt., Chief Justice and Mr. Justice LeRossignol. 

[jClh November, 1925]. 

Tobar Mai Uttam Chanel of Amritsar. . . Asse^see. 

The Commissioner of Income-tax, Punjab and N. W. F. Province. 

Jncome-Uix Act (X/ l()2z)y S'cs 66 ( 3 ).& 23 ( 4 .) — Order of Single Judgt rejecting appli- 
cation for case — Appealability as final Judgment — Letters Patent {Lahore) Cl. i o— Non-production 
of atcounts — If a question of law. 

An order of a single Judge of the High Court dismissing an application made under Sec. 66 
(3) of the Income-tax A ct on the ground that there was no question of law is a final Judgtaient and 
is appealable under Clause 10 of the Letters Patent fLahore). 

Tuta Iron and Steel Co, v. Chief Rev. Authority, i I. T. C, 766, distinguished. 

The question whether an assessee produced all bis books of account before the Income-tax 
Officer is a question of fact and not or e of law. 

Appeal [Letters Patent Appeal No. 52 of 1924], under section 10 of the Letters 
Patent from the order of M*-. Justice Abdul Raoof, passed in Civil Miscellaneous 
No. 15 of 1924, on the 23rd January 1924. rejecting the application praying that the 
Commissioner of Income-tax be called upon to state the case for the decision of this 
Hon’ble Court under section 66 of the Income-tax Act, 1922. 

Badri Das, for the Assessee. 

Carden Noad, for the Crown. 

JUDGMENT. 


The petitioner, an assessee to income-tax, made an application to this Court 
under the 2nd clause (sic) of section 66 of the Income-'ax Act of 1922, praying this 
Court to require the Commissi'iner to state the assessee ’s case and to refer it to this 
Court. The petition was dismissed by a single Judge of this Court on the ground 
that no question of law had arisen in the assessment of the tax levied upon the peti- 
tioner. From that order the present appeal has been preferred under the Letters 
Patent of this Court, and a preliminary objection has been raised by the respondents 
that no appeal lies. Reliance is placed upon the ruling of th'^ir Lordships of the 
Vnvy CoMXiQxWn Tata Iron and Steel Company Limited v. The Chief Revenue 
Authority of Bombay.(^'l. 


As noted by their Lordships in their decision, the matter is not free from diffi- 

V decision, judgment or order made by 

the Court under section ci of the Income-tax Act of 1918 was merely advisory and 

the respondents contended that if the final order of the Court is merely advLory, a 

pji^liminary order refusing to call upon the Commissioner to sta'e the case must be 
of the same nature. The cases, however, are distinguishable, for the Income-tax 
Act of 1922 dififers from that of 1918 in this respect that under the latter statute the 
Lommissioner of Income tax was given the power to state the case and refer it to 
his Court at his discretion, wheieas in the Act now in force he can be directed bv 
this Court to state the case even after he has refused to do so at the instance of the 
assessee. Ihe-e can be no doubt that the order of the learned Judge in Chambers is 
a final judgment so far as the proceedings in this Court are concerned and that an 
order issued by this Court to the Commissioner under section 66 (3) of the present Act 
is not merely advisory but is mandatory and must be obeyed by that official. 

For the foregoing reasons we must hold that the appeal to this Court is 

heard it on the merits. We find that the crucial point in the case^is 
hether the assessee produced all his books before the assessing Officer That he did 
not do so is a question of fact and not of law. and in such a contingency seltion 

e dismiss the appeal with costs. 
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[ 174 ] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller, Kt., Chief Justice and Mr. Justice Macpherson. 

[17th March, 1926.] 

Raghunath Mahadeo of Kishunganj. . . Assesses. 

V. 

The Commissioner of Income-tax, Bihar & OrisFa, Referring Officer. 

Income-tax Act (A'/ of 1922). Sec. 23 (2). ^3) & iO— Refusal to look into unbalanced accounts 
— Commissioner's undertaking to take them into consideration. 

This case was disposed of on ihe undertaking given by the Commissioner of Income-tax to 

consider the assessee's account books which the Income-tax Officer lefused to look into merely be- 
cause there appeared to be no balance struck at the end of the year. 

Case stated under section 66 (3) of the Income-tax Act (XI of 1922) by the 
Commissioner of Income-tax, Bihar & Orissa, in compliance with the order of the 
High Court dated rsth June, 1925 and reported in 2 I. T. C. 94. 

CASE. 


Under section 66 (3) of the Indian Income-tax Act, the High Court has ordered 
me to “draw up a case stating precisely what the facts are with regard to the evidence 
before the irfcome-tax Officer and what the efiect of the books is." I have examined 
the books in the presence of the assessee. 

2. The assessee, a firm trading under the name of Raghunath Mahadeo, has 
business in cloth, gold, silver, jute, and spices at Kishunganj. He also has businesses 
in two other places. In 1924-25. he was called upon to file return of his income of 
the previous year and he did so. He was then served with a notice under section 23 (2) 
of the Income-tax Act to produce the evidence on which he relied in support of his 
return. He produced the accounts of his Kishunganj businesses, but the Income-tax 
Officer rejected them, because they were not closed and mad^ his assessment on an 
estimate ; but before doing so, the Income-*ax Officer served another notice on the 
assessee to file the accounts for 1979 Sambat of the Kirana business at Kishunganj 
and this order was not complied with. 

3 The order of the Court already quoted above does not indicate on what ques- 
tions of law this reference is to "be made; but I submit that sub-section (3) of section 66 
is governed by sub-section (a) and it is therefore incumbent upon me to state the ques- 
tions of law and my own opinion as well as the facts specifically called for by the Court. 

4. The questions of law which appear to be involved in the Court’s order and the 
assessee’s application are as follows : — 

(а) Whether an assessee should be deemed to have failed to comply with an 
order under section 23 (2). if the Income tax Officer rejects the evidence produced. 

(б) Whether an appeal lies when the Income-tax Officer purports to make an 
assessment under section 23 (3), but the circumstances are such that the assessment 
ought to have been made under section 23 (4), and 

(c) Whether the Income-tax Officer was justified in rejecting the accounts. 


C. (a) I entirely accept the view that if an assessee is only ordered to produre 
the ev'dence on which he relies, the rejection of the evidence will not deprive him of 
the right of appeal. In the present case, the observations of the Hon ble Court appear 
to be due to their not having been apprised of the fact that a second notice was 
issued on the assessee. The Court has observed that the Commissioner seems to have 
thought that because the books produced in obedience to the notice under section 
23(2) were not relied upon, therefore the assessee had not complied with the 
notice served on him under section 23 (2). This, however, was not my view. 
The Court was obviously not aware that any other notice was served on the assessee. 
It was not stated in this notice under what section it was 

a notice to produce the particular account of a particular year, I submit that it must 
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have been a notice under section 22 (4). It may be mentioned that the form of this 
notice has not been prescribed either by the law or by any statutory rule. Had the 
notice been under section 23 (3), the Income-tax Officer must have specified the point 
on which the evi(.ence was required ; ft»r instance, he might liave asked for collateral 
evidence of a particular item of expenditure ; but since he called for a complete account, 
he can only have done so under the section which en-.powers him to do - o. i.e., under 
section 22 (4). I submit that where an officer is exercising a power conferred on him 
by sta'ute. his action is not inv.-ilidated by mere failure to mention the section under 
which he IS. acting, though I concede that it is unbusiness-like not to mention it I 
am therefore of opinion that the assessee failed to comply with a notice under section 
22 (4;. and that legally the assessment could only have been made under section 23 
(4; and consequently the assessee had no right of appeal. 

1 j I" opinion this question should be answered in the negative. The law 
lays down that m certain circumstances the Income-tax Officer shall make the assess- 
raent unc er section 23 (<) and tha. no appeal shall then lie. I submit that it is not 
legal for the Income-tax Officer to make an assessment under section 23 (3) when the 

Sndr: ctTor2'rur ■* '-me the assessment 

nort/to 'ncome-tax Officer no option and if he piir- 

as tvffig be"en^^m^de I:nd:rreL';“n%7 

K. P. Jayaswal and S. .If. Gupta, for the assessee. 

C. M. Agarwala, for the Crown. 

JUDGMENT. 

Income-tax Officer. If he does not consMertha? th«l \ «sment made by the 
state of affairs, then of course he is entitUrf represent the actual 

hat his books shall be considered and not thatihey shou d bV 

there appears to have been no balance L *1^ should be rejected merely because 
that a difficulty has arisen owfng^o7he , may also 

artain questions of law, having failfd to stale he deals with 

the effect of the evidence derived from them as we askeVhta m do 

pfficeT!„rt:tTn:t::\Vd l*t:;^ttt ansen because the Income-tax 

to consider the assessees books at all. Now u*''* '**'’“'* 

aU events to consider the books and we think “"dertaken at 

of this application and fix the hearing fee at Rs Uo! <=“*» 
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[175] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 
Before Sir Cecil Wahh^ Kt. Ag. Chief Justice and Justice Bannerji. 

[3rd February. 1927] 

Messrs. Dina Nath Hemraj of Cawnpore . . . . Assessee. * 


V. 


The Commissioner of Income-tax, United Provinces . . Referring Officer. 

Income-tix Act {X/ of 1922). Ss. 64 and (^—Question at to principal place of businett ■ No 
lieterm! nation under S. 64 (3') — Assessment by Income-tax Officer illegal— J urisdiction of High Court 

Objection, when to be taken—Commisssoner's findings not supported by evidence— Assesssnent after 

firm ceased business, tegahly of. 

Where before assessment a question has arisen under Sec. 64 of the Act as to the principal 
place of business of an assessee, the Income-ta* Officer cannot himself deride the same and an 
assessment by him as though the principal place of business is within his jurisdiction without the 
determination of this question by the authorities specihed in Sec. «:4 (3.) Ul^al. 

The determination of such a question rnder Sec. 64 (3) »s final and the High Court has no 

power to interfere with it or to have it brought before it. except on a case stated under Sec. 66 ( i ) 
by the Commissioner acting on his own motion. But in a case of illegal assumption of authority by 
the Income-tax Officer and a total failure to apply tne provisions ol Sec. 64, the existence of the 
r6medy under Sec. 64(3) v.ill not bar the right of the assessee to require the Commissioner to state a 
case, or the jurisdiction of the Court thereon. 

An order for stating a case is in the nature of a rule nisi and the Commissioner appearing 
before the Court to argue the case can take objection that under the law there was no power to 
uke the ’e and hence no jurisdiction in the Court to decide the questions raised in the cf e. Such 
objection a.iould in strictness be taken at the time when the Court made the order after notice to the 

Cotninissionere ^ . i * 

Where the Commissioner misdirected himself in arriving at the finding as to the assessee s 
principal place of business, the iligh Court overruled it on the ground that on the faets stated there 

was no evidence to support it. . . . , . .u 

The Income-tax Officer has jurisdiction to assess a firm though at the time of assessmen the 
busines?of the firm ha^ *0 an end and its membe.s were no longer carrying on business 

Case [Miscellaneous Application No. 512 of 1926] stated under Sec. 66 (2) of 
the Income-tax Act (XI of 1922) by the Commissioner of Income-tax, United Provinces, 

for the opinion of the High Court. 

CASE. 

A firm which carried on business in Cawnpore in the year 1923-24 lor the supply 
A firm IT Tnriian Ra-lwav at Manauri under the name of Messrs, 

of castor seeds .0 the fost f Income-tax Officer, Cawnpore. under 

Dina Nath tax Act. .922. on December 8, 1924. The 

assessee filed a pet...on^under« .^he petition 

1925, asking Income-tax Officer^ decision was upheld on appeal by the 

was rejected and the Cawnoore. in an order, dated October 7. 1925. 

Assistant ^omm.^er oKn (^’e Commissioner of Income-tax on November 3. 

The assessee presented a chould interfere in review under sect-on 33 of the 

1925. asking that the Commissioner h Id^ t^^^^ 

Income-tax Act oj. ■" ‘jion on certain points of law. The Commissioner m 
section 66 (2) of the Act Question of law arose out of the ap- 

an order, dated December 23, ^nd declined to state a case. The High 

pellate order of the Assistant Comm Income-tax Act requinng 

Court has now issued an order under section 

the Commissioner to state a ca Commissioner will 

The facts of the case They are as follows 

attempt to state them as briefly P Calcutta secured a contract in 

(i) The firm of Messrs. Dina Nath Hem Railway during the 

i. own'ime ^or .he s^upgofeaM^^^ 
veair — — ^ ^ ail 200. 
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made by the railway to the contractor in Calcutta. For the purpose of executing the 
contract an unregistered firm was established comprising the following partners : — 

(i) the firm of Messrs. Dina Nath Hem Raj which secured the contract .. 8 annas. 

(ii) the firm of Messrs. Div>.an Chand and Sons of Lahore .. .. 4 •• 

(iii) the firm of Messrs. Narain Das of Cawnpore . .. .. 4 „ 

No deed of partnership was drawn up and the relationship among the partners 
is obscure. On the one hand Messrs. Narain Das Lachhman Das made a statement 
before the Income-tax Office)-, Cawnpore, saying that they had held a four annas share 
in the castor-seed business carried on at Cawnpore and that most of the purchases 
had been made by them. The Income-tax Officer had also received information from 
another source that the partnership was arranged in Cawnpore and was perfectly 
genuine. The Income-tax Officer also learnt, as stated in his letter to the Income-tax 
Officer, Calcutta, dated October 27, 1924, that no control or management of the business 
was in the hands of the Calcutta firm and that the accounts were maintained by 
Messrs. Narain Das Lachhman Das and that the profit was worked out by them. 
On the other hand Messrs. Dina Nath Hem Raj of Calcutta claimed that the partner- 
ship was constituted in Calcutta, that all the business of the firm was carried out there 
so far as purchases were made in different places and that the firm was dissolved in 
Calcutta by a deed executed there in July, 1924. They also conten ed before the 
Income-tax Officer, Calcutta, that “ Messrs. Narain Das Lachhman Das could not 
claim a higher position or status in the firm of Messrs. Dina Nath Hem Raj than 

other purchasing agents similarly making or supervising purchases at different 
centres. *’ 


3. When the question of issuing a notice for a return of income under 
swiion 23 (2) of the Income-tax Act arose some doubt was felt by the Income-tax 
Officefi Cawnpore^ and also by the Income-tax Officer, Lahore (apparently the place 
of origin of the Calcutta firm), as to the action to be taken, and these Officers made 
inquiries from each other wnd also from Calcutta. On receipt of the inquiries from 
Lahore, an Income-tax Officer in Calcutta began an investigation and called for the 
accounts of the firm, September 18, 1924, being fi>ed for the purpose. But on 
September ^ 1924, th#' Income-tax Officer. Cawnpore. cancelled his inquiry as the 
business in Cawnpore had, on the information received by him, been conducted by a 

separate unregistered firm so that the profits would be assessed in Cawnpore. The 

firm of Messrs. Dina Nath Hem Raj of Calcutta appealed before the Income-tax 
umcer in Calcutta on September 18. 1924, and claimed assessment in Calcutta. The 
firm was required to put in an affidavit and did so, but the Income-tax Officer refused 
to accept It without corroborating evidence and called for that evidence 
on November 4, 1924. The case was postponed at the instance of the firm 

when B.bu Dina Nath appeared and in support of his contention 

fierce ^(otld 1 ‘rcV firm from the East Indian Railway, (n) a municipal 

which the Income-tax Officer in Calcutta apparently con- 

a 1 ^ ^ ® weight as the firm of Messrs. Dina Nath Hem Raj of Calcutta were 

W which ^”0 a number of telegrams and letters most 

^ SO"!® of which showed that details of the purchase of 

St other^'* despatch from, Hath^as were reported for information to Calcutta^ 
ZmlvVtt Cawnpore asking for funds and (in one case) requestin^pua 

boo^of T for the loading of wagons. VpLs 

the naml Bank was produce to show numerous debit and credit eniries in 

Islit-giijss 

n— 39 
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4. In the meantime the Income-tax Officer, Cawnpore, had been corresponding 
with the Income-tax Officer dealing with the case in Calcutta, claiming jurisdiction in 
the matter. He also entered into correspondence with Messrs. Uina Nath Hem Raj 
(letters of the Income-tax Officer, dated September 8, 1924. and October 24, 1924, and 
of the firm dated October 21, 1924, and October 28, 1924). In his letter of September 
8, the Income-tax Officer enclosed a notice calling for a return of income, which in its 
letter of October 24 the firm asked the Income-tax Officer to cancel. The latter replied 
on October 24 that the assessment w'ould be made in Cawnpore and asking the firm 
to comply with the notice issued by him, at the same time warning the firm of the di^- 
abilities likely to be incurred in case of non-compliance. To this the firm (October 2|) 
demurred. 


5. On December 8, 1924, the Income-tax Officer, Cawnpore, made an assess- 
ment on the firm, informing the Income-tax Officer in Calcutta of his action. The 
firm of Messrs. Dina Nath Hem Raj wished the Income-tax Officer in Calcutta to 
proceed with its assessment including the profits from Cawnpore but after considera- 
tion that Officer decided to eal with the income in Calcutta alone. 


6. The High Court has directed me to state a case with reference to the follow- 
ing points of law : — 

(1) Whether in view of the facts and circumstances as stated in this special 
case, of the petitioner’s business in connexion with the purchase, sale, receipt and 
distribution of profit, of castor-seeds delivered to the East Indian Railway at Manauri, 
the business was, during the material period, carried on in Cawnpore within the 
meaning of section 64. 

(2) Whether if it is eventually found that the petitioner’s business was carried 
on in Cawnpore, the Income-tax authorities acted in accordance with the Act in asses- 
sing them by way of summary assessment while a bona fide dispute was going on 
as to whether they were liable to be assessed in Cawnpore at all. 

(3) Consequential upon the foregoing questions whether it was the duty of the 
Income tax authorities to obtain a decision under section 64 (3). and 


(4) Whether having regard to the fact that the particular venture had come to 
an end, and the members of the partnership who had taken part in it were no longer 
carrying on business at all, the Income-tax authorities at Cawnpore had jurisdiction 
to make the assessment upon the firm, even if it had carried on business at Cawnpore, 
such business no longer existing. 

7 The usual practice of the Commissioner is to state his views briefly and to 
leave the arguments of the case to counsel. But the case is one of considerable diffi- 
culty and the Commissioner would request the permission of the Hon ble Judges to 
deal with it at some length. In doing so he would note that he has not seen any of 
the papers prepared in Calcutta other than those on the record prepared at Cawnpore. 

8 It is quite a common occurrence for firms in one place to open a business in 
another place and io take in a local partner for the purpose. Although the fim 
starting tL business may finance the business entire y or for the greater part, the 
busiilefs is regarded for income-tax purposes as that of the local firm which is assess- 
e“brtL Income tax Officer within whose jurisdiction the business is carried on. 
Thus the Income-tax Officer. Cawnpore. knowing from a definite statement made to 
Wm bfa Cawnpore firm which was one of the partners in the firm now under discus- 

■ the Lsiness was carried on in Cawnpore and that there was a separate 

I^hin^or ihe purpose was justified, in the opinion of the Commissibner. m call- 
partnersh plot the pmpos^^^ The notice under section a a (a) of the Income-tax Act 

mg for a retur incumbent on the assessee to comply with that notice, 

was thus legally claimed and proceeded to prove by the production of 

If he had done ,Lt the business should be assessed else- 

his books, the “ ^ j ■( ^is contention had been rejected he could have ap- 

;tTed 'o "he .Sm Commissioner and could also have claimed a reference to the 
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Commissioner under the provisions of section 64 (3) and further in the circumstances 
of the case, he could have asked the Commissioner of Income-tax, United Provinces 
to consult the Commissioner of Income-tax. Bengal, and in the event of disagreement to 

decision of the Central Board of Revenue which by the proviso 
to that sub-section must have heard his arguments before coming to a decision He 
have oblained the same result by putting in his return of income and claiming 
a reference to the Conimissioner as to the jurisdiction of the Income-tax Officer. The 
c&se would then have been decided one way or the other in accordance with the provi- 
sions of the a-lct regarding the place of assessment, or in other words a decision would 

have been given as to the Income-tax Officer who was to make the asseTsmenr A 

decision made under section 64. being on a question of fact, would not the Commis- 

partial fulfilment of the contract There is"also*^nothhiV^f 

any, was invested by the other nartnerr or tK *=»P*^»** 

the latter respect it must be borL in mind tS;,t th was exercised. In 

largest Indian firms in Cawnpore and was already 

and was thus an expert partner whose imo ^'^ucting business of this nature 

greater .ban, that of the financTnf o great as. if not 

asked the Calcutta firm to make «rfain rldwav".'^ ‘-'^'"'Pore firm 

‘hat ‘he Cawnpore partner had b^eenTaw"’'^"" V iustifies 

Moradabad. It was preferable that the evidence on th P'‘“^hases as far afield as 

statement in an atfidavit which was not susceplTble of *>« ® 

partial nature but rather the arrnnnt Ur^r^v tu % * correspondence of a 

clusively where ‘he true accounts of thXsiness"we1rnm"^^^^^^^ would have shown con- 

were made up and the profits calculated THa k if and where the books 

were alleged to have been destroyed Ihen tL nr'." 
dissolved— an act so contrary to the nLrtir-J^^ Partnership in castor-seeds was 

men who maintain their books lith care foMon^n^^ d followed by Indian business- 

magnitude of the transactions involved s cinstd^reT “ ‘"tprobable when the 

were received from the railway-as to beLwm Iw ™Pe“ 

ledge that books are alleged to h\Ve“dlVo"ored'' '“°w- 

^rsons who prepared them. And the adranta^e oTt^- H *'® advantage of the 
ITth tvas great as the total inco.ne of thfc^r 

of the business in castor-seeds, was calculated in ^ *’'™- ‘"eluding the profits 

rupees whereas the assessment in Cawnpore which af rh'“ ® 

based on such detailed analysis as wa^ oLsihl^ ’ assessment note shows, was 

were not known to the authorities in Calcutta, was '"hich 

rith is of opinion that 


were 
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strictly informal and not prescribed in the Income-tax Act at all. The only proceeding 
under the Act was that taken by the Income-tax Officer, Cawnpore, when, on Septem- 
ber 6 , 1924. a notice was issued to Messrs. Dina Nath Hem Raj calling on them to 
file a return of income on or before October 20. 1924. That notice was met by the 
assessee by a denial of jurisdiction. The Income-tax Officer acted quite openly 
as he informed the assessee that he intended to take up the assessment and warned 
him of the disability involved in non-compliance with a notice duly issued under the 
Income-tax Act. The assessee continued to dispute the jurisdiction of the Income-tax 
Officer, Cawnpor-, but did not thereby acquire a right to disregard the notice issued, 
the more so as at this time no notice under section 22 (2) had been issued in Calcutta. 
^ far as the Income-tax Officer at Ca«nporewas aware there was technically no 
dispute between him and the Income-tax Officer in Calcutta. The latter had been 
requested on sever.il occasions by the Income-tax Officer, Cawnpore, to refer the matter 
to hig^her authority, if he did mt accept the contention that the place of assessment 
was Cawnpore. But the portion of the order passed by the Income-tax Officer in 
Calcutta on November 18, 1924, which was communicated to the Income-tax Officer 
Cav'-npore, was indeterminate and the latter proceeded to make an assessment. He 
was not informed of the assumption of jurisdiction by the Income-tax Officer in Cal- 
cutta and this oversight is to be regretted as the question must then have been referred 
fo both Commissioners immediately. In the event the Income-tax Officer in Calcutta 
accepted the fact of the assessment in Cawnpore. In the opinion of the Commissioner 
there was nothing contrary to the provisions of the Income tax Act m the action of the 
Income-tax Officer, Cawnpore. And in the circ imstances known to him it was not 
incumbent on him to move the Commissioner of Income-tax, United Provinces, to 
address the Commissioner of Income-tax, Bengal. The Commissioner recognizes that 
his opinion may be considered to be based on narrow pounds of a technical nature, 
but he’has stated what he conceives to I e the real position in the case. The Commis- 
sioner would emphasize that from the point of view of the revenue it was immaterial 
where the assessment was made provided that the accounts were produced. And nor- 
mally every effort is made to meet the wishes of assessees. It is a matter for regret 
that the Income-tax Officer, Cawnpore, did not postpone his proceedings for a period 
but that does not make his action contrary to the law. 

10. There remains the fourth point. In the opinion of the Commissioner the 
assessment must be made in the place in which the business was carried on. This 
particular business of the supply of castor-seeds is covere'd by the provisions of sub- 
sections (i), U) and (4) of section 25, which provide for the assessment of the profits, 
and of section 44 which fix the liability for the payment of the tax, if any, assessed. 

11. The Commissioner has now dealt with all the points of law stated in the 
order of the High Court. There is one question, however, which he would ask the 
permission of the Court to raise — not in any spirit of antagonisrn or contumacy but for 
his guidance in the future as the principle involved is of grave importance in the ad- 
ministration of the Income-tax Act. The Commissioner does not wish to be in the 
Dosition of appearing to refuse relief which the High Court considers to be due and to 
reject lightly any applications under section 66 (2) but the order in the present case 
nas filled him with considerable doubt. 

Section 23 U) provides categorically that, if any per-on to whom a notice has 
been issued calling for a return of income under sub-section (2) of section 22 fads to 
rilP a return, the Income-tax Officer shall make the assessment to the best of his 
iudcment. and under sub-section (i) of section 30 of the Act U is Provided that no 
inneal shall lie in respect of an assessment made under sub-section ( 4 ) f>f section 23. 
As no appeal lies no order can be passed under .section 31 and there will, therefore, be 
no auestion of law arising out of such an order. The only ren edy which an assessee 
his s to move the Commissioner to exercise his powers of review under section 33 » or 
to file a petition under section 27 of the Act showing that he was prevented by suffi- 
cient cause from making the return required by section 22 . An appeal lies against an 
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o'^der passed by the Income-tax Officer under this section and thus the case would 
reach the Hi..h Court on the point whet ter the assessee was prevented by sufficient 
cause from making a return. Any dispute a to jur-sdiction falls '' ithin the provisions 
of section 64 of the Act under which the final arbiter is the Central Board of Revenue 
and not the High Court. The question, therefore, which the Com n issior.er requests 
permission to raise is — 

Has the High Court power, under section 66 of the Indian Income-tax Act, 
1922, to overrule a decision of an Income-tax Officer concerning his power to assess in 
the face of the provisions of section 64 of the Act which lay down a special procedure 
and a special form for the decision of disputes as to that power ? 

The’ Commissioner is required to stale his own opinion in submitting a question 
of law for decision and he, therefore, would say that in his opinion the answer is in 
the negative. 

12. Dr, Katju, the advocate of the assesseei requested that the point of law 
stated in the foregoing paragraph, if admitted, should be in the following terms : 

“Has the High Court power, under section 66 of the Income-tax Act, to 
declare that an Income-tax Officer who made an assessment without obtaining a deci- 
sion of the superior Income-tax authorities as provided for by section 64 (3) of the 
Act, acted illegally and without jurisdiction, and the said assessment was ulra vires 
and therefore null and void ? ” 

The Commissioner replied that he was unable to state the point of law in the 
manner suggested as his point related to jurisdiction in its widest sense, while the 
third point of law stated by the High Court covers that raised by Dr. Katju if the 
question raised in paragraph 11 were answered in the affirmative. Dr Katju in reply 
has expressed the view that the question framed by him follows as a virtual corollary 
from the question stated in paragraph 11 and has requested that it be added to that 
question in this refeience. The Commi5^sioner has acted accordingly. 


13. To recapitulate— the points of law stated by the High Court are 

. 4 ''l '’v * ci'-'-umstances. as stated in this special 

cpe.of the petitioners business m connection with the purchase, sale, receiprand 

distribution of proHt, of castor-seeds delivered to the East Indian Railway at MaLuri 

Z of sec«» 64. ‘he 

„„ Whether if it is eventually found that the petitioner’s business was carried 

on m Cawnpore, the Income-taa authorities acted in accordance with the Act in asses 
sing them by way of summary assessment while a bo»a fide dispute was noirir „„ 
to w hether they were liaole to be assessed in Cawnpore at all ^ ° ® 

carrying on business at all, the IncLe-LxTutlori^es at CaCom ha7 

to make the assessment upon the firm, even if it had /»»»•. ud jurisdiction 

such business no longer existing, ^ business at Cawnpore, 

while has requested permission to raise another point- 

U ; Has the High Court power, under section ti,- t j- ° t 
1922, to overrule a decision of an Income-t ix Income-tax Act, 

in the face of the provisions of section 64 of the Act whi^h^ulTd assess 

dure and a special fo, uni for the decision of d Lputes bT o 

hVa^dS rzLt =- 

that an Income-tax Officer“^wh^*mide"an“as?essmfnt°^ ‘ih® Ac*- to declare 

the superior Income-tax authorise, as provided for by^^c^n 6t?3T;5^h%"Act “actel 
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illegally and without jurisdiction, and the said assessment 
fore null and void.” 


was ultfa vires and there- 


14 - The Commissioner’s opinion is that the answer to the first sornnH a 

ind •“ I'fth points is in ’the negative^ 

and that the point raised by Dr. Katju is covered by the other points. ^ 

Kailas Nath Katju, for the assessee. 

C. W. Dillon, for the Crown. 


JUDGMEN'l'. 


This is a case staled under section 66 of the Income-tax Act of 1022 The 
has been stated by the Commissioner and printed, a matter of great convenience to 
tne Court, i he questions upon which the case was stated are set out on oa^e a of thp 

case, and are as follows : — ” 6. The High Court has directed me to state a case with 
reference to the foUowing points of law ^ 

(1) Whether in view of the facts and circumstances as stated in this special 

case, of the petitioner’s business in connection with the purchase, sale, receipt and 
distribuUon of profit, of castor-seeds delivered to the East Indian Railway at Manauri 
the business was, during the material period, carried on in Cawnpore within the 
meaning of section 64. 

(2) Whether if it is eventually found that the petitioner's business was carried 
on in Cawnpore, the Income-tax authorities acted in accordance with the Act in as- 
sessing them by way of summary assessment while a ho/ia fide dispute was going on 
as to whether they were liable to be assessed in Cawnpore at all. 


(3) Consequential upon the foregoing questions whether it was the duty of the 
Income-tax authorities to obtain a decision under section 64 (3), and 

(4) Whether having regard to the fact that the particular venture had come to 
an end, and the members of the partnership who had taken part in it were no longer 
carrying on business at all, the Income-tax authorities at Cawnpore had jurisdiction to 
make the assessment upon the firm, even if it had carried on business at Cawnpore, 
such business no longer existing.” 

The Commissioner has requested permission to raise another question, which we 
will deal with in a moment, and which in substance challenges the jurisdiction of the 
High Court, to direct a case to be stated in this matter owing to the provisions of 
section 64. 


Before dealing with this question of jurisdiction, it is necessary to make two 
preliminary observations. As a rule it is better in a statement of a case to confine the 
case to findings of fact, and to the expression of the Commissioner's opinion upon the 
points raised, and not to burden the case with arguments, or in the case to question 
the jurisdiction of the Court to require a case to be stated. We would not, however, be 
taken to hold that the Commissioner, or any other body, in a case where the Act 
provides for a case to be stated for the opinion of the High Court, has no right to 
question the jurisdiction of the Court in directing the particular case in question. In 
order to make our meaning clear, we would point out that an order for a case to be 
stated is in the nature of what is known in Calcutta and in England as the issue of 
rule nisi to show cau'e on certain questions indicated in the order made by the High 
Court. The Commissioner, or other authority, in stating the case in effect shows 
cause against the contention of the other side, and in showing cause he is clearly at 
liberty, when he appears before the Court to argue the case, to take the objection 
that under the law there was no power to issue the rule, or to direct the case to be 
stated, and that therefore the High Court has no jurisdiction to decide the question 

raised in the case. 

The second observation is that in strictness the objection should have been taken 
at the time of the argument, namely, the 22nd of October 1926, when the question of 
whether it was a fit case in which a case ought to be directed to be stated was discus- 
sed, and this Bench made the order. It so happens that in this particular instance the 
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matter came before the High Court twice. Mr. Justice Kanhaiya Lai and Mr. Justice 
Ashworth, sitting together on the 14th of July 1926, issued notice tothe Commissioner 
of Income-tax and Government Advocate, without directing a case to be stated. 
So that a further preliminary stage occurred when the Government Advocate appear- 
ed on behalf of the Commissioner of Income-tax before this Bench in October. In 
their order, the above-mentioned learned Judges stated that “ it will be a further point 
of law whether the decision on the evidence, if any, could be arrived at all in these 
Provinces, without reference to the Commissioner of Income-tax of Calcutta”. This 
was clearly directed to section 64 (sX which is the sub-section on which the Commis- 
sioner now relies ; and the third question of those which this Bench ordered to be 
stated by their order in October, deals with the same sub-section. No objection was 
made in October on behalf of the Commissioner that this sub-section concluded the 
matter and ousted the jurisdiction of the High Court under section 66. 

It appears to us that the Income-tax Officer of Cawnpore who dealt with this 
matter in the ordinary course of his duty, wholly overlooked this provision, and that 
the Commissioner’s attention was not drawn to it, and further that it is entirely owing 
to this oversight that the matter has got into the complicated condition in which we 
now find it. 


The question which has arisen between the assessee and the Income-tax autho- 
rities is really a perfectly simple one, namely, whether the partnership, or firm, formed 
for a special undertaking, being the assessee, had its principal place of business in 
Cawnpore or Calcutta. It is said that the facts of the case are intricate, but we do not 
agree. As will appear hereafter the facts relating to this particular business, which was 
only of a temporary character, are by no means uncommon, and according to the 
ordinary tests, which are applied in such cases, it ought not to be difficult to find as a 
fact where their principal place of business was, although the matter has now come 
before us really as a question of law, to decide whether the Income-tax authorities 
had any evidence upon which, having regard to all the facts of the case, they could 
hold that the principal place of business was in Cawnpore. What is intricate is the 
legal tangle into which the simple issue, which arose, has been allowed to drift and 
the unfortunate delay which has taken place in arriving at a final settlement of the 
question which became acute in October 1924. and is still unsettled after n controversy 

‘r “ to have been the assessment of 

the firm by the Income-tax Officer in Cawnpore under section 23 (4) of the Act on 
December 8th, 1924, not of a branch 'business carried on in Cawnpore. or of the 

Jur'sdiction of Cawnpore. but upon the presumption that the 
principal place of business was in Cawnpore, when a question had aris^en between the 

with regard to that very question, and had 
tion^4 (3I provisions of the Act contained in sec- 

k ? question had arisen within the meaning of section 64 (3) there cannot 

be the slightest doubt. In a letter dated September 8th. the Income-tax Officer expres- 

Cawnpore of the whole profit of the 
th^ ^ in castor-seeds, earned on in the former year in partnership. The assessee 

^ the principal partner, namely, Messrs Dina 

writing from Calcutta, on the aist of October 
^oi^med the Income-tax Officer that Calcutta was the principal place of business of 

the partnership, and that they were prepared to prove that fact to the satisfaction of 

Cal!- I? the 24th of October the Income-tax Officer answered that 

Calcutta could not be considered the principal place of business, and that no nar^of 

profitrr?K""\"r^^^ insisting upon his nght asseL 

profits of the whole business m Cawnpore, informed the assess**^ u j 

written to the Income-tax Officer at Calcutta to the same effect Finally th^ 

on the 24th Of October wrote from Calcutta regrettingThat 
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eye to eye with the Income-tax Officer in this matter. They seem to have acted with 
circumspection in this matter except that a branch in Cawnpore failed to produce 
their bx>ks. They went on to say that although it did not matter much where the 
assessment was made, in Calcutta or in Cawnpore, they aske I the Income-tax Officer 
to take into consideration the fact that it would cause serious inconvenience and loss 
to them if the assessment was made in Cawnpore, and they gave reasons for this con- 
tention, pointing out what is fidmitted to be correct, that the business relating to the 
castor seeds was done by the Calcutta firm with the East Indian Railway, and that 'he 
contract was entered into in Calcutta, and that as a matter of fact the Income-tax 
Officer in Calcutta was already arranging to take evidence upon the point. There 
may be some difference in the method of calculating profit in the different provinces. 
This is a matter for the Income-tax authorities. W were told that the payments by 
the Ea<%t Indian Railway amounted to 14 lakhs, and that the Calcutta authorities had 
assessed the profit at one lakh, while in Cawnpore it had been assessed at 3 lakhs. In 
the former case a profit of one lakh, upon an outlay of 13, would be nearly 8 per cent. 
In the latter case the outlay would be only n, and the profit 3, equ- 
alling more than 26 per cent., but the latter was admittedly arrived at ex 
parte without any materials provided by the firm, which may account for 
the very large difference. l‘he suggestion seemed to be made in argument, 
that the assessee had for this reason contended for Calcutta, and it is therefore right 
tc emphasise that the question about the principal place of business arose before any 
assessment had been made, and that there is nothing in the case to show that they 
did not act bona fide in raising the question. 


It is quite clear, therefore, that in October 1924 a question had arisen within 
the meaning of the section. It is equally clear that both parties were either unaware 
of or ignored section 64 (3). This question having arisen, the Income-tax Officer, 
subject to a proviso hereafter to be mentioned, had no jurisdiction to decide the 
question of the principal place of business, and certainly no jurisdiction to assume it, 
and no right to assess the firm on the profits of the whole business as though its 
DrinciDai business were in Cawnpore, a question which was still undecided. The Act 

nrovdes that where the question about the principal place of business is between 

places in more provinces than one, it shall be determined by the Commissioners con- 
cerned and if they are not in agreemen^ by the Board of Inland R^enue, and that 
t^he assessee shall have an opportunity of representing his views. The Act does not 
go on to say who shall set the Commissioner in motion but the re^onable >n[erence 
fo be drawn from the language used is that this is the duty of the 
The sub section it-elf contains a direct reference to the assessee and provide^ that the 

LsesseeshS have an opportunity of representing his view's before the question is 
determined An express provis on of that kind seems to exclude an implied provision 
thlrthe duty is thrown upon him of securing the determination of the question On 

may be, giving the assesse pp himself decide this question, or act as 

tion. in spite of the dispute being st. undetermmea ne g folloiving sub- 

ried by the Act-in other words an dlega'ily, Anything contained in 

S^er shai. have ai, the 

rd"wfh;n°?hrLria" f'r^hLf °™s nteans that he can proceed to 
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assess a branch, as such, If be has the materials for so doin^. What would be the 
result of such an assessment of the branch if the decision afterwards is that the prin- 
cipal place of business is in another province we need not stop to enquire. It is per- 
fectly clear from the language used by the Income-tax Officer throughout, and in the 
letters from which we have quoted which are set out in full in the case, that he pro- 
ceeded to assess the firm on December 8th, 1924, as though its principal place of 
business was in Cawnpore. 


We now turn to the actual question raised by the Commissioner. The question 
is not slated in a very satisfactory manner. He asks “ Has the High Court power 
under Section 66 of the Indian Income-tax Act of i9;<2 to overrule a decision of an 
Income.tax Officer concerning his power to assess in the face of the provisions of 
section 64 of the Act, which lay down a special procedure and a special forum for the 
decision of disputes as to that power ? ”. In one sense of that embarassing question the 
answer must be no*. '1 he Migh Court indeed has no power to overrule anything done 
by an Income-tax Officer or the Commissioner. Where such a question, as we have 
indicated, arises as to the principal place of business, and such question has been 
deterained by the Commissioner, or where the question is between places in more 
provinces than one, by the Commissioners concerned, or by the Board of Inland 
Revenue, such decision is final. There’ is no right of appeal, and no power in the 
High Court to interfere with it, nor do the provisions of section 66 give the assessee a 
right to require the Commissioner to refer to the High Court any question of law, or 
in the event of his refusal, to apply to the High Court for a statement of the case, 
apply to a decision made under section 64. No doubt under section 66 (i) the Commis- 
sioner may on his own motion refer a case to the High Court on any question of law 
arising in the determination of the question under section 64, but this seems to be the 
only way in which ihe determination of such question can be brought before the High 
Court. On the other hand the question put by the Commissioner, applied to the 
circumstances of this case, appears to be misleading because it assumes that the High 
Court was asked to overrule a decision of the Income-tax Officer concerning his power 
to assess, a decision which in the face of the provisions of section 64, he had no 
power to make, and it assumes also that the special procedure and special forum 
under section 64 had been adopted when it is admitted that it had not. 

We are compeUed to hold in this case that there being a total failure on the 
fu * V authorities to apply the plain provisions of section 64, and on 

the other hand an illegal assumption of authority by the Income-tax Officer in Cawn- 
pore to assess the assessse, as though their principal place of business had been deter- 
mined to be in Cawnpore, the existence of an alternative remedy under section 64 U) 
does not affect this case, and cannot be held to be a bar to the right of the appdlant 

in stated.and the jurisdiction of the High Court to answer those qu^ons 

in the way in which it holds they ought to be answered. 

‘he machinery provided by section 64 (3) and to the 
wholly irregular proceedings, as they appear to us to have been, which have necessarih. 
foUowed upon the action of the Income-taa Officer in Cawnpore. in assess^r^S 

■ business as though the principal place of busine« 

had been determined to be in Cawnpore, the subsequent proceedings appear t^h™ 

been irregular in form and infructuous in substance We need nnt dtxrAii ^ 

.mmediate proceeding which took place between h^ order of the 8tL 0/ Dec? 

924 and the order of the Commissioner of the ajrd of December .Lfre^ul?^? 

State a case on a question of law, which question was undoubtedly raised^in ^ 

of the appeal, and discussed by the Commissioner in his oMer, and^ 

to answer the question on the 


Xre : The T '' -tiiTriUes/by which 

laiiure of the Income-tax Officer in Cawnpore to draw the attention T.u 

-oner to th^fact that a dispute had arisen about the principal place of businS^“7if; 


business. The 
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controversy having drifted away from the prescribed method or machinery for determi- 
ning it, which is provided by the Act. and earh of the parlies to it having made 
up their minds that they were right, it is not surprising that both of them indulged in 
arguments and indeed in procedure, which appears to us, strictly regarded, to be irre- 
gular, and as things now stand to be irrelevant ; but inasmuch as the whole trouble has 
arisen from the initial irregularity on the part of the Income-tax authorities, and inas- 
much as also the assessee has been assessed, in our view, with fundamental irregularity, 
and in any case in default by an cat /> r7r/e decision, when as a matter of fact he 
has committed no default, and inasmuch as also, in our view, if the law is correctly 
applied to the evidence, the only proper inference which any court of law could draw 
from the facts is that the principal place of business is in Calcutta and not in Cawn- 
pore, it seems to us that it would be a denial of justice, either for us to refuse to 
answer the questions raised by the case, or for the Commissioner to deal with the 
matter finally, otherwise than in accordance with the answers which we now proceed 
to give* 

In our previous order we endeavoured to make it plain how a mixed question of 
fact and law, or how a question, which is no doubt in one sense a question of fact, 
may become a question of law, or in other words how it may be said that taking all 
the facts together there is no evidence upon which a Court of law could come to any 
but one conclusion. The facts to be collected from the case are as follows : — 


1. This firm, which was an unregistered partnership firm fora special venture 
for dealing with castor-seeds under a contract with the East Indian Railway for one 
year, in 1923-24, consisted of three existing firms, one the firm of Dina Nath Hem Raj 
of Calcutta, who held the lion’s share, namely, 8 annas, and after whose name the 


temporary partnership was named; a firm of Messrs- Dewan Chand and Sons of 
Lahore, who held a 4-annas share, and the firm of Narain Das of Cawnpore, who held 
the other 4-annas share. 

2. The Calcutta firm started and formed the partnership and clearly financed it. 
The inference may fairly be drawn that it would not have come into existence without 
their instrumentality. They might have succeeded in inducing other firms in Cawn- 
pore or Lahore, to join the partnership, but there is nothing to show that either the 
firm in Cawnpore, or the firm in Lahore, would have formed the partnership, or have 
become members of any such partnership if it had not been for the Calcutta firm. 
The Calcutta firm were therefore the moving spirit and apparently the financiers. 

3. 3 The partnership was ultimately dissolved by deed in July 1924 in Calcutta. 

4. The contract with the East Indian Railway was made in Calcutta. 

5. Payments for the seeds supplied, or distributed to the order of the East Indian 
Railway, were made to Calcutta. 

6. A banking account was kept in the Imperial Bank in Calcutta. 

7 The ordering and direction of the seeds, which were purchased and subse- 
auentlvsold to the East Indian Railway and delivered at Manauri, took place at 
Cawnpore, and this no doubt was the centre of the work which has been carried out 
ii Tornpliance with the contract. It was not unlike a mill or factory m a country dis- 
trict belonging to a firm with its head office in a neighbouring town. 

*8 The firm in Cawnpore, who were partners, carried on extensive operations^ as 
purchasers of the goods, which were to become the property of the whole partnership, 

and which were to form the source of profit. 

Q. The correspondence with the East Indian Railway was conducted from 


Calcutta. 

10. 

11. 

centres or 

12. 

wagons in 


There is correspondence from Cawnpore asking Calcutta for funds. 

There is correspondence asking reports to Calcutta of the work at the local 

There is correspondence asking Calcutta to make arrangements for loading 
Moradabad. 
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The test in such a matter may be given in language quoted from Mr. Sastri’s 
excellent book on the Law and Practice of Income-tax. “ Ordir.arily the principal 
place of business of a firm or company is the place at which the persons directing the 
company or firm do their business.” The fact that goods are manufactured in one 
place does not make that place necessarily the principal place of business. Where 
business is carried on in many places, or at different branches, it may be said that the 
business is carried on in each of those places, though neither of them may be the 
principal place of business. In our view the Income-tax Officer in particular, and to 
some extent the Commissioner, misdirected themselves by directing their attention to 
the fact that extensive business was carried on in Cawnpore. As a matter of law, we 
think the Commissioner has misdirected himself in relying upon the fact that an ex- 
pert partner, whose importance was as great as that of any other partner, was doing 
the practical work in Cawnpore, and that he was at least equal, if not greater, in im- 
portance th-cn the financing partner. We also think that he misdirected himself in 
the case in holding, as he appears to have held, that the fact that the Cawnpore firm 
were making purchases as far afield as Moradabad, affected the question whether theirs 
was the principal place of business. Although in the end he answers the ist para- 
graph in the affirmative, he frames his finding on this point in language which is far 
from being convincing, saying that " it is not established that the business was not 
carried on in Cawnpore.*’ He rather thinks that it is a fair inference that the busi- 
ness was conducted in Cawnpore. In the way in which these findings are stated, this 
Is not a decision of the question at all. Undoubtedly a great deal, if not the bulk of 
the practical business, was conducted in Cawnpore. But that is not the sole, or in- 
deed the important test in considering in a case like this, whether Cawnpore was the 
principal place of business. 

Question (i) was intentionally framed so as to leave open, the question whether 
the business was solely carried on in Cawnpore. But that question is now not open, 
and we have no hesitation in coming to the conclusion that on the facts stated in the 
case, there is no evidence upon which it can be held that the principal business was 
in Cawnpore. and that if that liad been found to be the fact in a suit, Court 
would have been compelled on this evidence to overrule the ’finding as a question of 
law in second appeal. 

The answer to question No. (2) is ‘no’. The matter should have been decided in 
accordance with section 64 (3). 

The answer to question (3) is ‘yes’. 

u answer to question (4) is now superfluous ; but it is clear that if the business 
had been carried on wholly in Cawnpore. the fact that it no longer existed would not 
deprive the Income-tax Officer in Cawnpore of jurisdiction to make the assessment. 

We think that although the assessee has been somewhat hardly treated in this 
matter, he must have known that he had no business to destroy his books, while this 
important question of appropriate assessment was still outstanding. What effect 
that destruction may have upon the ultimate decision arrived at by the Income-tax 
authorities is a matter for them, but having regard to that circumstance we think 
justice will be done by ordering both parties to pay their own costs of these proceed- 
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An ^essment was made under Sec. 23 (4) of the Income-la* Act on the ground that the 
asseasee failed to show in his return income received by him from a certain firm alleged by ihe 
Income-tax authorities m he owned by him but <lenied by the assessee. An appeal prefmed against 
the said assessment to the Assistant Commissioner was dismissed as not maintainable. On an appli- 
oluj? assessee under Sec. 66 ( 0 of the Income tax Act for a case to be stated to the High 


that there was a question of law fora case, whether the Income-tax Officer legallv Pro- 
ceeded to assess under Sec. 23 (4) and hence no appeal lay 10 the Assisiant Commissioner 

Application [Civil Miscellaneous Petition No. 549 of 1926] under section 66 (3) 
of the Income-tax Act (XI of 1922) for an order directing the Commissioner of Income- 
tax, Punjab and N. W. F. Province, to state a case for the opinion of the High Court. 

Mehr Chand Mahajan, for the Assessee. 


D. C. Ralh', for the Crown. 

JUDGMENT. 

These are two petitions under section 66 (3) of the Indian Income-tax Act pray- 
ing that the Commissioner of Income-tax be required to refer the question whether the 
assessment of the petitioner was under section 23 (4), or one under section 23 (3) and 
whether the Income-tax Officer was under the circumstances justified in proceeding 
under section 23 (4). The petitioner was called upon to submit a return of his income. 
He complied with this order and submitted a return but according to the Income-tax 
Officer he failed to show the income received by him from the Firm of Banarsi Das 
Dina Nath which, it has been held, is owned by the assessee. The latter denied that 
the Firm existed, or that it had been carrying on business during the period in respect 
of which the assessment was made. No accounts relating to the income of the Firm 
were, therefore, produced by him. 

Thereupon the Income-tax Officer proceeded to assess the Firm under section 
23 (4). An appeal to the Assistant Commissioner was dismissed on the ground that 
no appeal lay in ihe case of an assessment made under section 23 (4). An application 
to the Commissioner under sections 3J.Alid 66 of the Income-tax Act was rejected. At 
this stage it is unnecessary for us tb decide whether under the circumstances the 
Income-tax Officer was justified in proceeding under section 23 (4) of the Act. In 
order to decide that question it will probably be necessary to have fuller facts before 
us. We are distinctly of opinion that there is a question of law involved in this case 
and that is. whether the Income-tax Officer legally proceeded to assess the petitioner 
under section 23 (4) and, therefore, no appeal lay to the Assistant Commissioner. We 
direct the learned Commissioner of Income-tax Act to refer the case for the opinion of 
the High Court under section 66 of the Indian Income-tax Act. There will be no 
order as to costs of these proceedings. 
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Before Mt‘, Justice Zafar AU and Mr, Justice Jai Lai. 

[3rd February, 1927.] 

Ganesh Das of Amritsar • • Assessee.'' 


V. 


The Commissioner of Income-tax. Punjab and N.W.F. Province . .Referring Officei . 

Income-tax Act {Xf of 1922), 33 le,— Income .useeSed in the hands of wrong person 

—Subsequent assessment on real recipient—Expiry of one year after year of assessment- Leioltty of 

derived during the accounting year 1921-1922 was assessed as the mcai^e of 

a firm to whom it was sabsequently found by the Income-tax authonties not to belong and an assess- 

mcnt was mad^ in 1026 on the person who acioaliy received that income. 

whatever might be the reason for the failure to assess any income, no aclion could 

be .akaffn respec7o? s:ci income under Sees. 33 or 3. of .he Ac. af.er .he exp.ry of .he pe„o<l of 

limitation specified in the latter section. 

Case [Referred Case No. 24 of 1926] stated under section ^6 (0 of ‘he Income- 
tax Act (XI of 1922), by the Commissioner of Income-tax, Punjab and N. \\ . F. Pro 
Ice [ahore wUh his L S05-J. dated 3rd/ 4th June, .9^6, for the 

opinion of the Hig h Court. ' — — - 

• (1927) loolnd. Cas. 675: A. I. K. '1927) Lah. 248. 
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CASE. 


The facts of this case are as follows 

Rai Sahib L. Ganesh Das, the present assessee, is the owtier of a Sugar Mill m 
Amritsar. For the year on which the assessment under consideration is based the 
mill was under lease to certain persons who carried on business therein under the 
name of Messrs. Amar Singh & Co. In the agreement between the present assessee 
and the lessees of the mill the annual consideration to be paid was hxed not at a 
specitied cash rental but at a certain share of the net protits of the sugar business. 
Accordingly in his assessment order, dated the loth March 1923, the Income-tax 
Officer in assessing Messrs. Amar Singh and Company treated the arrangement between 
R. S. L. Ganesh Das and the Company as a partnership, and refused to allow as a 
deduction against the income of the Company the share of the profits paid to R. S. L. 
Ganesh Das in return for his leasing the mill to them. 

2. As a natural corollary to this action of his the Income-tax Officer when con- 
sidering the personal assessment of R. S L. Ganesh Das, did not assess that gentle- 
man on the sum received by him from Messrs. Amar Singh and Company. In his 
order, dated the 28th March 1923, on the file of R. S. L. Ganesh Das the Income-tax 
Officer noted that the assessee’s share of the profits of the Harkishen Sugar Mills had 
already been assessed in the assessment on the mills, and he found that there was 
only a small income of Rs. 1,044 from pension still to be assessed. In regard to this 
he noted further that, on the assurance of the assessee that in the accounting period 
he had paid a sum of Rs. i 9 i 459 on account of certain losses, he, the Income-tax 
Officer, decided to take no steps to assess the pension income to income-tax. The 
Income-tax Officer made no investigation as to the alleged losses amounting to 
Rs. 19.459. hut presumably considered that if losses to this extent were claimed, the 
assessee would be able to substantiate losses at least up to the amount of the income 
of Ks. 1,044. 


3. In regard to the assessment thus made on the firm of Messrs. Amar Singh 
and Company two appeals were instituted before the Assistant Commissioner, one by 
the actual assessees Messrs. Amar Singh and Company and the other by the present 
assessee R.’ S. L. Ganesh Das. The chief point raised in both appeals was that R. S. 
L. Ganesh Das was not a partner in the firm of Messrs. Amar Singh- and Compaiiy, 
and therefore a joint assessment should not have been made including in the taxable 
profits of the Company the portion thereof paid to R.S.L. Ganesh Das as lease money, 
but that separate assessments should have been made ; that is to say, that from the 
income of Messrs. Amar Singh and Company the amount paid to R. S. L. Ganesh Das 
should be excluded as a business expense, and that the amount paid to R S L 
Ganesh Das should be separately assessed in his bands. It is very clearly stated in 
the appeal filed by R. S. L. Ganesh Das himself in the concluding prayer that the 
appellant is asking that the order of the assessing officer be set aside and that the 
appellant be assessed on his own share of the income, that is to say. one-third of the 

1923. on the appeal of 

Messrs Amar Smgh and Company the Assistant Commissioner took the same view as 
the Income-tax Officer, and dismissed the Company’s appeal ; but at this stage the 
appeal of R. S. L. Ganesh Das was overlooked no doubt owing to the fact that no 
assessment had been made against him, and that the order recorded in the case of 
^ssr^ Amar Singh and Company really disposed of the petition of appeal of R S L 


dismissed Messrs. Amar Singh and Company sul 
mitt^ a review petition to the Commissioner on which enquiries were madn an 
healings given st which R. S. I.. Ganesh Das also appeared as an interested 
Finally, on the 4th April 1924, the Commissioner accepted the contention nf * 

Da^tfat there Jar Cpa^^ 

and excluded from the assessment made on Messrs. Amar Singh and Ct^nanv fil 
aums paid to R. S. L. Ganesh Das on the ground that “ paS 
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payments of lease money and not a pcartner’s share of the profits. In this order 
my predecessor noted that as the amount paid to R. S. L. Ganesh Das would 
now be excluded from the income of Messrs. Amar Singh and Company, it should 
be taken into considemtion in connection with R. S- L. Ganesh Das’ personal 
income. About this time the Assistant Commissioner finding that the original petition 
of appeal submitted by R. S. L, Ganesh Das had not been disposed of by a regular 
order passed an order, dated the 2nd May 1924, pointing out that no assessment had 
been made on the personal income of R. S. L. Ganesh Das but that as it had now 
been decided in the case of Messrs. Amar Singh and Company that the payments to 
R. S. L. Ganesh Das should be excluded from the Company's income and assessed 
separately, it was now necessary to issue a return and take proceedings under section 34 
in regard to the income of R. S. L. Ganesh Das. A mistake was here made by the 
assessing authorities. The income in question was that for the financial year 1921-22 
which should normally have been assessed during the assessment year 1922-23, and 
therefore action under section 34 could only be taken within one year of the end of the 
financial year 1922-23, that is to say. before the 31st March 1924. The order of the 
Commissioner on review excluding the income from the assessment on Me-srs. Amar 
Singh and Company was not passed till the 4th April 1924. so that at the time of pass- 
ing such order it was already too late to take action under section 34. Such action 
was, however, taken, and I found it necessary by my order, dated the iith November 
1925, to set aside th,e assessment made under section 34 and to take what steps the 
Income-tax Act allows to assess to income-tax the income of R. S. L. Ganesh Das dur- 
ing the accounting period of 1921-22. ( therefore look action under section 33 and 

after issuing a notice to the assessee as required by the proviso to that section I heard 
the assessee before passing an order assessing him for the period in question. The 
procedure that I took was to review the original order dated the 28th March 1923 pas- 
sed in regard to the personal income of R. S. L. Ganesh Gas. and to substitute there- 
for an order containing a correct assessment as now ascertained. 

It is argued by the assessee that it is now too late for any action to be taken by 
this department to assess his income for the year 1922-23, and it is further alleged 
that at the time of the passing of the Commissioner's order on review, dated the 4th 
April 1924, excluding the personal income of R. S. L. Ganesh Das from the assess- 
ment made on the Company, it was already too late to take any steps to assess the 
income of R. S. L. Ganesh Das separately. This appears to me to be a surprising 
contention to make. Although the assessment was originally made on Messrs. Amar 
Singh and Company the present petitioner himself filed a petition of appeal in regard to 
that assessment ending up with the request that the petitioner be assessed on his own 
share of the income, and when as a result of the decision on the review petition aris- 
sing out of the order passed on the appeal of Messrs. Amar Singh and Company, the 
assessee 's contention is accepted and the department proceed to assess him separately 
on his own share of the income as requested, it appears to bean extraordinary conten- 
tion for the petitioner to make that it is now too late for the request contained in his 
original appeal to be complied with. 

5. When in April and May 1924 proceedings were initiated erroneously under 
section 34 and an assessment resulted under section 23 (3) of the Act, the petitioner 
had a right of appeal which he duly exercised and his appeal was rejected by the 
Assistant Commissioner by an order under section 31, dated the 30th November 1924. 
In regard to the assessment upheld by that order the assessee had a right to submit a 
petition under section 66 (2) of the Act asking for a reference on a point of law to the 
High Court and such a petition under section 66 was in fact duly presented by the 
petitioner on the 2nd January 1925 which being tbe first day Christmas holi- 

days was within the period of limitation allowed by section 66 (2). As a result of my 
order under section 33 I have entirely set aside the proceedings resulting in an order 
under section 31 in regard to which the assessee had a right to submit a petition under 

section 66 (2) and have substituted therefor another assessment order in regard to 
which the assessee has no right whatever to ask for a reference under section 66 (2) 
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as it was made under section 33 and not under section 31. It has also happened that 
in view of the fuller facts that came to light in the review proceedings the assessment 
that I have made is actually somewhat higher than that which I set aside. It there- 
fore appears equitable to me that I should myself make a reference in this case under 
section 66 (j) of the Act as the assessee had lost his right to make an application 
under section 66 (3). 

In my order, dated the nth November 1925. therefore, I asked the assessee to 
send me a statement of the points of law which he considered to arise now in the case, 
so that I could take them into consideration at the time of making a reference. I 
have duly received a petition which reached my office on the i2lh December 1925 
containing the assessee’s ideas on points of law that arise in the case. These ideas 
are not helpful. 

6. It appears to me that the only points of law that arise in the case are the 
following : — 

(a) Does the Indian Income-tax Act (XI of 1^22) impose any period of limi- 
tation within which the Commissioner’s powers of review under section 33 in respect 
of an assessment proceeding must be exercised ? 

(b) If so, is the Commissioner debarred from reviewing the present case ? ” 

.f » ‘Contains no specific provision as to limitation, it is definitely 

that the power of review is to be exercised “ subject to the provisions 
of this Act. So far as other than assessment proceedings are concerned these words 
u the power subject to the limitation of time prescribed in section 46 (7). which 
deals with recoveri'. and in section 50, which deals with refunds. So far l-.owever as 

and concerned, there are only two sections, namely, sections 34 

the^ art^n ^ ^ advantage of the assessee. impose any limitation of time upon 
the action of an assessing authority. In both cases the only assessing auth^ 

to^h?nr^v- Income-tax Officer. The question is whether the words ‘^subject 

lo far Ts inc^ limitation upon the Commissioner. In 

for^trHnl escaping assessment is concerned. I am of the opinion that it does • 

express an intention that income that has escaped assess-’ 
view wo^uM render"°1h*'°“''*t"°* ^ to assessment thereafter. 'I he contrary 

lioVzxri 

second question, on the other hand. I would answer in the negative as 

and i^^^ihit ° eains that "have escaped assL^ment ” 

«on A i tha?h s income to be assessed did not escape assessment in the year 

SSSsSHgisSS 

facts stated therein. ^ petitioner as being correct as to the 

Fagir Chand, for Badri Das, for the Assessee. 

Jagan Nath Aggarwal, for the Crown. 

JUDGMENT. 

an assessment proceeding must be exercised ? ° section 33 m respect of 
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(2) If so, is the Commissioner debarred from reviewing the present case ? 

We have recently held in Reference No. 20 of 1926(1) that the Income-tax Com- 
missioner s powers under section 33 are subject to the limitation imposed by 
section 35. and the learned Commissioner has come to the same conclusion with 
regard to his question No. i. In respect of Question No. 2 he argues thus : — 

The second question, on the other hand, I would answer in the negative as 
^ction 34 applies only to income, profits or gdins that ‘have escaped assessment,’ and 
in this case the income to be assessed did not escape assessment in the year in ques- 
tion. All that has occurred is that it has been asse>scd in the bands of an assessee 
to whom it was subsequently found not to belong. It can. hardly, I think,- huve been 
intended that income should escape assessment simply because an error of this kind 
was not established till after the period of limitation specified in section 34 had 
expired." 

This argument does not appear to us to be sound. Whatever may be the reason 
for which the Income-tax Officer should fail to assess any income within the period 
prescribed by law, he is not competent to assess it after the expiration of that period 
of limitation. So in the present case, no action could be taken in 1926 either under 
section 33 or 34 in respect of an income derived during the accoui.ting period of 
1921-22. After all, the Income-tax department itself is responsible for this result. 
The income escaped assessment so far as the person who received it was 
concerned. 

We therefore answer the second question in the negative. 


[ 178 ] In the high court of JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, 

Mr. Justice Beasley and Mr^Justice Srinivasa Aiyangar. 

[7th February, 1927.] 

T. S. Firm, Tanjore, at Negapatam - - Assessees* 

V. 

The Commissioner of Income-tax, Madras. • • Referring Officer, 

Inca9it'tax Act (X! o/‘i922), Sees. 4 (z) and 10— firm carrying on business in British India 
and foreign places— Registration in British India— Test of residenee^Partner's residence immate- 
yiai — Central management and control over whole business — Dual residences. 

The assessee, a Chetty firm, was carrying on banking and other business through agents in 
various places in British India and the Straits Settlements. The partners of the firm regularly 
resided during the greater part of the year in Tudokotiah State whence they exercised general super- 
vision and control over the whole of the business but no business was carried on there. From time 
to time they came over to Madras and other Indian Branches to look into their affairs and resided 
for varying periods in a house in Madras belonging to them. It wM found by the CommisMoner 
that the actual profit earning operations of the firm were carried on in the Madras Presidency On an 

assessment of the firm under Sec. 4 ''a) of the Act on its fordgn profits. 

Held, that in the absence of a finding that the central management and control of tbe nnn s 
hii«tneNs a«j a whole including the foreign branches was exercised from or passed through Madras or 
any other British Indian Branch, the firm could not be held to be resident in British India for purposes 

t'Sfng of a firm for inconre .ax parpoxea, .he qaes.ioo 

where the individual partners have physical places of residence is a wholly irrdevant ^ 

.V/«rr, Z/«/. v.^<w<r, (1906) A C. 455 , applied. / \ ^ . t 

Case [Referred Case No. 23 of 19*5] stated under section 66 W “f 
tax Act (XI of 1922), by the Commissioner of Income-tax, Madras, in his letter 
No.tsre of rgas dated the 20th November. , 9 * 5 . for the opinion of the H.gh Court. 

CASE. 

I have the honour to refer the following question of law for the decision of 
Hon’ble the Judges of the High Court 


the 


• (1927) 50 Mad. 847 : 5 ', M. b- J- 249 ■ 39 M. -. 
L. W. 119 ; 104 Ind. ( as. 223. 
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“ In the circiimstancepof this case, can the assessees, the T. S. Firm, be said to 
be resident in British India.’’ 

2. 'File nsse^rees arc a well-known Nattukottai Chetty hrm of bankers, money- 
lenders and cloth merchants. 'I'he firm has been registered under section 2 (14) of 
(he Income-tax Act in accordance with a partnership deed drawn up and registered 
at Madras on i8th December, 1922. The partners are : Chockalingam Chetty, Subbiah 

Chetty. krishnan CI.ettN, Raman Chetty and Muthia Chetty, the descendants of the 

original founders of the firm. The business is carried on through agents at Madras 
Rangoon. Negapatan.. Pegu, Pyapon and Henzada in British India and also at various 
places in the Straits Settlements. Under section 64 of the Income-tax Act, Negapatam 
has been declared to be the principal place of business. In the assessment year under 

remitted from Singapore and 
enang to the Madras Office and was then transferred to an account called the 

adlWed°'^TH" at Madras in which the drawings of the partners are 

fh » ^ and no reference has been claimed on this part of the case 

that the sum of Rs. i 00,671 came out of profits of the Singapore and Penang branches 
of previous years. It was not the profit of the year of account / ^ • 

year and therefore it cannot be taxed under section 4(1) but can only be taxed under 
secuon 4 (a), t.c.. as profits of the previous three years arising o^ Lc^ outsMe 
British India to a person resident in British India and brought into British India in 

of ^ the decision of the Hon’ble the Judges 

held u ^yhtxheT in the circumstances of this case it can be 

s.dered to be a person resident in British Indl^. * 

3 . On this question 1 find the facts to be as follows • 

the Partner, are adju:.ed1st:^i^^td^ai':VdTc“a"pe■d" 

The partners Of the firm undoubtedly do leside for 'the greLr nar^ of ’ 

Ramachandrapuram, Pudukoita State ie ontcJri« d t t of the year at 

palatial reside'nces and from ILere heV k^p'^ ouch 

and do exercise a very real control over the busi^ss No husine^ *■ I 

^ Pudukotta State, the bulk of the Madras Presidenev K ■ ^^"*^** O" by 

at Madras itself. The agents at the various - ^ business being done 

attorney which give them complete power to h’nrt hnsiness work under powers of 
the conduct of the business. AUhouirh ihl principals and full discretion in 

Ramachandrapuram and have telegraphic address^Js most of the year at 

dency frequently throughout the year to give oral f’ Madras Presi- 

view the Banks and generally to supervise! he busings xTeTLso 
festivals at certain temples. I am unable to sav I ^ 

Madras in the course of the year but I eniphaticaHv ^ partners visit 

gallons made in the affidavits filed before me SLhr J - 

Ihe partners have been in Madras much more often fhan application. 

The Raniachandrapuram press copy books which I hav#** affidavits, 

visits to Madras Moreover wmchlhave seen conta n references 

places there are very ^iwirMaSras anTnon'e “>« 

partners were visiting these places in person I a!fo find”'- indicate fhat the 

ences to letters written from Tirupapuh^yur. whidi show 'efer- 

business to some extent from British India ' 'PHa r fbe partners direct the 

ness, Raman Chetty, was in Madras for Ahnt^t P®*‘fner who really controls the busi 
in connection whh the crisis which occurred i‘n thf Ch^Uv® “’f/PPe*' Proceedings. 

.eaidences ™thin the Madras Presidencf ifhLXs 
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they have a house adjoining or situated very close to a chatram which they have built 
there. In this house the members of the family stay when they visit Cuddalore for 
certain festivals. At Madras the firm owns a house at 132-133, Coral Merchant Street 
in which business is carried on. In that house the partners stay whenever they visit 
Madras. It was contended before me during the hearing that this building could not 
be classed as a resi lence because it is in the business part of the town and because 
the upstairs was formerly a godown and that if the partners stayed there they could 
only be said to be camping in discomfort which could not constitute residence. These 
allegations are incorrect. The Madras building is in a street in which many Chelties 
and others live. It is built in the usual residential style and the local agent and clerks 
do live there permanently. It has a kitchen and bedrooms and bathrooms upstairs 
and is an ordinary and perfectly comfortable residence according to certain standards. 
At the time I visited it a son of one of the partners was actually living there having 
come to Madras to see about the opening of new accounts. To summarise my find- 
ing of facts the T. S. Firm was registered in the Madras Presidenc}'. It carries on 
business there ; the business is ultimately controlled from Ramachandrapuram in an 
Indian Stale ; the partners have a permanent place of residence in British India to 
which they can go at any time and in which they do go quite frequently. 

4. On these facts an assessment was made on the firm's foreign profits on the 
ground that they had been brought into British India by a person resident in British 
India. The Assistant Commissioner, who confirmed the assessment on appeal, based his 
decision on the grounds that the residence of a firm must be held to be the place of 
the residence of the partners, that the partners could have more than one place of 
residence and that though they had a residence in Pudukotta State they also had a 
residence in Madras within the meaning of the definition of residence in section 3 
(23) of the Madras City Municipal Act. I am not sure that these are the only grounds 
on which it can be held that the firm is resident in British India. As far as I know 
no legal test of residence of a firm has yet been laid down by Indian Courts and 
while I believe that the Assistant Commissioner's reasoning was sound, I consider 
that the firm could also be held to be resident in British India because the actual 
operations which earn the profit are cairied on there, or in the language of the English 
cases, because the firm “ keeps house and does business ” in British India. I do not 
deny that Ramachandrapuram — the place from which the operations of the firm are 
chiefly directed — may be held to be the residence of the firm, but I believe that a firm 
like an individual or corporation can have more than one place of residence and that 
the place at which the firm was created for income-tax purposes by registration and 
at which the firm earns its profits can also be held to be the place of residence of the 
firm. My view seems to be supported by the decision of the House of Lords in the 
case of The Swedish Central Railway Company, Limited v. ThompsonSO and by 
the cases cited in the judgment in that case. 

5. I am therefore of opinion that the T. S. Firm is a person resident in British 
India on these two grounds : (a) that the partners reside here; and (6) that its profit- 
making operations are carried on here. 

A. Krishnaswami Iyer and M. Subbaroya Iyer , for the assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The judgment of the Court was delivered by 

SRINIVASA AIYANGARJ. The Question propounded for our decision is as 


“ In the circumstances of this case, can the assessee, the ' 1 . S hirni, be said to 

be resident in British India”? . . . u 

The Income-tax Acts take residence as the lest which is no doubt easy enough 
lo apply in t he case of an indi'-idiial but leads to difficulties when you are dealing 

(l) 9 T.C. J42 ; (*925) A.C. 49S' 
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either with a limited company or a partnership because, as Lord Lo’^eburn pointed 
out in De Beet's Cotiso'idnted Lid. v. it is artificial to talk of the 

residence of a company which is necessarily a mataphorical «=‘xpression as ‘ a company 
cannot eat or sleep though it can keep house and do business*’ His Lor 'ship goes on 
to cite some earlier derisions and concludes thus, the earlier decisions which his Lord- 
ship holds as laying down the rule that a comp- ny resides for the r>urposeof income-tax 
where its real business is c-^rried on and his Lordship adds : ** I regard that as the true 
rule; and the real business is carried on where the central management and control 
actually abides.” The question was carried further in the case of The Swedif^h 
Railway Company, Ltd. v. Thompsonl^ >. There the contention was that a company 
could have more than one residence because the central management and control might 
be divided between two places of business, so that a con- pany could be said to have tw’o 
residences. I cite a passage from the judgment of Viscount Cave, the last parapraph 
of page 501 : “The effect of this decision is that, when the central management and 
control of a company abides in a particular place, the company is held for purposes of 
income-tax to have a residence in that place ; but it does not follow that it cannot 
have a residence elsewhere. An individual may clearly have more than one residence; 
see Cooper- v. Cndwaladar(^'> and in principle there appears to be no reason 
why a company should not be in the same position. The central management and 
control of a company maybe divided, and it may ‘keep house and do business* in more 
than one place ; and if so, ‘t may have more than one residence.” If therefore it can 
be shown that the central management and control of a company or partnership, by 
which words I understand the management and control of the whole of its business, 
was divided between two localities, each of them may be said to be a res-dence of the 
company for the purposes of the Income-tax Act. But I read the learned Lord Chan- 
cellor as emphasizing the words “central management and control.” by which I under- 
stand that the sugpsted second residence must not merely have a delegation of manage- 
ment of some portion of the partnership business, however extensive, but a delegation of 
some portion of the management of the business as a whole. With these considerations 
to guide me I approach the C ommissioner’s findings of fact in thi^ case.* Unfortunately 
he had directed himself to the view that what he was largely concerned with 
was the question of where the individual partners actually had physical places of 

h.s reasoning, at any rate the finding that the concern was 
assessable at Madras, was because the partners from time to tin'e came over to Madras 

Madras branch, or perhaps of all the branches in British 
India and resided in a house m Madras belonging to the firm in Coral Merchant ^treet 
or varyin^g permds. I hat in my opinion is a wholly irrelevant consideration. The 
ti« ^Tn A be considered to have had three classes of activi- 

calls oa^a^^ partners regularly resided in what *he Commissioner 

cans palatial residence and. there exercised a general sunervisinp^ and rwv« 

Xch"? -aTbTanX: 

there suggest, were generally controlled from Madras Finally 

r„cts‘ iTo.rr 

ment of the business as a whole miaht 


auggcsiion or me kind, or to h nt that anv r.o,f ^7 *1. — ~ 

overseas branches even passed through the ^ 

India. In these circumstances I am of opinion that tho in British 

L,-, « • • P n tf)At the Question propounded to 


must be answered in the negative 

tij 5TC 198 ; (1906) A.C. 4SS. 
(*) 9 T.C. (19*5) A.C. 405. 
(.3) (1904)5 T.C. loi. 
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It was suggested in the course of the argument that the case might be sent back 
for fresh findings of fact in view of the observations of this Court and the test 
laid down by us. I cannot accept such a course because I think that the findings of 

fact must be taken to be complete and, though no doubt the Commissioner’s mind 

was not applied to the exact point to which we think it ought to have been applied I 
cannot doubt that, if any evidence had been available as to any kind of management 
or supervision being e-eicised from British India over the overseas branches, the Com- 
missioner would have stated it as supporting his case and set it out. 

The Commissioner will pay the assessees’ costs of this reference. I-'ees. -Rs. 250. 
My learned brothers have seen this judgment and concur in it. 

[ 179 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Rankiu, Kt.,Chief Justice, Justice Sir C. C. Chose, Kf. 

atid Justice Sir Philip Bucklaud, Kt. 

[15th February, 1927.] 

Ram Kissendas Bagri . . Assessee. 

V. 

% 

The Commissioner of Income-tax, Bengal .. Referring Officer, 

/ncom^-tax Act {X/ of 1922), Secs. 22 and 21— Submission of return uot properly filled in^- 

Xotice to produce accounts — Assessment under Sec. 23 4)0/1 estimate— If proper — Scope of Sec 22 (4). 

The assessee served with a notice under Sec. 22 (2) wanted time for compliance therewitli. 
whereupon he was further required under Sec. 22 (4) to produce his accounts by the 30th July. 1925. 
On the 12th August a form of return in form I. T. ii was filed but no figures vere shown therein, the 
word 'nil' being shown against every item except item 5 against which the word ‘loss’ was shown, and 
the entry ‘loss’ made against the space for total. This form which was returned by the Income-tax 
Officer for properly filling it up was not represented by the assessee. The Income-tax Oiricer made 
an assessment under Sec. 23 (4) based on the estimate cf the Calcutta income arrived at as a 
result of the examination of the Calcutta accounts, and on the figure reported by the Income-tax 
Officer, Madras, ih the absence of Madras accounts. 

Held, (0 that the document filed on the 12th August was not a return within the meaning 
of Secs. 22 and 23 of the Act ; and 

(2) that having regard to the fact that the assessee failed to comply with the notice to produce 
accounts, the assessment under Sec. 23 (4) was justified and the fact that the Income-tax Officer 
took the Calcutta income from the account books and accepted a mere report from the Income-tax 
Officer, Madras, would not render his proceding under Sec. 23 (4) improper. 

Under Sec. 22 (4) the Income-tax Officer is empowered to serve notice to produce account.® 
independently altogether of any question of the making of the return. 

Case stated under section 66 (2) of the Income-tax Act (XI of 1922) by the 
Commissioner of Income-tax, Bengal, for the opinion of the High Court. 

CASE. 

In accordance with the provisions of section 66 (2) of the Indian Income-tax Act, 
I have the honour to refer for the decision of ih“ Hon’ble High Court certain ques- 
tions of law which arose out of the assessment made on Messrs. Ramrat mdas, Brijratan- 
das and Chandratandas Bagri carrying on business under the name and style of 
Ramkissendas Bagri. 

2. The facts in this case are as follows : — A notice under section 22 (2) Income- 
tax Act was issued on the assessee, a firm by the name of Ramkissendas Bagri calling 
upon them to submit a return by the Mlh of June. 1925- About the same time an enquiry 
was addressed to the Income-tax Officer, Madras, asking for a report of the income 
during the previous year of the Madras Branch of the firm. On the 15th of June the 
assessee filed a petition for an adjournment stating therein that “our account books 
are not yet closed ow=ng to the absence cf our Gomastha, and the proprietor also is 
not here *’ The previous year of the firm having ended in Dewali 1981 Sambat which 

corresponds to September— October, 1924 the Income-tax Officer refused to allow 

an adjournment of three months as asked for, but i^sued a notice on the assessee 
under section 22 (4) calling upon them to produce their accounts on the 30th of July. 
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On the 30th of July the asses»ee was not ready and applied for 10 days time when 
the Income-tax Officer adjourned the case to the i2lh of August. 

3. On the i2lh of August a form of return in Term I. T. 11 “ Form of return of 
total income for individuals, rtrms and Hindu I’ndivided Families under section 22 (2) 
of the Indian Income-tax Act, 1922 ”, was tiled but no figures were shown therein. On 
page I ol the form ‘ nil * was shown against every item escept item 5, against which 
the word * loss was shown, and against the space for total the entry ‘ loss ’ was also 
made. The return required by note 5 on page 2 of the form from assessees who keep 
accounts on the mercantile accountancy or book-profits system w'as not filled up. 
Accordingly the Income-tax Officer endorsed on the form ‘ returned for properly filling 
up the form and for re-submission’ and sent it back to the assessee. 

4. On the same day Calcutta accounts having been produced the Income-tax 
Officer took up the examination of them which continued until the 14th of August 
when the Income-tax Officer directed the assessee to produce aniong other things 
the Madras accounts and adjourned the case till the 19th of August. Further ad- 
journments were made from time to time until the 25th of August when the form of 
return in I. T. Form ii not having been returned properly filled up and the Madras 
accounts not having been produced, the Income-tax Officer made an assessment on 
estimate under section 23 (4)- The estimate of the Calcutta income was based on 
the figures arrived at as the result of the examination of the Calcutta accounts and in 
the absence of the Madras accounts the figure reported by the Income-lax Officer, 
Madras, on the 13th of July was adopted. The total income having been thus arrived 
at, the assessee was assessed to super-tax as an unregistered firm and a deduction of 
only Rs. 50,000 was allowed in arriving at the income assessable to super-tax. 

5- It will be convenient to note here the following extract from the report receiv- 
ed from the Income-tax Officer, Madras. “ The. agent of the firm Ramkissendas 
Chandratandas stales that the account books have been sent to Calcutta. Please 
have the books examined there”, and also the order recorded by the Income-tax Officer 
Madras, when the agent of (he firm appeared before him on the loth July : *' Hanuman- 
das Vitaldas, agent of the firm of Ramkissendas Chandratandas appears without 
accounts. He says that the accounts for the previous year have been sent to Calcutta 
which IS its principal place of business. He says that the books are every year sent 
to Calcutta as soon as the year is over and requests that the books n^av be p-ot 
examined by Income-tax Officer, Calcutta. Write to Income-tax Officer. Calcutta 
and inform him that the books have been already sent to Calcutta and they may there’ 
fore be got examined there as in previous years. Also send copy of Purveyor’s reoort 

along with the letter. a fcpori 


forr,;. ">« ■6th of September the assessee hied an application under section a> 
for cancelling the assessment. Paragraph i of the application runs as follows ■ " That 
I submitted return on 12th August, 1925 which was returned on that very day by vour 

not done by me because I ivas undL^he 
impression that when my books are being examined by your honour it would net h. 

necessary to file the same." There is no claim in the petition that the Madras boot! 

had not then reached Calcmt.a and so could not be produced. There was some 

on leave"® "d'jh application under section 27 because the Income-tax Officer wem 
the strof^n"* t regarding the order he had passed, but finally on 

*t.!.?u;rtctfor 27 *"’^ * ‘h" 

7. On the 6 th of January, 1926 an appeal was filed in I T Form » *1. 

refusal to re-open the case, before the Assi<:tant Commissioner of Income-tax 
and It IS important to notice that paragraph 2 of the form of appeal as suhm.-tish,? 
assessee rims as follows : Your petitioner was prevented by sufficient f by the 

ing the return required by section 22 had not a 

tunity to comply with the nf iL « r ^ jeasonable oppor- 

siatement- aUaciie;r^ 
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a return on the 12th of August the Income-tax Officer had returned the form to hav^^ 
It properly filled up though the petititioner had explained the difficulty of sodoine in 
the absence of the Madras accounts which the petitioner alleged had actually been 
sent to Calcutta on the 24th of September. On the 15th January. 1926 the aoDeal 
was rejected, the Assistant Commissioner holding that the assessee had failed to pro- 
duce all the books of accounts as required by notice under section 22 (4). ^ 

8. I am asked however in the event of my declining to interfere in review to 

refer certain questions of law to the Hon’ble High Court. The questions stated ’bv 
the assessees are as follows : — ^ 

0 ) Whether return under section 22 (2) of the Act having been actually made 
and submitted to the Income-tax Officer on requisition as per notice in said behalf 
prior to assessment, the Income tax Officer had jurisdiction to send back the return to 
the assessee as not completely filled in and then to make an assessment under section 
23 (4) without himself complying with the requisition of law, namely, by issuing a notice 
under section 23 (2) calling upon the assessees to produce evidence in support of 
the return that had been submitted by him under section 22 (2). 

(/V) And the above issue in law having been raised in the appeal, whether the 
Assistant Commissioner failed in his jurisdiction by not trying and deciding on the 
same ? 

(;//) Whether on the admitted fact of Calcutta income having been ascertained 
from examination of Calcutta accounts produced pursuant to requisition of law in that 
behalf and Madras income having been ascertained by acceptance of Madras report, 
the Income-tax Officer was wrong or not in making the assessment under section 23 
(4) and not under section 23 (3). 

9. Questions (0 and (lii) only are referred in the following form : — 

(i) Is the document in Form I. T, 11 that was filed on the 12th of August, 1925 
a return within the meaning of section 22 and section 23 of the Indian Income-tax 
Act ? 


(2) When an assessment is made partly on an examination of accounts and partly 
on the basis of an estimate reported by another Income-tax Officer under section 64 
(4) in the absence of accounts called for under section 22 (4), is the assessment to be 
made under section 23 (4) or 23 (3) ? 

For in my opinion if the document filed was in law a return within the meaning of 
sections 22 and 23 of the Income-tax Act, then the Income-tax Officer had no right to 
return it or to make an assessment without first issuing a notice under section 23 (2) 
and the assessment made must be cancelled and redone. • Question (/'/) as stated by 
the assessee does not arise because in the appeal before the Assistant Commissioner 
the appellant admitted that he was prevented by sufficient cause from making the 
return required by section 22 (2). And therefore question (i) was not before the Assis- 
tant Commissioner. Hence question (iV) contains a misstatement of fact and cannot 


be referred as arising out of the appellate order referred to. 

10. Under section 65 (2) 1 am required to state my own opinion on the question re- 
ferred. Regarding the first question, namely, whether the document filed on the * 2th of 
August was a return within the meaning of section 22 and section *3 of 
Income-tax Act, my view is that as the return mentioned in section 22 C2; is to be in 
the prescribed form and verified in the prescribed manner seating forth along with 
such other particulars as may be provided for in the notice the person s 

during the previous year”, and as the total income wp not set forth and as the details 

required by the prescribed form, especially those required by note 5, 

ed, the document was not a return within the meaning of section 22 of the At. 

11. As regards the second question my opinion is that the 

under section 23 (4) whether a return has been filed or not. tiled, 

the assessment will be under section 23 (4) for that reason. . -jg- section 22 

but the asse see has failed to comply with all the terms of . submit- 

(4) and to produce the accounts of the place for which an estimate has been submit 

ted, then the assessment will be under section 23 (4). 



RAMKISSENDAS BAGRI v. COMMR. OF INCOME-TAX. 


327 


JUDGMENT. 

RANKIN C. J. : — ^This is a reference under section 66 (2) of the Income-tax Act 
of 1922. 

Two questions are propounded to us by the letter of reference as arising out of 
the facts disclosed therein. The first question is whether a certain document which 
was filed on the 12th of August, 1925 is a return within the meaning of section 22 and 
section 23 of the Act, and the second question is whether when an assessment is 
made partly on ah examination of accounts and partly on the basis of an estimate re- 
ported by another Income-tax Officer under section 64 (4) in the absence of accounts 
called for under section 22 (4), the assessment is to be made under section 23 (4) or 

23 (3)* 

The facts are shortly these ; The assessees are members of a joint Hindu family 
and proprietors of a business. On the nth of May, 1925 a notice was sent to them 
under section 22 (2) to make a return by the 14th of June, 1925. It appears that the 
method of account adopted by the firm was to keep its books from Dewali to Dewali 
and that the previous year for which the tax had to be assessed came to an end about 
October 1924* On the 15th of June the assessees wanted further time but on that day 
a notice was issued under sub-section (4) of section 22 upon the assessees to produce 
their accounts by the sotb of July. In the meantime steps were being taken through 
the Income-tax Officer in Madras to ascertain the stale of the branch business in 
Madras and it would appear that the assessees were maintaining that the Madras 
books had been sent to Calcutta. Calcutta being the principal place of business, it 
was quite proper for the assessment to be arrived at by the Income-tax Officer in 
Calcutta. On the 30th of July the accounts were to be examined but the assessees 
were not really ready with the accounts and the matter had to be adjourned to the 
12th of August. 

On the 1 2th of August what happened was that the document which is now in 
question was riled or lodged by the assessee with the Income-tax Officer but on the 
same day it was returned for properly filling up the form and re-submission. The docu- 
ment was taken back and the assessee in his application in the course of this matter 
has explained that he did not comply with the requisition to make a return. He does 
not pretend that he filled it up properly. He says that he did not fill it up properly and 
relodge it, because he was under the impression that it was unnecessary since his 
books would be examined. He definitely says “ your petitioner was prevented by suffi- 
cient cause fVom making the return required by section 22. ” 

Now, the question arises, if it was a retinn, ought not the Income-tax Officer to 
have insisted upon the procedure laid down in clause (2) of section 23, namely, 
should he not have served the assessee with a notice requiring him to attend and 
produce any evidence he might have in support of the return. 

The question that is put to us is put in a form which is a little misleading 
because it is much too abstract. It is quite clear to my mind that clause (2) of section 
23 does not prescribe the proceeding that is really applicable here. II was not a question 
w this return being accepted as a return and evidence being required in support of it 
The position was that no real attempt to slate the total income of the assessee for the 
previous year had been made and the form was returned on the ground that it was not 

in any sense an attempt to comply with the requirements of section 22 and the asses- 
see had acquiesced in that position. 


In my judgment, therefore, the answer to the first question is this : that the docu- 
ment in Form 1 . J . ii which is referred to in the first question was not in the circum- 
stances of this c^e a return. It was not taken or given as such, and the assessee 
accepted the position that he had not made a return under section 22, 

With regard to the second question, the positm^ reasonably plain. By clause 

(4) oi sec i-jn 22 the lncome-ta.\ Officer is empowered to serve notice to produce ac 
counts independently altogether of any question of the making of the return. As long 



328 


INCOME-TAX CASES 


as notice has gone under clause (2) of section 22 the Income-tax Officer is entitled to 
call for the accounts. In this case the Madras accounts— part of the accounts— were 
not furnished though ample time was given for the purpose ; and in my judgment in 
these circumstances the Income-tax Officer was entitled to act under clause (a) of 
section 23. He had to make the assessment to the best of his judgment, but because 
It turns out that in his desire to do his best he has made ar. assessment taking the 
Calcutta hgures from the books and accepting for this purpose a mere report from 
Madras by the Income-tax Omcer. it is suggested that that has rendered his proceed- 

mg under sub-section (4) improper and that he really should have proceeded under 
sub-secuon UJ of section 23. In my judgn^ent there is nothing in that point. Under 

sub-section (4) the Income-tax Officer is entitled to assess to the best of his judgment 

and is in no way bound to coniine himself to any special kind of materials in coming to 
his decision. 

In my judgment, therefore, the question which is propounded to us as 
the second question should be answered by saying that having regard to the fact that 
the assessee failed to comply with the notice to produce accounts, the Income-tax 
Officer was justified in acting under clause (4J of section 23. 

The assessee must pay the costs of this reference. Such costs must be taxed by 
the Taxing Officer. 

GHOSE J ; — I agree. 

BUCKLAND J I agree. 


[180] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Rankin, Kf., Chief Justice, Justice Sir C. C. Ghose and Justice 

Sir Philip Buckland, Kt. 

[17th February, 1927.] 

Behari Lai Mullick . . Assessee* 

V. 

The Commissioner of Income-tax, Bengal Referring Officer. 

Income-tax Act (X/ of igzz), Sces.^ and 9 — Jnconu' from proferty— Source of income non-exis- 
tent in year of assessment— Validity of assessment on previotss year's income— Interest due under 
mortgage but not paid— If allmuable as dedueticn. 

An assessment for trie year I92.1-t925 on income derived from ground rent of bustee lands 
received by the assessee in the previous year 1923-19?^ is valid, though in the year of absessment the 
assessee derived no income whatever from that source. Though the present tense is used throughout 
Secs. 9 and 10 of the Act, the sections are to be applied to the stale of facts in ‘the pievious year’, 
or in the case of an exceptional assessment under Sec. 25 ( i ), a completed portion of the year of 
assessment. 

On an assessment of income derived from property interest due under a mortgage over the 
property but not actually paid is an allowable deduction under Sec. 9 (iv) of the Act. 

Case stated under section 66 (2) of the Income-tax Act (XI of 1922) by the 
Commissioner of Income-tax, Bengal, for the opinion of the High Court. 

CASE. 

In accordance with the provisions of section 66 (2) of the Indian Income-tax Act 
I have the honour to refer for the decision of the Hon'ble High Court certain ques- 
tions of law which arise out of the assessment made on Babu Behari Lai Mullick by 
the Income-tax Officer, District No. 4, Calcutta. 

2. The facts of the case are as follows : — 

(a) On the gth July, 1924, the assessee Babu Behari Lai Mullick filed a return 
of his income for the Bengali year 1330 showing income from property which is asses- 
sable under section 9, Act XI of 1922, and from ground rent which is assessable 
under section 12 of the same Act. The ground rent was realised from hustee lands. 
On the 19th January 1925 an order was passed under section 23 (3) of 'he Act wsew- 
ing his total income from these two sources and detei mining the sum payable by him 

on the basis of such assessm ent. 

• (1927) 31 c. W. N. 557 ; A. I. K. (1927) Cal. 553. 


I 
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(d) On the 26th of February, 1925, the assessee hied an appeal before the 
Assistant Commissioner, Calcutta, objecting to the assessment on the ground (among 
others) that as both the house property and the bustee lands in question had been 
sold by a decree of the High Court on the i6th of August, 1924 before the assessment 
was made, the assessee had no source of income at the time of the assessment, and 
therefore, was not assessable to income-tax. even although he had an asse.ssable in- 
come under these particular heads in the previous year. At the hearing of the appeal 
another point was raised, /.e., that both the house property and the bustee lands 
were subject to a mortgage and that the amount of the interest on such mortgage 
should have been allowed in respect of the income from both sources even although in 
point of fact the interest on the mortgage had not been paid. 

(c) On the 31st March, 1925 the Assistant Commissioner by bis order on the 
appeal overruled these objections. He held that under section 3 of the Indian Income- 
tax Act, XI of 1922, the possesdon of a source of income at the time of assessment 
. was not necessary to render an assessment valid provided that the assessee bad actu- 
ally derived income from that source during the previous year. He also held that pay- 
ment of interest on a mortgage has to be proved before any deduction on account of 
such interest can be allowed. 

3. The party has now asked for a reference to the Hon’ble High Court under 
section 66 (2) of the Income-tax Act of two questions of law which he states as fol- 
lows : — 

(1) Is an assessment for a year valid in law when the source of income is non- 
existent in that particular year ? Is not section 3 itself a bar to making an assessment 
in such a case ? Is not the phrase * of which he is the owner ’ in section 9 a bar to 
making an a<^ses5ment in the case of house property ? 

(2) Is an amount of interest due on a mortgage debt but not actually paid, an 
allowable item of expenditure under head ‘ House property income ’ under section o of 
the Act ? 

4. The first question involves a discussion of the basis of liability to income-tax 

under the Indian Income-tax Act, XI of 1922. On the general question the applicant 

claims that law in force*in England applies in India and relies on the decision in the 

case of Brown v. National Provident Inslitution{^i) in which it was held, that “on the 

general scheme of the Income-tax Acts it is clear that an assessment for any year 

requires a taxable subject-matter in that year though the conventional value of the 

income from that subject-matter may be measured in the first instance by the average 

income of previous years.” In addition in the particular case t)f “ property ” he relies on 

the expression “of which he the owner*’ in section 9 (i) of the Income-tax Act as 

showing that in respect of “ Property ” at any rate no assessment can be made under 

section 9 unless the assessee is the owner of the property at the time of the assess- 
ment. 

5. The general claim of the assessee that the Indian Act must be interpreted in 
accordance with an English ruling on the English Income-tax Law cannot be ad- 
mitted unless he shows first of all that the basis of the Indian Income-tax Act is the 
^me as that of the English Income-tax Act, and he has made no attempt to do this 
Con«quently the question must be decided by an examination of the provisions of 
tbe Indian Income-tax Act, and for this purpose I invite the attention of the Hon’ble 

High Court to the provisions of section 3 of the Indian Income-tax Act which are as 
follows 


Where any Act of the Indian Legislature enacts that income-tax shall be char- 
, for any year at any rate or rates applicable to the total income of an assessee 

tax at the rate or those rates shall be charged for that year in accordance with and 

subject to the provisions of. this Act in respect of all income, profits and gai^s of the 

o.he'r 

O) (1921) z A. (!. Z3I : 8 Tax. Cas, 57, , 

11—42 
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It will be noted that there is no referenrp tn ^ *l 

rhlt'uVshJirbTc'argeVf^rtt^ 

income, profits and gains of the previous year ’ What is essemlTfhi ^ ? s 

« H~SS 

of Indian Income-tax Act explains the law as follows :— P® 3 i his Edition 

tn thl* ^ ^ income without regard 

to the question what sources of income he has, or whether he has any incomf or 

source of income in-the year of assessment. The criterian according to wMch the liabi- 

ity to income-tax and the amount of the liability in a year are ascertained is the total 

income of the individual from all sources for the previous year In short "he profits 

of the previous year are the measure and the ground of liability. The position of the 

assessee m the year of assessment, provided he is alive, is wholly immaterial A person 

Tn td'ind c^t'*ri'h"'V"'^ without any source of income in the year of assessment^ven 
an adjudicated bankrupt, may be liable to income-tax. The section provides for taxa- 

h^A simply retrospective nature in respect of the profits of the preceding year not 
had recourse lo by way of measure but charged as subj^^ct-malter/^ 

I his basis of taxation. I may add, was deliberately adopted when Act IX of 1922 
was passed For under section 14 (2) of Act \'II of 1918 income-tax was levied L- 

Til' 3-ear. But the Statement 
of Objects and Reasons relating to the Bill w'hich became Act XI of 1922 states specifi- 
cally that the Bill provides for the tax at the rates sanctioned 

for any year being assessed finally oh the income of the preceding year/’ 


6 . The general position regarding the liability to assessment under the Act of 
1922 IS not modified in the case of ‘ property ’ by the words ‘ of which he is the owner ’ 

appearing in section 9. 1 hese words are not meant to stress ownership at the time 

of assessment as opposed to non-ownership at such time but to stress the fact that 
only the owner of a property can be assessed under section 9. The tenant or the 
lessee who does not possess rights of ownership is to be assessed not under section 9 
but under whatever other section is applicable— under section lo if he makes a busi- 
ness of taking property on lease and subletting it, or under section 12 if that is not 
his business. 


7. In the circumstances my opinion on the first question of law submitted by the 
applicant in this case is that an assessment in any year in respect of an income del- 
ved from any source (whether from ‘ properly ’ or from anything else) which was in 
existence in the previous year is valid and legal under section 3 of Act XI of 1922, 
even if the assessee was not in possession of that source of income during the year of 
assessment. 

8. The answer to the second question depends upon the interpretation to be 
placed on the wording of sub-clause (fv) of section 9 (j). The assessee lays stress 
on the fact that in both sub clause (Hi) and sub-clause (r) of section 9 (i) the word 

paid ” has been included, whereas in sub-clause (fv) there is no such word. He 
argues accordingly that under sub-clauf'e (/t ) an allowance is lo be made in respect 
of interest due on a mortgage on ' property ’ irrespective of whether the interest has 
been paid or not. This is not the interpretation placed on the section by the Central 
Board of Kevenue. For in paragraph 29 of the Notes and Instructions, printed at 
page 85 of the Income-tax Manual, it is slated that the allowance specified in sub- 
clause (/) and sub-clause (w) of section 9(1) "is a fixed allowance which should be 
granted without proof of actual expenditure in any year and irrespective of the 
amount of such expenditure. 'I he allowances on account of the annual piemium 
paid to insure tiie property against lisk of damage or destruction or on account of 
interest on mortgage or annual charge or ground rent or land revenue or of collection 
charges must, however, bo- suppoittd by proof of the actual expenditure. In practice 
wh at is done is that these charges are only allowed when proof of payment is produced, 
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but if an assessee shows that he keeps his account on the mercantile accountancy sys- 
tem, i.e., not on the basis of actual receipts and payments but on the basis of receipts 
due and payments due, then the assessee is given the benefit of the amount entered 
in his accounts as due on account of interest on mortgage. In this case, however, the 
assessee is not entitled to this concession because he has specihcally claimed through- 
out that his income should be assessed on the cash basis system, t.e., on the basis of 
actual receipts and actual payments and not on the basis of the amounts receivable 
and payments due and the original assessment made on his income from bustee lands 
has been revised in accordance with this claim. There is nothing to show that these 
instructions and this practice are not in strict accordance with the law and that the 
omission of the word “ paid ” in section o (i) (/v) was intentional, i.e., that the in- 
tention of the legislature ivas that the owner of property ” should be allowed in all 
cases a deduction on account of the interest on mortgage, or of a charge or ground 
rent irrespective of whether the amount has been paid or not paid. Nor is there any 
unfairness in this interpretation of the section. For in practice when accumulations 
of interest are paid a deduction of the whole amount so paid is allowed. My opinion 

therefore on th| second question of the assessee is that it should be answered in 
the negative. 

Af. A^. KanjHal, for the assessee. 

Langford James and H. R. Pankridge, for the Crown. 

JUDGMENT. 


RANKIN C. J. — 'I'hts is a reference made under section 66 of the Indian Income- 
tax Act of 1922 by the Commissioner of Income-tax, Bengal. 

Two questions are referred to us and I will take them separately. 

The fir-t question is as follows : “ Is an assessment fora year valid in law when 
the source of income is non-existent in that particular year.’ Is not section 3 itself 
a bar to making an assessment in such a case ? Is not the phrase " of which he is the 
owner ” in section 9 a bar to making an assessment in the case of house property ?’* 

I'he assessment in the course-of which this question of law arises was the assess- 
ment made upon on^ Behari Lai Mullick for the income-tax year 1924-1925. The 
assessee was a house property and land owner living apparently at 8 Durco 
Nerain Tagore Street in Calcutta, a dwelling-house in which he had a one-third share 
The previous year ' with which we have to deal is 1923-1924 and the assessee In his 
^ statement of total income during the previous year ” declared the amount of profits 
or gams or income during the previous year as having accrued to him from two sour- 
ces numbered respectively 4 and 9 in the form provided by Rule No. 19 of the Rules 
made by the Board of Inland Revenue under section 59 of the Act. In respect of 
property as shown in detail in Schedule A he declared the income to have been 
Rs. 3 Ji 6. Two Items of property are included in this : {a) certain house property at 
191 . Harrison Road which was let out to tenants and for which in i9'»3.iQ2/the 
assessee actually received as rent Rs. 3.900; and (ft) the dwelling-house in Dureo 

''aliie teing put down as Rs. ,,724. These 
Items when certain deductions have been made account for the figure Rs , i 7 f 

Rs Th' ® declared to have yielded in .9*3-1924 an income of 

ft M ■ I, K rent received by the assessee for certain bustee lands 

at 14 Machuabazar Street let out to tenants. 

The claim made by the assessee was that the house property at Harrison 

andthe 6„.s/ecjands at Muchuaba.ar Street had been mo'^Uged by Wm and that 
a though m the previous year i.e., 1923-1924 he had derived income therefrom ai 
aforesaid, he had in the year of assessment i.e., 1924-1925 received no inromf» 
m fact by reason that a mortgage suit had been brought against ^him and the 
les were sold on the 16th of August. 1924. He claimed accordingl^^hat in lo*™ 

1924*^9"°.'“““ income^ta* yelr 
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.K ^ Advocate who appears before us on behalf of the assessee contends in 
the pnnctple of the decisions under the English Income-tax Acts in Brown 

Tnfh H Vr/;€/.7u V. are applicable 

to the Indian Income-tax Act of 1922 w,th the result that if an assessee has no income 

in the year of assessment from^a particular source, no income-tax is due from him 

tharsource"*^'"^ Previous year ” he did, in fact, derive an income from 

The Income-tax authorities who have dealt with the case do not appear to have 

or come toafinal.and definite conclusion as to whether in 
respect of U) the dwelling house, (b) the house property, or (c) the hustee lands the 
assessee is really entitled to say that he had no income whatever in the year of 
assessment. They reject the contention that the principle of Z3; ou>«’s case(>) applies 
to the Indian Act of 1922 and at the request of the assessee have referred this 
question to the Court framing it at the assessee s request in the terms stated above. 

Ordinarily a case for the opinion of a court of law should be stated on the basis 

of a careful finding of facts. In this way only is it possible to avoid the raising of 

questions academic or misleading, and in this way only is it possible for a court of 

Jaw to deal usefully or correctly with any questions of law. In the present case, 

however, it is apparent from the form of the return prescribed by Rule No. 19 that on 

the view taken by the Income-tax authorities they are not bound or entitled in any 

year of assessment to make an enquiry into the income of any year save the ‘‘pre- 

vious year and that they cannot be called upon to conduct an enquiry into the income 

of two years with a view to ascertain what sources of income persisted throughout 
both the years. 


Learned Counsel for the Board of Inland Revenue is anxious to have a determi- 
nation from us upon the question whether the principle of Brownes case applies^*) in 
India under the present Act rnd he is prepared to admit with reference to this parti- 
cular assessment upon this particular assessee whatever facts are necessary to raise 
this highly important question. I will assume accordingly, to take the clearest case, 
that whereas in the “ previous year i e., 1923-1924 the assessee received an income 
from ground rent of the bns/ee lands he has in the year of assessment derived no in- 
come whatever from that source. 

For the purpose of understanding the law upon this question under the English 
Acts prior to the Finance Act, 1926, it makes no difrerence whether we examine the 
Act of 1842 (5 and 6 Viet. Chap. XXXV)or the Act of 1918 (8 & 9 Geo. 5., Chap. IV)^ 
Upon a true construction of either Act the tax for each income-tax year was charged 
upon the income of that year. The assessee had to make his return and the assess- 
ment upon him had to be made at a time when a large portion of that year had still to 
run. To ascertain the amount of future receipts many rules were provided. What the 
assessee in England had to return as the true figure upon which he was liable to pay 
was a notional or statutory income computed with reference to different sources in 
different ways and with reference to any one source in a way which might depend 
upon special circumstances. Save in one special type of case (which may be shortly 
referred to as Case 3 of Schedule D) it never was — and on the face of the English 
Statute it could not well be — doubted that the statutory income upon which assessment 
in' any particular year was made was an income which the Legislature deemed the 
assessee to have received in the year of assessment. On the words of the English 
Acts it is in almost every case as plain as express language can be that the Legis- 
lature imputed the statutory income to the assessee by way of computation or measure- 
ment of hi« income for the year of assessment. .Accordingly the English Acts and the 
rules of computation which they applied to the various possible sources of income 
were construed upon the principle that in no year of assessment did the Legislature 
intend to impose the tax in respect of income derived in previous years. If in the 


( 1) (1921) 2 A. C. 222 : ^ T. C. 5‘». 

(2) (1926) A. C. 293 : 9 T. C. 263. 
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I year of assessment the assessee had derived some income from a particular source 
the amount for purposes of taxation might have to be computed at least provisionally 
by reference to his income from that source in one or more of the years immediately 
preceding. If, however, the assessee in the year of assessment derived no income 
from a source which in the previous years had yielded income the statutory rules as 
to computation of the present and future by reference to the past did not apply so as 
to impute to the year of assessment an income which did not exist at all. The basis 
and subject-matter of the tax was the income in the year of assessment. As a matter 
of law this is true because it is the true construction of the English Statutes and for 
no other reason. In B^'own*s caseCU, Rowlalt, J. put this matter in the simplest 
words : " There is no doubt that the general schem'» of the income-tax is that it is 
payable in respect of.a source of income existing in the year of assessment, though 
the amount is often measured by the results of previous years.*' 


The contention of the Board of Inland Revenue before us upon this reference is 
that in 1922 the Indian Legislature, which in previous Income-tax Acts h?d clearly 
followed the English Acts in the general scheme and in the principle of putting the 
tax upon the income derived during the year of assessment, intentionally departed 
from that principle and determined in each year to levy the tax not upon the income 
of the year of assessment r«., the current year whereof a part is unexpired at the 
time of assessment but on the income of the previous year ; and that under the 
Indian Act of 1922 the income of the previous year appears not as a standard by 
which the next year’s income is to be computed, nor as a measure, nor as an element 
in an average, but as being itself the subject-matter of the tax. However familiar one 
may be as lawyer or as patient with the English principles one cannot profess in 
either capacity that there is anything absurd, imro'sible or unjust in levying income- 
tax upon the actual receipts of a completed year in the year which follows. One can 
see readily enough that there may be grave difficulties in changing from the one system 
to the other, difficulties too in combining taxation of a simply retrospective nature in 
respect of the profits of the preceding year with a system of deduction at the source 
in the year of assessment at the rate imposed for that year ; also that, as Rowlatt T 
pointed out in the case already cited at page sn. “a postponed tax like this has the 
inconveriience of letting the tax-payer go in the jearwhen he has the income and 
taxing him when he has parted with it. perhaps by bankruptcy, or of losing the tax 

rhl?Vh tax-payer has escaped by death.'’ It may be, on the otLr hand 

that the Indian Legislature has seen its way to impose the income-tax directly unon 

A ft 1 I or statutory incomes altogether to avoid^so^^ar 

Ux*'b?l labour of subsequent adjustment and the inconvenience of refunds^of 
I f which gives to the tax-payers or at least to some tax-payers a sub 

place, because they are matters on which it is specially necessary 

cause it is desirable to notice that until it is first “ed whether or 

Siiiliiiiiii 

(V.I ort;,8r%"seS?;tbTcUofw"^ rai"VrolMeS 

of Tseh" with the firsT dayTAprn to 8 

O^ch subsequent year, by collection in that year und subseoue:,^ f 


1^0 (19*9) 2 K. B. 497 at p. 509. 
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hereinafler provided, income-tax upon every assessee in respect of his taxable income 
in that year at the rate specified in Schedule 1 '^ The amount of the taxable income 
of an assessee was determined by the machinery described in section 17 which pro- 
vided for a return to be made in a prescribed manner of the total income during the 
previous year. By section 18 the Collector, if satisfied that such return is correct and 
complete, was directed to assess “ the sum payable by the assessee for the year 
in which the return is made on the basi-' of such reluin ’ By section 19 when the 
Collector had ascertained the total income actually received by or accrued to the 
assessee in the previous year, he was to compute the income-tax which would have 
been payable if it had been levied in such previous year with r.eference to 
the amount of the income so ascertained and the law then in force; and the 
difference between the sum so computed and the aggregate of the sums already paid 
by or on behalf of the assessee in respect of income-tax for such previous year was to 
be paid by nr refunded to the assessee. This system of adjustment involved a run- 
ning account between the Government and the tax-payer, a provisional assessment 
being first made on the income of the preceding year and the assessment being 
adjusted and corrected when the income in the year of assessment had been ascer- 
tained. There can, therefore, be no doubt that the tax was laid upon the income of 
the year of assessment and the principle affirmed in Brown*s case was given full 
effect. Sections 5 to ii inclusive correspond roughly to the Schedules of the English 
Acts. They state the classes or heads of income to which the Act applies and make 
provision in respect of each for specific allowances or exclusions. 


Now, the Act of 1922 (XI of 1922) purports to consolidate and amend the law 
relating to income-tax and super-lax. Strictly speaking, it does not of itself impose the 
tax at all. This is to be done by the Finance .Act of the year. Section 7 of the Finance 
Act (XII of 1922) provides : “ Income-tax for the year beginning on the first day of April, 
1922, shall be charged at the rates specified in part I of the Third Schedule , and speci- 
fies that "total income'’ in this Schedule means "total income” as defined in clause 
(15) of section 2 of the Indian Income tax Act, 1922. The Third Schedule gives 
rates of income-tax specifying different rates : When the total income is Rs. 2,000 or 
upwards, but is less than Rs. s.ooo ; when the total income is Rs. s.ooo or upwards, 
but is less than Rs. 10.000; and so forth : in other words. it provides a graduated 
scale according to the amount of the " total income Provision having been made by 
the Finance Act in this manner, section 3 of the Income-tax Act is attracted. Section 
3 is as follows : "Where any Act of the Indian Legislature enacts that income-tax 
shall be charged for any year at any rate or rates applicable to the total income of an 
assessee, tax at that rate or tho e rates shall be charged for that year in accordance 
with and subject to the provisions of, this Act in respect of »'> ® 
gains of I he previous year of every individual, company, firm and Hindu undivided 
family '■ It will be noticed that the tax to be charged "for’' any year is in respect of 

fic exemptions, has meaning only with , a- ^t the source on " salaries ” 

“ previous year.” Section 18 which deals is to be given to 

and “ interest on securities ’ provides lln^wa^s iliade for that deduction in the as- 
thc person from whose income the Section 2'» which imposes the duty of 

sessment. if any, made for of the total income during the pre- 
making a return prescribes that it is to be a suggests that it is any part of the 

vious year. There is nothing m this sect receipts or probable receipts of 

duty of an income-tax officer to make e J case where any busi- 

tl.e assessee during the current j ‘ j djiiferentiates strongly between such 

ness, profession or vocation is disconlinue i. 
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businesses according as they were commenced before or after the commencement of the 
Act. As regards the Utter, the first clause empowers the Income-tax Officer to ac- 
celerate the ordinary course of things and to make an assessment on the profits of the 
period between the end of the previous year and the date of discont-nuance without 
waiting until the following year. In such a case the nssessee may at cnce be charged 
not only with the tax in respect of the profits of the previous yrarbut also with the tax 

in respect of the profi-s of th“ broken peri jd Wh-n, how'-'Ver, a business was in 
existence and paying tax prior to the Act of 1922, w- find it provided that th'^ 

assesses d pay no tax on th-^ profits of th- brok^ n period and may furth r claim, 
if it suits him, to escape tax upon the profit^ of the previous year by paying tax 
upon the pr.'fits of the broken p^iod only. 'I'h'' reason why a different treatment is 
given to business's commenced befrr« 1922 which are discontinued afterthat year 
is because such businesses will really have paid income-tax twice cn the profits of 
the year 1921-19:52 or, to put the matter in other words, they would have, apart from 
special prov.’sion, to p. y tax on the profits of one year more than und^r the pre- 
vious system. This section like section 3 uses the words “ in respect of*’ which are 
also the crucial words in sections 7 to 12 inclusive. In my opinion, section 25 is 
incapable of b ing interpreted otherwise than as h provision to preve nt injustice 
being caused by the tax b ing made for the first time a simply reirocpec’ive tax. 
The absenc of all provisions fc r adjustment (See section 68) and a complete avoid- 
ance of any phrase which would suggest that the purpose of the Act is to measure or 
compute finally or provisionally the amount of the income received during the year 

of assessment produces a striking contrast between the Indian Act of 102-* and the 
bnglibh Acts. 

It is quite true that the sections which describe the heads of income reproduc-' 
t e language of the Act of 1918 without changing from the present to the past tense 

7. 10 and II of the Act of 1918 affords liitle re om for 

bedefineri^^^"^"’. as in the Act of 1922 agricultural income continues to 

be defined as rent or revenue derived from land which is used for agricultural purpcs- 
es, so the property to be taxed is still described as property “of which h/ is^ihe 
wner (section 9) and allowance under the head ‘ Business ’ is made for rent paid for 

ihp business is carried on (section 10). So too by section ia 

the tax shall not be payable by an assessee in respect of any sum which he receives 

secti^t"^ H ^ undivided family. It seems to me to be reasonably clear in 

sections 9 and 10 that though the present tense is used throughout the sections are 
tet to be ber.hat the income-tax is one tax sect;on 3 

“ some difficulties in this view with reference to th#. t 

The draftsman does not seem to be in sie^ht of at the time of payment/’ 

what ? In advance of its imposffion% Ux ts to he 

rate laid down by the enrrem Fiance Ac, In ™ apparently a, the 

Hnance Act of next year may impose quite differe’^t ’*’* 

come tax at all. Section i8 uses the words “ in resnpof ■ (theoretically) no in- 
the following heads (.) salaries and (d) interc t on 'h»fe«able under 

Unance Act is passed it is too late to levy in advance inrom//'' “ 

mcoine of the previous yeai. ' What seems IcdcX ™ 

[on 3 to make it read in elVec, : “ Where any Act of the Tn? 
that income- tax shall be charged for any year at anl^a/ / . ^'«g>slature enacts 

total income of an assessee — rates appKcable to the 
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(t) tax at that rate or those rates shall be charged for that year in accordance 
with, and subject to the provisions of this Act, in respect of all income profits and 
gains of the previous year of every individual, company, firm, and Hindu undivided 
family ; 

(2) tax at that rate shall be deducted in accordance with and subject to the 
provisions of this Act from all salaries payable in that year on account of the income- 
tax, if any, to become chargeable in respect thereof for the following year ; and 

(3) tax at the maximum rate shall be deducted in accordance with and subject 
to the provisions of this Act from all interest upon securities payable in that ye*ar on 
account of the income-tax, if any, to become chargeable in respect thereof for the 
following year.” 

Still however one may criticise the language of section 18 this is the only meaning 
which in my judgment can be given to it having regard to the language and the scheme 
of the Act. 


In my judgment the first question put to us for our opinion must be answered in 
favour of the Inland Revenue and against the assessee. 

As the facts of present case have not been fully investigated it may be well to add 
that this judgment is not to be taken as an opinion that the assessee has no grievance. 
If he was the owner of the house property and hustee lands before 1922 and paid tax 
thereon under the Act of 1918, then in 1922-1923 he paid tax for the second time on the 
income of 1921-1922 and if he has to pay for the year 1924-1925 it may therefore be 
that he is paying for one year more than he would have done under the 1918 Act. 
This will be so if in 1924-1925 he received no income from these sources. If he has 
lost his propefty by a mortgage sale in 1924, then although neither section 25 nor any 
other section of the Act of 1922 protects him, the case may be a very hard one and 

he may have special claim to some consideration at the hands of the Inland Revenue 
authorities. 


I he second question is stated as follows : — 

‘Ts an amount of interest due on a mortgage debt but not actually paid, an allow- 
able item of expenditure under head ‘ House property income ’ under section 9 of the 

Act r 

In my opinion this quesMon should be answered in the affirmative i e., m favour 
of the assessee. Apart from the consideration that a taxing statute should be con- 
strued, if possible, by confining oneself to the ordinary meaning of ^e words and 
that there is special objection to any construction which puts a burden upon ob- 
ject when the intention of the Legislature to impose it is not J 
Lnd 10 of the Act of must be construed on the footing tha when he Legis^ 

lature means " paid " it says paid.’’ In section lo there is a special definition of the 
word for the purposes of that section. In section 9 certain allowances ^je autho- 
rised by way of deduction from “ the bona fide annual value of the Propcr‘y. ‘‘“If a 
hvnothetical figure The first two allowances have reference to repairs and do not depend 

is not without significance. I am not give save upon the 

charge on the basts o® an incumbrancer 

assumption made in favour of interest Though I desire in no 

;s the difference between the yearly value the mtere^st. ^I houg^^ ^ 

way to pronounce upon the P° reasons for making this assumption. 
:annot ignore the fact that there may think that any exercise of the 

If this be the right construction of he question ; sfill less do f think 

;hat The'iS"to°Sdmd..lerof Uie Form prescribed by Rule .9 are ,0 be taken as 


ules. 
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In my opinion the assessee is entitled to the allowance in respect of interest on 
the mortgage. 

As we were asked by Counsel for the Inland Revenue to treat this as a test case 
and as the assessee has succeeded on one of the two questions* I think that the 
assessee’s costs before us should be paid by the Inland Revenue. 

GHOSE J. I agree. 

BUCKLAND J.— As I am in entire accord with the learned Chief Justice as to 
the effect of the more general aspects of the matter which he has discussed and of 
the sections of the Income-tax Acts to which he has referred, I propose to limit myself 
to an examination of the sections which bear directly upon the question which we 
have to decide. 


The essential point of difference between the contentions advanced on behalf of 
the assessee and the Crown respectively lies in the questions whether the amount of tax 
payable in the current year has to be computed by reference to the assessee’s income 
for the previous year though payable in respect of the assessee’s income for the current 
year, or whether it is payable In respect of the assessee’s income for the previous year 
though payAle m the current year. In the former case the previous year’s income is 
but a basis of computation which gives rise to the contention that if in the current 
• year the assessee has no income no tax is payable. The view put forward on behalf 
of the Crown makes it immaterial whether the assessee has any income in the current 
year. If the Crovm's view prevails the assessee. though he must pay the tax in the 

current year for which he is assessed, pays in respect of his income for the previous 

year and the state of his income for the current year is negligible. 

But for such resemblances as are to be found between the Indian Income-tax 

*922 and between the former of these and the Income-tax Act, ioi 8 
& 9 George V. cap. 39) and were the assessee’s Advocate limited to the Act of 

aval’w°f V which his argument has been founded would not be 


definition of “previous year” in the two Indian 
btatutes. The difference between the two Acts lies in the references in the material 

in the “e 

lor which the words previous years ” are introduced into such sections. 

Dcct of " there shall be levied in res- 

‘ 9 i 8 income-tax upon eve% 
^ ml?-" .taxable income in that year.” that is to say. income-tax mu^ 

oe paid in respect of ” income for the current year. 

Section 17 of the same Act requires a return of the 

ye«. and under section 18 the sum payable for the year in which the return 

hS ^ 'i.nPon the basis of such return. Nothing couirbfc ear J 

that the previous year’s income is introduced solely as a means of k 

ref^nce to it the amount of tax payable in the current year in respect of the info 

for ^ fonn of expression I^say that tht 

.™ ".’..''it T, 'E'"". 

«nnot that be imported into ?he use of the “ fn resre^tT"* 

course of argument, but the words “in reroectof’' ^ “S suggested in the 
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14 of the Act of 1918 and another in section 3 of the Act of 1922. It is to be observed 
that the section provides that income-tax shall be charged, not in respect of the in- 
come of that year, i.e. the current year, as one would have expected to find had the 
Legislature intended to express that which the assessee contends it has expressed, but 
“ for ” that year. It is unnecessary to say that “ in ” must be read for “ for either 
word would produce the same result. 

It is impossible upon an analysis of section 3 to hold that the previous year’s in- 
come is but the basis of assessment while the tax has to be paid in respect of the 
income for the current year. Fundamentally the determination of the question rests 
exclusively upon the construction of this section, for there is no other which deals with 
it directly. 

Comparing the result attained with that under the Act of 1918 to which I have 
referred, one finds that under the Act of 1922 the income by reference to which the 
amount of tax payable in the current year has to be ascertained and in respect of 
which such tax when ascertained is payable are one and the same, and being income 
for the previous year is an income the amount of which is ascertainable. Any notion of 
an estimate is absent, indeed there is no room for it. 

I agree as to the answers to be given to the questions submitted to us for deci- 
sion. 


[ 181 ] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 
Before Sir Cecil Walsh, Kt., Chief Justice and Mr. Justice Bauerji. 

[i8th February, 1927.] 

Messrs. Nihal Chand Kishori Lai of Cawnpore . . Assesseesr 

V. 

The Commissioner of Income-tax, United Provinces Referring Officer. 

/ntomi-tax Act {X/ cf \<)22), Se<s. 26 ^ Joint Hindu family business^Conver- 

sion into partnership— Registration of partner ship— Liability of ref:istered firm, basis of— Assess- 
ment at rates applicable to joint Hindu family— Discontinuance, meaning of. 

The assessees were assessed to income tax and super-tax a.s a joint Hindu family for the year 
io2<;-io 26 in respect of their income of the previous year June. 1924.10 June 1925. On the ;oth April. 
1026 they purported to effect a partition by a deed under which they ceased to carry on business as a 

joint Hindu family and constituted themselves as a partnership with specified shares and this deed 

was registered within the due date with the Income-tax Officer. On the claim of the assessees to be 
assessed as partners of a registered firm. 

that the assessees. the registered firm, as the successors to the joint Hindu family 
which ^ased to carry on business on the registration of the partnership, were liable to be assessed 
under Sec. 44 of the Act on the income of the business carried on by the joint Hindu family at the 
rates aoDlicable thereto during the accounting period, such liability being determined by the fact as 
towh^wasinfa^tcar^^^^^^ and making the income during the accounting period. 

The expression ‘ disconUnuance ’ in Sec. 44 of the Act may mean total abandonment or extinc- 
tion, or self-extinction for the purpose of reconstruction under another form. 

Begg Sutherland & Co. v. Commr. of Income-tax, 2 I. T. C. 30. followed. 

Case [Miscellaneous Case No. 62 of 1927} stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, United Provinces, 
as per his letter, dated 17th January, 1927. for the opinion of the High Court. 

CASE. 

Messrs Nihal Chand Kishori Lai of Cawnpore were assessed to income-tax and 
n Hindu undivided family by the Income-tax Officer. Cawnpore. on 
S 9 *926^"^^^^ to theif income, profits and gains in f /ear Asar^i 

Sambat lgSi-AsarhSambat. 1982. corresponding to June. 1924-June. 1925 A.U 

2 The assessees, however, claimed to be assessed as a registered firm and nc 
ri* j A- Thev claimed that a partition had taken place in the 

as a H-ndu und.v^^ V J statements made by Lala Kishori 

r,r ,:,?nV - Lala Ra,,, Bilas. to the Income-tax (^er, 

• (,027) A. i., J.^^ A- I- K.U‘a’7)A11.397. 
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Cawnpore, on May 17, 1926, of which an extract copy is enclosed. After the 
partition they constituted themselves a firm, and when the books of the ac- 
counting period in question were made up in Kartik Sambat, 1982 (corresponding to 
October, i925)tthe profits were shown as divided between the partners according to 
their shares. A deed of partnership was drawn up and registered on April 10, 1926. 
This deed was also registered with the Income-tax Officer, Cawnpore. under section 2 
(14) of the Indian Income-tax Act, 1922, on June 12, 1926, within due date, and the 
firm thus became a registered firm for the purposes of the Income-tax Act. 

3. The Income-tax Officer rejected the claim of the assessee to be assessed as a 
registered firm on the ground that during the accounting period the family had been 
joint. 

4. The assessee appealed to the Assistant Commissioner in a petition of which the 
relevant part is enclosed (Appendix B). The Assistant Commissioner upheld the deci- 
sion of the Income-tax Officer, remarking that “ from the statement of Lala Kishori 
Lai it is established that the separation took place from Asarh Sambat, 1982, and the 
profits under consideration are for the year ending Asarh Sambat, 1982. The case 
becomes exactly similar to the case of Begg Sutherland & Co. v. The Commissioner 
of Income-taXj United Provincesf^'i and in accordance with the ruling given by the 
High Court, I hold that the profits must be assessed as those of a joint Hindu family, 
the succeeding firm being liable for the amount assessed.” 

5. The assessee has now claimed a reference to the High Court on certain points 
of law as set forth in the extract copy of a petition attached ; the whole petition is not 
enclosed, as other points are being dealt with by the Commissioner under section 
33 of the Income«tax Act, 

6. It will be observed that in paragraph 2 of the petition it is stated that the 

petitioners were legally separate in Magh Sambat. 1981 (corresponding to January 

1925). 1 his point was not raised in the petition of appeal, but the Assistant Commis' 

sioncr has definitely stated that the separation took place from Asarh Sambat, 1982 

(June, 192s). Indeed, he could not have come to any other finding from the sworn 
statements on the record* 


7. The points of law stated by the assessee are 

(0 Whether in face of the fact that the petitioners had applied for registration 
^ the Income-tax Officer before the date on which the return was due, accompanied 
with the instrument of partnership, specifying the individual shares of the partners 
and giving all the other particulars as required by law, and that the Income-tax Officer 
had registered the same, the petitioners should have been treated and assessed as 
partners of a registered firm or as members of the undivided joint Hindu family, 

A ‘he petitioners were legally separate on Asarh Sudi 2. Sambat 

1982 and not before that; and, if so, how does it affect the present case > 

(m) * 

not Iiabie''for'!uper!,ax“"'‘'' '*>« case, the petitioners are. or, are 

section ii o^tt'Act.’’" “W A™ as laid down in 


,L second point does not, in the opinion of the Commissioner ari«a 

the appellate order, and the Commissioner is unable to state it. In any case he is of 
opinion that the date of the partition is a question of fact. U, ho^eLr 

Son' ? ^*°**'^ Commissioner would express 

mon that the partition took place from Asarh. 1982 (corresponding rLr^ 

this IS proved by the categorical statement of Lala Kishori T ai t’k ; 

took place from Asarh. 1982”, by tL fi^t two ptag“^ statementTl^T 
_ meshwar. an d also by the evidence of Lal a Ram Bilas. It is in no sense prov^ 

(1)2 1 . T. C. 30. 
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that a partition took place in 
There appears to have been 
more. 


Magh Sambat, 1981 (corresponding to January, 1925). 
a threat to do so in certain contingencies, but nothing 


reality not relevant as a point of law. If the answer to 
point is in the assessee’s favour, it necessarily follows that there will be no 
liability to super-tax. 

The fifth point is not intelligible, as there was no “old firm"; in any case the 
point which seems to be intended is covered by the first point. 

9- The first point urged by the petitioners can preferably be stated as follows 
and the Commissioner so states it : — 

In the circumstances of the case, how are the income, profits and gains of the 
accounting period to be assessed? Are they to be assessed as the income, profits and 
gains of a Hindu undivided family, the liability for the payment of any tax assessed 
falling on the firm as successors to the family ? Or are they to be assessed as the in- 
come, profits and gains of a registered firm ? 

10. In the opinion of the Commissioner the assessment should be made accord- 
ing to the first alternative method stated, in accordance with the decision of the High 
Court in Begg Suihetland & Co. v. Comm}', of Income-taxfO 

Kailas Nath Katju, ioT the assessees. 

G. W. Dillon^ for the Crown. 

JUDGMENT. 

This is a case stated by the Commissioner of Income-tax. Shortly stated the 
matter arises in this way. A certain firm Nehal Chand Kishori Lai of Cawnpore car- 
ried on business as a joint Hindu family, and were doing so between June 1924 and 
June 1925, the relevant period on which their profits had to be based for the assess- 
ment under discussion, their practice being to keep their accounts from June to June. 
They purport to have effected partition on the loth April, 1926 by means of a deed in 
respect of which they ceased to carry on business as a joint Hindu family and consti- 
tuted themselves a partnership with specified shares. .Whatever legal effect that parti- 
tion might have in other respects, it had no effect under the Income-tax Act until the 
12th June, 1926, when the deed was registered. From that date they must be treated 
as a registered firm under the Act. The result of that transaction was that they ceas- 
ed to carry on business as an undivided Hindu family and began to carry on the same 
business as a registered firm. These two terms are dealt with in two separate defini- 
tions in sub-section (9) and sub-section (14) respectively of section 2 of the Income- 
tax Act. Although Dr. Katju, their counsel protested against the view, we have no 
doubt that as a matter of law and for the purpose of this Act, the registered firm on 
the rath June, 1926 became the successor of the Hindu undivided family in the carry- 
ing on of the business. The business may have been the same. It was undoubtedly 
carried on by a totally different legal person. From that moment the assessee was the 
registered firm. It could not be the Hindu undivided family, because the undivided 
family ceased to exist as a person carrying on the business, so that the registered firm 
had the duty of making the return and had the obligation of making the payment due 
as assessee. This, however, does not dispose of the question. As was said \n Begg 
Sutherland & Co. v. Commr. of Incoiue-tax.^^) *' The conversion of a firm into a 
company (the principle applies equally to the conversion of a joint Hindu family into 
a registered firm.) does not in any way affect the profits made by the firm before the 
conversion or the legal liability to income-tax which already existed before the conver- 
sion The liability to assessment is not conclusive as to the chargeability in respect 
to the period for which such assessment is made.” Possibly that language is not as 
clear and comprehensive as it might be. but the Court there was dealing with a nega- 
tive case that is to say, it was rejecting the suggestion that the new assessee, who 
wLld have been liable to super-tax if he had carried on the business during the 


(i) 2 I. T.C. 30- 
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period under, consideration, was liable to pay super-tax for such period although his 
predecessor in business would not have been liable if he had continued the business 
as before and had been the assessee. 

We think that this is made even clearer by the machinery provided by the Act upon 
which the Court in that case did not dw'ell. Having discovered your assessee, it is 
then necessary to see what it is he is liable for by the Act. By section lo the tax shall 
be payable by the assessee under the head of ‘ business ’ in respect of the profits or 
gains of any business carried on by him. What profits and gains those are, are pres- 
cribed by section 3, which provides that the tax should be charged at the rate or rates 
applicable to the total income, profits and gains of the previous year, on every indivi- 
dual, company, firm and Hindu undivided family. You therefore have to look at the 
profits of the business in the previous year by whomsoever it was carried on, and if the 
rate chargeable depend upon the constitution of the firm or company which carried it 
on, you must look to see what was the firm or individual which carried it on. If such 
individual or firm is not by law chargeable for super tax, then the rate to be charged 
on the profits of that previous year must not include super-tax. If on the other hand, 
the individual or firm carrying on the business in that previous year is chargeable with 
super-tax, the rate charged upon the assessee must include that super tax, for, as in 
ihtczsQoi Begg Sutherland and Co. v. 0/ y«comc-/^r:e (O which is really 

the converse of this case, the assessee is not necessarily the person who was carrying 
on the business and making the profits of the previous year upon which the assessment 
made upon him has to be based. In our view, section 44 makes this abundantly clear. 
It deals with liability in the case of a business which has been carried on by a firm 
and been discontinued. Discontinuance may consist of various forms. It may mean 
total abandonment or extinction, it may mean felf-extinction for the purpose of recon- 
struction under another form. In this case, the business as carried on by the undivided 
Hindu ffimily was discontinued in the eyes of the law and in accordance with the pro- 
visions of this Act* on the jzth June, 1926 when the deed was registered, it was re- 
commenced by the registered firm from that date, and section 44 preserves the exist- 
ing liability at the time of ?uch discontinuance and makes every member of the firm 
which has been discontinued, jointly and severally liable for the amount of the tax 
payable in respect of the income, profits and gains of the firm up to the date of such 
discontinuance, that is to say, the profits and the rate chargeable thereupon a^ provi- 
ded by section 3. It appears to us that section 44 could not have been designed for 
anyother purpose, and applies without any straining of the language. Section 26 is 

equally clear, but in our view it applies to a different consideration, namely, the ascer- 
lainment of the assessee within the meaning of section 2 at the time when the assess- 
ment IS made, and it does not affect the rate or the period in respect of which the 
whp« be computed \Vhen any change occurs in the constitution of a firm or 

any person has succeeded to any business.— and we find that the registered firm 
the business of this undivided family.— the assessment shall be made on 

c«e?™ tL“”gisL“«d fi™ »**«**■"*"»• is to say, in this 

liner wUh Act seems to be consistent and carefully designed for deal- 

We agree with the 

principle laid down in Bcgg Sutherland & Co. v. Commr of Income ! 

it as a necessary corolC oi,, 
rate to hp ‘I'^estion stated in paragraph 9 of the Commissioner’s case is that the 

be Profits and gains of the accounting period is to 

be determined by the fact as to who was in fact carrying on the busines^ fnH 

such income, profits and gains during the accounting period. In other words thev mu^ 
eaLt^of this reference. We 
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Begg Sutherland & Co’sO) case having become the successor of the firm as assessee 
within the meaning of section 26 of the Income-tax Act, was not disputed by the late 
Mr. L. M. Banerji, who argued on the behalf of the company. We assess the fee of the 
Government Advocate as Rs. 100. 


[182] IN THE HIGH COURT OF JUDICATURE AT LAHORE 
Before Mr. Justice Jai Lai and Mr. Justice Zafar Ali. 

[15th January, 1927.] 

R. S. Lala Jessa Ram of Dera Ismail Khan . . 

V. 

The Commissioner of Income-tax, Punjab and N. W. F. V 

Provinces .. Be/erring 

In'ome-tax Aet (X/ of 1922), Si(s. 3?. 34 dy 3^ — Comvti stwncr' s pcnrers of rex'ietv — Enkat^f' 
ment of assessment after expiry of a . year from assessment year — Assessee moving Commissiosi^'' 
under Sec. 33 within the year — Limits of Commissioner’s po-vers. u 

The powers of the Conjniissioner of Income-tax under Sec. 33 of the Income-tax Act are\ 
subject to the same restrictions as those of the Income-tax Officer under Secs. 34 or 35 of the Act. ( 
Where action could have been taken by the Income tax Officer under Sec, 34 or 35 of the Act,rC 
the fact that the assessee in his application for a case under Sec. 66 (2) of the Act moved the Com- 
roissioner to take action under Sec. 33 would not make any difference in the limitations on the 
Commissioner's powers to re-open and alter an assessment to the piejudice of the assessee. 

Case [Referred Case No. 20 of 1926] stated under section 66 (i) of the Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, Punjab and North-West 
Frontier Province, Lahore, with his letter No. 505 J/ M. 893, 26, dated i8th May 19261 
for the opinion of the High Court. 

CASE. 


The facts of this case are as follows : — 

On the 27th June, 1924 the assessees presented to me an application headed 
“ application under section 61, Income-tax Act for reference to High Court a question 
of law The figure 61 in this heading is an obvious mistake for section 66 (2). The 
application ended with the following paragraph : — 

" The learned Commissioner may if he pleases take action under section 33 of 
the Act The chief point at issue in the case was that the assessees claimed to 
have written off in the accounting period a sum of Rs. 3,111 said to be irrecoverable 
loans standing in the names of certain Pawandas sorne of whom were said to be dead 
and some to be not traceable. As a result of enquiries made into the case it was 
decided to allow the assessees to write off two of the items in question amounting to 
Rs 190S and the result of this was to reduce the net taxable income from Rs. 23.434 
to Rs 21,529, the tax being calculable at 15 pies owing to the assessees having shares 
in other businesses which brought their total income over Rs. 30,000. When the tax 
on the reduced income was calculated it was discovered that this actually amounted 
to a larger sum than had been previously demanded from the assessees, and the 
mistake was found to have originated in an assessment order dated the 31st December. 
,923 wherein the Income-tax Officer found the taxable income to amount ° '9.434. 

and concluded the order with the words ^ w iTwffi be 

Rs I 214/10 for which a notice of demand and chalan should issue. 

seen that the Income-tax Officer while noting (hat he was assessing at-/ 1/ 3 m the rupee 

has actually calculated the tax at one anna only. There was a subsequent order da 

fhe aoth May, 19^4 under section 34 of Act assessing a further sum of R^ 4.°o 

reoorted from Calcutta to income tax amounting to Rs. 382/8 at-/ i/3 Per rupee, i 

and I therefore passed my order dated the ^ist .\ug / prior to the order 

seestostatewhethertheydesired an opportun e ^ 

fixing the taxable income at a reduced sui , y oassed an 

made absolute- A hearin g was given on the i$th December, 

(1) 2 I. T. C. 30 - 
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order on that date under section 33 fixing the taxable income at the reduced rate but 
the tax due at the enhanced rate. This order not being one under section 31 or sec- 
tion 32 the assessees have no opportunity of submitting an application under section 
66 (2) in respect of any legal points that may arise therefrom and I therefore consider 
it equitable for me to make a reference myself under section 66 (i) of the Act to the 
High Court on any legal point arising out of my order of the 15th December, 1925. It 
appears to me that the legal point arising out of that order is as follows — 

“ If in review proceedings taken under section 33 of the Act originating in a 
petition from the assessees under sections 66 and 33 of the Act the Commissioner 
reduces the net taxable income, and it is then found that the tax correctly calculated 
on such reduced taxable income is more than the tax originally demanded, owing to 
the said tax originally demanded having been by a clerical error calculated at too low 
a rate, is the Commissioner prevented by any provision of law from calculating the tax 
correctly on the reduced taxable income, with the result that the order under section 
33 operates to create an enhanced demand rather than a reduced demand, provided 
that the provisions of the proviso to section 33 have been duly complied with before 
the final review order is passed ? ” Counsel for the assessees was prepared to admit 
this point but claimed that the real point at issue was one of limitation arguing that 
my order of the 21st August, 1925 calling upon the assessees to show cause against the 
passing of the order under section 33 in this case was barred by limitation as it was 
more than one year after the date of the original order dated the 31st December, 2923 
in which the mistake in calculation occurred as such mistake could not now be correct- 
ed by the Income-tax Officer under section 34 or section 35. I cannot myself see 
that any legal question of limitation arises, firstly because there is no legal limitation to 

the exercise of review powers by the Commissioner under section 33 of the Act and 
secondly because even if such limitation did exist my order of the 15th December 
1925 IS the final order in the regular review proceedings which originated in the 
assessees ^tition of the 27th June, 1924 at which date it is admitted that action 
could have been initiated by the Income-tax Officer under section 34 or section At 

‘ therefore I refer to the Court of the Judicial Commissioner 

North West Frontier Province under section 66 (i) of the Income-tax Act the follow- 
ing question of law : — 

1! ■* .• circumstances of the present case, there is any leeal 

Commissioner from passing his order under section 33 ^dafed 
the isth December. 1925, the result of which is an enhanced dcDand.” 

tor the reasons that I have given above it appears to me obvious that the 

answer to the question is that there is no such limitation, firstly because the Income 

provides no period of limitation within which the powers of the Commissioner 

exercised, and secondly, because even presuming that a 
limitation of one year did existi the review proceedings resuliin? in ^ 

tion ongmated in the application submitted by the assessee on the 27th Jun^ ,^02!' 

less than six months after the date of the oarticular ord^r in «,kvi, * 924 . 

calculation originally occurred. which the mistake in 

Assessee not represented. 

Jagmi Nath Aggnru'n/, for the Crown. 

JUDGMENT. 

This is a reference under section 66 (i) of t 

Commissioner of Income-tax Punjab and N -W K P and th Act by the 

are asked to give our opinion is -Whether under ’ the dre, ms.are 
case there is any legal limitation preventing the CommissTone? f 

under section 33 dated the rjth December ,925 theTsdt of 

demand. Ihe circumstances referred to are that the enhanced 

tax on an income of Rs. 23.434 but in ac Lim >‘Pcome- 

Officer made calculations at the rate of-/i/.in the runep Jncome-tax 

proper rate of fa.x on the amount < oncc 4 ;;'?,:' 7 iirrder:'rotet(: 1h^ 



344 


INCOME-TAX Cases 


Officer clearly stated that the amount of tax had to be and was calculated at the latter 
rate. It will thus be observed that there was a mistake of calculation apparent from the 
record of the assessment. The assessee, however, was not satisfied with the amount on 
which he had been assessed and claimed a reduction on Rs. 3,111 said to be irrecover- 
able loans written off during the accounting period. 14 e applied to the Commissioner 
to refer the matter to this Court, or to exercise his powers of review under section 33 
of the Income-tax Act. The learned Commissioner entertained the application for review 
and finally decided to allow the assessee Rs. 1,905 as irrecoverable loans written off 
during the accounting period. The result was that the total assessable income was 
reduced to R':. 21,529 but the Commissioner calculated income-tax thereon at-/ 1/3 
per rupee. The result was that the actual amount of income-tax demanded from the 
assessee exceeded the amount for which a notice of demand had originally been issued 
by the Income-tax Officer on the 21st of December, 1923. The final order of the Com- 
missioner was passed, on the isth of December, 1925, the date of the assessee's appli- 
cation to him being the 27th of June, 1924. It will thus be observed that the application 
for reference and review was presented within one year of the date of demand but 
actual rectification of the mistake was made by the Commissioner more than a year 
after that date. The learned Commissioner is of opinion that no question of limitation 
arises when he passes an order under section 33 of the Indian Income-tax Act in ex- 
ercise of his powers of review and that in the present case, as the review proceedings 
originated in the assessee’s petition of the 27th of June, 1924 on which date action 
could have been initiated by the Income-tax Officer under sections 34 or 35 of the 
Act, the ordinary period of one year provided by these sections did not apply. 

After giving our careful consideration to the above opinion and the arguments 
advanced before us by Mr. Jagan Nath Aggarwal who appeared for the Crown, we are 
of opinion that the question should be answered in the affirmation. Section 33 provides 
that the Commissioner may call for the record of any proceedings under the Act and 

after such enquiry as he may consider fit may pass such orders as he thinks fit, but 

subject to the provisions of the Act. Now section 35 provides that the Income-tax Offi- 
cer may at any time within one year from the date of any demand rectify any mistake 

apparent from the record of the assessment. This power includes the rectification of a 
mistake which has the effect of enhancing assessment. The words Subject to the pro- 
visions of this Act” contained in section 33 leave no doubt in our minds that the Com- 
missioner is not entitled to pass an order which he himself or another Income-tax 
authority is not authorised to pass under the other provisions of the Act. In the ab- 
sence of an express provision enabling the Commissioner to pass orders prejudicial to 
an assessee without any limit of time we are of opinion that his powers are subject to 
the same restrictions as those of an Income-tax Officer under section 35 which clearly 
provides that an Income-tax Officer ia not entitled to rectify a mistake to the 
of an assessee after the expiry of one year from the date of the demand ^ven if the 
case be governed by section 34 which enables an Income-tax Officer reassess 
• nr frains when they have escaped assessment or have been assessed at 

income, p remarks would apply ntutafis mutandis, as under that section 

T nowere IstTe TxTrdred within one year. We are. therefore, of opinion that 
also the powers^ orovisions of this Act” includes the restrictions as to 

orotherTncTe -d consequently ^e rectification 

limiUtion impose h jujice of the assessee after the expiry of one year 

''^.hTrifte of the demand mad^ upon the assessee was not authorised by law. Xo 

from the date of the deraan ,he Commissioner’s power to re-open 

hold Otherwise would mean that fh ^ccpcc^e a nosition that the Legislature 

and alter assessments ‘ ^ jhe assessee had moved the Commissioner 

costs of this reference. 
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[ 183 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

B^iore Mr. Justice Broadway and Mr, Justice Zafar AH. 

[8th October, 1926.] 

N, D. Radhakrishan and Sons Assessees’^ 

V. 

The Commissioner of Income-tax, Punjab and N. W. F. 

Province. 

Ituonu-tax Act (.XI of tg 22 U StOf- 22 (4) '23 (\)'-Busintss carried on in British IndM 

and fCtishmir — Xotiee to prodiue Kashmir accounts — Assessment under SsC. 23 {4) onmm-produetioH 
— Powers of the Income tax O/ficer to call for aecounis—Duty of the Assistant Commissioner. 

The assessees carrying on business in Rawalpindi and Kashmir were called upon under.Sec. aa 
(4) of the Income-tax Act to produce the Kashmir accounts as profits were said to hare been 
received therefrom. On failure to produce the said accounts, the Income-tax O&cer avowedly actio£ 
under Sec 23 (4) made a provisional assessment subject to reconsideration on production of 
accounts. An appeal to the Asst, Commissioner was rejected on the ground that the order appealed 
against was passed under Sec. 23 (4). On the refusal of the Commissioner to state a case, an appli- 
cation was made to the Court under Sec. 66(3). 

Held, that under Sec. 22 (4) the Income-tax Officer had power to call for the Kashmir 
accoonts and that as the A«st. Commissioner was satisfied that the Income-tax Officer had as a 
matter of fact applied his mind in exercising his powers under Sec. 23 (4), the Commissioner's Older 
declining a reference was right. 

The mere fact that the Income-tax Officer professed toad under Sec. 23 (4) would not be 

enough to prevent the Asst. Commissioner from satisfying himself that the Income-tax Officer acted 
within his powers under that section. 

Application [Miscellaneous Civil Case No. 242 of 1926} made under section 66 

(3) of the Income-tax Act (XI of 1922) for an order directing the Commissioner of 

Income-ta.x to state a case. 

Deo Raj Sawhney^ for the assessees. 

Jagan Nath Agarwah for the Crown. 


JUDGMENT. 

This is an application under section 66 (3) of the Income-tax Act asking for a 
mandamus to issue to the Commissioner of Income-tax directing him to refer certain 
questions to this Court for opinion. 


TK f business in Rawalpindi and Kashmir. 

J u ^ acting under section 22 (2) of the Income-tax 

Act called upon the applicant to furnish a return of his income. A notice under 

section 22 (4) was also issued to the applicant requiring him to produce, or cause to 
be produced, his accounts. The applicant furnished the return of his income and 

produced the account books relating to his business at Rawalpindi but did not pro- 

duce the account books relating to the business at Srina^^ar in Kashmir THa 

tax Officer thereupon specifically called upon hfi„ to pToduce thot acLtlToSct 

but the applicant through his agent refused to do so. The Income-tax Officer then 

passed an order assessing the applicant at a certain ^nicer then 

however, stated in the order to be provliL* one sub Wt to rlco 
the applicant comply with the notice anTshow that th. should 

wrong. As the applicant took no tops to do Irth^Cisfonir a^^^^ assessment was 
firmed and made a regular assessment The assessment was con- 

the income of the applicant acting underlectioraj (4)** avowedly assessed 

that it was clear from the file that lh» Inmmf. f appeal holding 

^ the cotre ct remedy was for the applicant to take action undrsSTrf ?h e 

• (1927; lOi Ind. Cas. 321 j A. I. R. (1927) Lah. t. 

n — 44 



346 


INCOME-TAX CASES 


Incoms-tax Act. It appears that an application under section 27 had been made and 
that in that application the applicant stated that he was prepared to produce the 
account books in question, namely, those relating to the business at Srinagar in 
Kashmir. J his application apparently was dismissed and it was not pressed again. 

The applicant then moved the Commissioner of Income-tax asking him to 
(rz) review the orders passed by his subordinates, and (b) refer the question to this 
Court under section 66(2). The Commissioner held that the orders passed by his 
subordinates were legal and reasonable. He declined to refer the question to this 
Court. 

Ihe questions which were asked to be referred are : (i) whether under section 22 
(4) the Income-tax Officer had power to call upon the applicant to produce his 
account books relating to the business in Srinagar in Kashmir ; and (2) whether the 
Assistant Commissioner ought to have examined the proceedings in order to satisfy 
himself that the action of the Income-tax Officer was correct and that his order had 
been properly passed under section 23 (4). 

With regard to the first question section 22 (4) runs as follows: — The Income- 
tax Officer mayiserve on the principal officer of any company or on any person upon 
whom a notice has been served under sub-section (2) a notice requiring him, on a date 
to be therein specified, to produce, or cause to be produced, such accounts or docu- 
ments as the Income-tax Officer may require. There is a proviso to this sub-clause 
with which we are not at present concerned. 

In my judgment this sub-clause (4) is a very wide one and gives the Income-tax 
Officer very wide powers. We are not concerned with the advisability or otherwise of 
giving the Income-tax Officer such wide powers. We have only to interpret the section 
and in my judgment the interpretation involves a finding that in the present case the 
Income-tax Officer had the power to call upon the applicant to produce all his 
account books, including the account books relating to the Srinagar business ; for 
admittedly profits were received from the Srinagar business at Rawalpindi. This 
being so, in my judgment the Commissioner of Income-tax rightly refused to refer this 
question to this Court. 

With regard to the second question I think that having regard to my opinion 
relating to the first question the Income-tax Commissioner was obviously right in not 
moving this Court. I think that ordinarily it would be the duty of the Assistant 
Commissioner to satisfy himself that the proceedings of the Income-tax Officer were 
in order and the mere fact that he professes to act under section 23 (4) would not be 
enough to prevent the Assistant Commissioner from satisfying himself that the 
Income-tax Officer's claim was correct. In the present case, however, it appears that 
the Assistant Commissioner was satisfied that the Income-tax Officer had, as a matter 
of fact, acted within his powers in this connection. I wonld, therefore, dismiss this 
application with costs. 

[ 184 ] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Zafar Alt and Mr. Justice Jai Lai. 

[nth January, 1927-] 

Tora Gul Boi - • ^sscssee 

V. 

The Commissioner of Income-tax, Punjab and N. W. F. 

Province • • deferring Officer. 

Incomftax Act {XI of 1922). Sec. 4 (c )^Assessee entrusted with goods as commission agent 
for sale in Europe—Sate proceeds in Europe transferred tc British India— Disputes about ,-wnersAip 
of Sale proceeds— Compromise at Xabul allotting commission to assessee— Commission, if '-eeeived tn 

British India and assessable under Sec. 4 (i). 

The assessee, a lesldent of Fejhawar, entrusted as commission agent by the Amir of Bokhara 
with the sale of goods in Europe deposited the sale proceeds in a Bank in England and later had the 


• (19*7) 1 . I- K. 8 Lah. . 13 S • tnd. Cas. 208 | A, 1 . R. (1927) Lah. 312. 
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amount transferred to the Bank’s Branch in Bombay. Disputes having arisen subsequently as to 
the ownership of the deposit amount,la compromise was entered into at Kabul under which the 
assessee was allotted out of the deposit a of 2 lacs as his commissicn. f*n r>ii assessment of 
this commission, 

that the sum afsessed was received by the asses.-.ee in Biit'sh India unJci the allounent 
by virtue of the compromise? the receipt of the amount in England not being as owner but as agent 
and heneejvas assessable under Sec. 4 (ip of the Income-tax Act. 

Case [Referred Case No. 19 f 1926] referred by thi Commissioner of Income- 
tax, Punjab and North-West Frontier Province, under secticm 66 (i) of the Income-tax 
Act (XI of 1922) for the opinion of the High Court. 

CASE. 

For the Reference by the Commlssione<(^ Income-tax in this case, see page 164. 
ante. ‘ -r 


Moti Sagaf and Mohsi/i Shah, for the assessee. 

C. Bex’att Petniau, for Die Crown. 

JUDGMENT. 

This refeience under section 66 (i) of the Income-tax Ad. relating to an assess 
ment made on a person residing in Peshawar, came up once previously before two 
Judges of this Court,* but they returned it to the Income-tax Commissioner by o-der 
dated the 6th January 1926. holding that they had no jurisdiction to entertain it. as 

me High Court for an assessee residing in Peshawar was the Court of the Tudirial 
Commissioner, North-West Frontier Province, and not the Lahore High Court But 

Income-tax Amendment Act of 1926 came into operation 

whereby the jurisdiction of the Lahore High Court for purposes of section 66 wa-I 
evaded to the North-West Frontier Province and the Income Lx ComSoner has 

oiTu/mcLoL ‘he question 

are briefl/aL below!"® Income-tax Commissioner 

r.,l ^'’h'lara having entrusted a large number of valuable furs to Torn 

Gul Boi (the assessee) and two others for sale in Europe thev conveved tb. . 

England and disposed of them there for a sum equIL^em LporoxILatelv ^o . 6 r 

Branch in Bombay, and after doing so they departed from En^ and to their 

they came to know that Bolsheviks had takenCssls oLo^ B^o'hia and"th‘a? i" a 

panions were servants of the Amir. Hearing of the^ revoInUon^in"the,V 
decided to take up residence in Peshawar anf not to rLmn to Bokh L 

Amir came to know of their arrival belaid claim tn tbxa Bokhara. When the 
pay it to him. The Amir then"nstituted 1 

of Peshawar to recover the money This suit i district Judge 
which was entered into at Kabul and was H..lv ^ compromise 

compromise it was agreed that 8 lacs out of the I fi reduced to writing. By this 

& Co. would begiven to the Amir 5 Hes wLiVL seL 

State of Bokhara, a lacs would be given to Tora Lu ^ 

Rs. 60,000 and Rs. 40,000 to his two comnanirtnc ^ his commission, and 

The District Judge granted the Amir a dec^ree for sTacs^^ ^ commission. 

2 lacs allotted tohim°by ^the^'compro^^^ wat t^°' 

amount unless he received it in British Tn^iu ... to pay income-tax on this 

the Income-tax Act. M^Mot^Sag"^^^ -ction 4 (t) of 

money was in his possession before h sreturrto ?ndir..^h that the 

and that he could not have received it over againln Pesh«w 1 England. 


Sef 2 I. T. C. 164. 
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of Gujerat (i), and the cases in which that ruling of this Court was followed by the 
Madras and Patna High Courts, i.e.. Secretary of Boar d of Revenue {income-ta:^^ 
Madras v, Ripon Press and Sugar Mills Co. (2), and Ali Imam v. EmPeror {{), 
He also cites In re Aurangabad Mills^ Ltd. (4). We, however, find all those cases 
are distinguishable from the present inasmuch as the assessee in every one of those 
cases was the owner of the money that he received out of British India, while here 
the assessee and his companions received the money in England, not as owners thereof 
but as agents of the Amir. The money no more belonged to them than the furs, and 
they were as much trustees of the one as of the other. Though these agents of the 
Amir were entitled to remuneration they were not competent to convert the whole or 
considerable portion of the money to their own use before settling with the Amir what 
was the amount payable to them. This amount was settled by the compromise, and 
though that compromise was entered into at Kabul the money was in British India, 
and the agents must have received it within British India because it was held by 
Messrs. Cox & Co. in Bombay at the order of all three. Further it is clear that they 
were not entitled to appropriate any amount, because, according to their own showing, 
no rate of commission had been agreed upon. They could, therefore, detain some 
money pending decision as to the rate, but were not competent to appropriate it to 
their own use. Such being the facts, we are of opinion that the assessee received the 
money in British India after it had been allotted to him by virtue of the compromise 
and was, therefore, liable to income-tax thereon. 

Mr. Moti Sagar further contends that the above cannot be an answer to the ques- 
tion of law that has been referred to us by the Income-tax Commissioner, which 
question runs thus : “ Did the decree of the District Judge, dated the 24th April 1923. 
deciding the suit in accordance with the deed of compromise executed at Kabul on 
the 14th April, 1923, result in the receipt by the assessee, Tora Gul Boi, of the sum of 
two lacs of rupees on the date either of the compromise or of the judgment . 

The learned Counsel argued that the assessee did not receive the two lacsm 
pursuance of the decree. 'J'his is no doubt correct, but the object obviously of the 
Income-tax Commissioner was to have it decided whether the assessee could be said 
to havfe received the money in British India and that is clearly impliedly, if not directly, 

the object of the reference. 

With the above expression of opinion we return the reference. 


[185] IN THE HIGH COURT OF JUDICATURE AT M.-VDRAS. 

Before Sir Murray Coutts Trailer, Kl.. Chief Juslice, Mr. Juslice Beasley and 

Mr. Justice Srinivasa Iyengar. 

[4th February, i927'] 

K. V. A. L. Ramanathan Chettiar * • Assessee 


The Commissioner of Income-tax, Madras 


Referring Officer 


on mc-yannf g busm^^in .Madran.^Knlalampur^^nnd^^^^^^ 
had been drawing sums of money 0^,0 and odd representing the total amount of the 

^nd the «m 7 t.ance. no. .anting eaac.^ 

(0 . I.T.C.189. (a) I I. T. C. a02. (3) I I- T. c. 40 a- (4) > I- T. C. 1 16. 
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On an assessment of the said snip of Rs. 1.63.000 and odd under Sec- 4(2) of the Income*taz 
Act as foreign proSts received in British India, the assessees contended that there was no actual 
receipt of money in British India but only a book adjustment. The Commissioner held that having 
regard to the entry in the Madras accounts wiping out the asse-see’s indebtedness to the Madras 
Branch, coupled with the non-production of Kulalampur and Headquarters accounts, the said sum 
was a remittance of foreign profits. On a case stated by the Commissioner un--Vr Sec. f?) on the 
question whether there was any legal evidence in support of his finding, 

that there was material legal evidence in support of the finding and its correctness or 
otherwise could not therefore be further questioned. 

Case [Referred Case No. zi of 1926] stated under section 66 C3)of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for the 

opinion of the Court, in compliance with the order of the High Court, dated the oth 
March, 1926. ^ 


C-AOIS, 


As directed by the High Court in its order, dated 9th March 1926 (received by me 
gn ist April), I have the honour to submit under section 66 (2) of the Indian Income 
tax Act the following question for the decision of the Hon'ble Judges 

“ VVhether there is any legal evidence to support the finding that the entry in the 
books in Madras of K. V A L. Ramanathan Chettiar, the assessee herein, amounted 
to a payment of profits of the Kulalampur branch of Rs. 1,63,3 19.2-9’\ 

2. The facts of the case are set out in full in my order, dated 23rd October zoatr 

on pages 4 8 of the printed papers filed by the petitioners with their petition under 
section 45 of the Specific Relief Act. ^ under 

3 * I venture to submit that a perusal of paragraph «; of mv ord^r nf 
October and paragraph 5 of my order of 21st November will indicate that I am not 

basing this assessment on a finding that the entry in the books by itself amounted tn q 
payment of profits of Kulalampur branch. What I am assessL/is nart ^ 

Rs. 2,50,000 remitted from Kulalampur on 17th Ld 2«h lidf Remit,!. “ 
from Kulalampur. The burden of proving thl they were capital a^rnot 
upon the assessee. In my opinion he has not dischaJged the Cden rLre SfthU* 

Rs. 1.63,319 were utilised for private purposes and therefore came from^^ofits' ’ ‘ 

alltht^erUaS'^lre^itmirdlo^bl^ 

by^fe^purn^d '"sSb: chTeflySlTnZT dT^^!: 

must have been used to meet bundles This anrument*'^* shows that all the remittances 
ing that the extract is correct as far it ^ fallacious. Assum- 

by Madras on Kulalampur I am of oninin “o hundies were being drawn 

extract in a run“Zu„t oTtWs nl"u^ « 

balance at the beginning of the year It atoolfor . ‘'*® opening 

. September, fnste^ ot in Pr„gm.i, T^Mareh Tf the 

there is a credit of Rs t i year is taken as a whole 

Rs. 1,49,028 shown in the eltrecf Th/SLs^^" of 

continuous and there is no oracti^ of 5 between Madras and Kulalampur are 

date. The Madras brenclZTd dZ^ZWalamTurh Z"'* T** ’“’y 

moneys from Kulalampur in its hands It us« it. ^ bundles without having any 

irj s ter, S’SiP'' 

credited m personal accounts. utilised for personal expenses and 
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5 . I may add that the assessees and their auditor, who i^a skilled accountant 
in the early stages of the case never disputed the contention that the adjustment in 
^e accounts amounted to a remittance of money for the personal use of the aasessees 
Their sole contention was that remittance was not from profits because there, were no 
profits. This in itself, I think, rebuts their present plea that there was no remittance. 

6. In the circumstances I am of opinion t^iat the entry of 30th Audi is evidence 
that part of the sum remitted from Kulalampur just previous to that date was a 
remittance of profit. 

ORDER UNDER S. 33. 

This is a case which came to my notice during an inspection tour. As it seemed 
to me that there had been an obvious and a very serious under-assessment, I consi- 
dered it necessary to revise the assessment under section 33 and I accordingly issued 
a notice to the assessees informing them that I was of the opinion that the figure 
adopted by the Income-tax Officer for the Rangoon income was too low and that the 
Assistant Commissioner had wrongly exempted the sum of Rs. 1,76,301 being remit* 
tances from foreign businesses. 


The facts of this case are as follows : — The assessees are a Hindu undivided 
family carrying on business at Madras, Rangoon, Kulalampur, Penang and Malacca. 
They were originally called upon to make a return of their income on 31-8-24. On 
22-8-24 the auditor Mr. N. S. Ramaswami Aiyar wrote applying for an extension of 
time till 15-11-24 to make a return. This was granted. On 9-11-24 the auditorwrote 
again asking for a further extension to 15-2-25 on the ground that the assessees 
wished to have their Penang accounts audited also, and that these were in Courts and 
could not be produced i(nmediately. This was granted till 31-1-25. On 27-11-24 
the Income-tax Officer called upon the assessees to produce their Rangoon accounts 
separately on 22-12-24, and he had heard from the Income-tax Officer, Rangoon, that 
the assessees’ agent at RangoDn had refused to produce the accounts there and that 
they had been taken to Madras. To this notice the assessees replied on 19-11-24 
asking for an extension for three months on the ground that the books were filed in 
civil courts in Rangoon. Time was granted till 31-1-25. On 3-1-25 the auditor 
submitted a Profit and Loss account for Madras with a report in which he said “Besides 
the usual transactions in the regular course of business, remittances to the extent of 
Rs. 1,76,000 have been credited by adjustment in the names of some of the members of 
the firm. The assessees say that these remittances were out of capital. Anyhow I in- 
tend producing the books before you and leave the whole matter to your discretion”. 
On 15-1-1925 the Income-tax Officer called for the books of Madras, Rangoon, 
Penang, Malacca and Kulalampur. The Madras and Malacca books were produced on 
2-2-25. On 13-2-25 the assessees filed a return saying that they did not receive 
any of their profits from foreign places and that remittances were out of capital alone. 
There was also a covering letter saying that the Penang and Kulalampur accounts had 
to be filed in courts in connection with “letters of administration” proceedings and that 
the accounts relating to Rangoon were filed in insolvency and other proceedings. The 
following passage also occurred ; “ It is true, as stated in the report by the auditor, 

that these were remittances (the word has since been altered to adjustments) to the 
extent of Rs. 1,76,000 from outside British India ; but these were out of capital only.’ 
On the same date the Income-tax Officer made an assessment. The relevant portions 

of this order are as follows . . ' - 

“ Rangoon . — The accounts of this branch are said to have been filed m a civil 
court in Burma. Last year the income from this source was estimated to be Rs. 30,000. 


I now put it at Rs. 35,000. , . . w , u.. 

“ soKr'ces.— The assessees produced the accounts of their Mal^ca shop 

for the agency which began in Avani, Rowdri and ended m the month of Karthigai, 
Rakthakshi (Nov. 24). According to these ac''ounts the agency resulted in a loss of 
Rs 293249. The result of the working for the period up to 30th 
Rudrothkari (year of account) was a loss of Rs. 1.05.560. It is however found 
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that this loss is arrived at after payment of interest to the extent of Rs. 1,61,595 to tite 
assessees’ sole shops at Penang and Kulalampur. If the working of the Malacca 
shop is considered to be a loss the profits of the assessees’ other shops must be cor- 
respondingly higher. The assessees did not produce the accounts of their shops at 
Penang and Kulalampur. It is a fact that they are required abroad in connection with 
the demise of the senior member of the family. Mr. Muthayya Cheltiar and the con- 
sequent necessity of taking out letters of administration. The Madras accounts show 
that the assessees have been drawing considerable sums for their domestic expenses 
for a series of years. These were made good by crediting the assessees and debitting 
the Penang and Kulalampur shops. In the accounts of the foreign branches the cor- 
responding entries will be by crediting Madras and debiting assessees. The effect of 
these entries is that money has been remitted from Penang and Kulalampur for the 
assessees’ personal expenses. The amounts so drawn amount to Rs. 1,76,301. In 
19*2*23 and 1933-24 the assessees were not assessed on any income from foreign 
shops. There must at least be 3 years profits available for remittance in the year of 
account. In the absence of the accounts of the foreign branches I take the sum of 
Rs. 1,76,301 to have been remitted from the profits of those branches.*’ 


2. An appeal >vas hied before the Assistant Commissioner pleading for the exclu- 
sion of the sum of Rs. 1,76,301 on the grounds that there had been a loss in the Straits 
and that the assessees had unfortunately been unable to produce their accounts owing to 
there being filed m courts in connection with ‘ letters of administration ’ proceedings, 
the appeal petition practically admitted the remittances and that they had been soent 
for private purposes but it was contended that loss had been suffered abroad and 
bat the remittances were from capital. During the hearing of the appeal this posi- 

abandoned and it was urged that the sum of Rs, 1,76,301 could not 

tion ^f hit nrri.r h assessment on this sum, the relevant por- 

he netU L .. h ^ follows:-* The facts of the case are that in previous years 
tkaS largely from their Madras shop for their private expenses 

They therefore became debtors to themselves in the Madras account in 

was transferred by a book adjustment from the Madras accounts to the Penane- and 

smuts^fn t- whether the book adjust con 

stitut^ a notional or constructive receipt into British India That th^rA had Kaa« 


had not been more than Rs. 30,000 and Rs ac ooo ThSc « ^ ^ and 1933-3 

Rangoon Officer had reported that large profits had been madp because th 

ye^s. In reply the assessees wrote :-?Xady at the 

l^lf ? such we would request you to finish * labouring, unde 

ight of the appeal order.'’ It was also conLded before th^ Tn?n ® tb 

he Rangoon income had been fully considered before and thev Officer tha 

»«««„, T., o,„, .h« 



352 


INCOME-TAX CASES 


4. I do not think he was right in doing so. The assessees have persistently 
refused to produce their Rangoon accounts either in Rangoon or here. I do not 
believe that they are required in courts for such a long time and am convinced that 
the accounts had been withheld, because it has paid the assessees to do so. The 
assessees’ representative has been heard regarding my proposed enhancement. He 
had nothing very definite to say against it except to urge that the figure I suggested 
to him Rs. 1,00,000 was too high. Possibly, it is. Under section 33 I raise the esti- 
mate of the Rangoon income in the account year 1923-24 to Rs. 50,000. 

5. As regards the remittances it is again urged that apart from a sum of 
Rs. 7,182 which is admitted to be a remittance of profit, there was only a book adjust- 
ment of the balance of Rs. 1,69,119 and that this did not enable the assessee to dis- 
charge any liability in British India. I have looked into the books of the Madras firm. 
The position is as follows; — At the beginning of the account year the personal 
accounts of the members of the family in the Madras shop showed large debits, i.e., 
the members of the family had overdrawn. At the same time Penang and Kula- 
lampur branches were indebted to the Madras branch to the extent of Rs. 20,571 and 
7,397. respectively. During the course of the year there were remittances of 
Rs. 4,00,05 s from Kulalampur to the Madras shop and Rs. 2,36,519 from Penang 
to the Madras firm. Suras were also going the other way from Madras to Kulalampur 
and Penang. Just prior to the date we have now to consider, i. e., 30th Adi (14th 
August) there had been large remittances from Kulalampur by means of telegraphic 
transfers on the Chartered Bank and the balance stood in favour of Kulalampur. On 


the 30th of Adi an entry of Rs. 1,63,319 was made in favour of Madras, t.e., the 
liability of the Madras branch to the Kulalampur branch was eliminated to that 
extent. About the same time the individual accounts of the members of the firm were 
credited with Rs. 70,123. Rs. 67,406 and Rs. 25.790, respectively, making a total of 

Rs. 1.63,319. Similarly for the sum of Rs. 5,800 the effect of these adjustments was 
that the Madras shop washed out its liability to Kulalampur, while at the same time 
the members of the family washed out their liability to Madras. This seems to me 
to amount to the same thing as saying that the members of the family discharged 
their old over-drafts at Madras by moneys from Kulalampur. The assessees vakil 
has argued that there has been no remittance and no discharge of liability. He refers 
me to various English cases, particularly the case of Gresham Ltje Assurance Society 

v I do not see that the judgments in that case have any bearing on the 

oresent case, for in this case there have been actual remittances of what is equivalent 
to cash. On the 17th of Adi, /.e., 13 days prior to the adjustment now under consi- 
deration there was a telegraphic transfer received from Kulalampur on the Cnartered 
Bank for Rs. 1,50.000. On that day another Rs. 50.000 was sent from Kulalampur 
also by telegraphic transfer on the Chartered Bank. On the 29th of Adi, t.e., the 
dav before the adjustment another Rs. 50.000 was sent from Kulalampur account 
b^tetoaoh^ transfer on t Chartered Bank. These telegraphic transfers which 

to go straight to the Bank and draw 

within the scope of Lord Lindley’s remarks on page 476. By these 

the assessees received'in Madras a sum of Rs. 2,50.000 from their Kulalampur firm. 

personal expenses of the family an 1 ° there are remittances — which there 

:rSh J cat-tr btt;7f Stfati: 

now 5^800 were u^edj oj^oj!^^ 


1. 4 


TarCae. 464. 
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ihe family, i.c., they were used for private purposes. The presumption that 
the remittances were from profits is therefore all the greater. That presump- 
tion can be rebutted by the assessees producing their Kulalampur and Penang 
accounts to show that there were no profits there. They say they cannot, but 
1 do not believe them. The plea that accounts are required tor letters of ad- 
ministration proceedings would apply equally to the Malacca accounts, yet they 
have been produced for a )car in whiclt they show a loss. X hold that the 
Kulalampur and Penang accounts are being wilfully withheld and that, there- 
fore, I am entitled to find that the sum of Rs. 1,69,119 which came from Kula- 
lampur and which has been used for private purposes was a remittance of 
foreign profits. Adding this sum of Rs. 1,69,119 to the sum of Rs. 7,192 which 
has been admitted to be assessable, under section 33 1 enhance the assessment 
made upon the assessees for 1924-25 by Rs. 1,76,301. 

6. The tax due on revision amounts to Rs. 41,214-4-0. Deducting the 
sum of Rs. 4,462-10-0 already paid the balance due is Rs, 36,751-10-0. 

Nuyent Grant, for M. Subbaroya Aiyar, for the assessee. 

M. Patanjali Sastriar, for the Crown. 

JUDGMENT. 

The (Question referred by the Commissioner of Income-tax to the decision 
of the High Court is as follows : 

“Whether there is any legal evidence to support the finding that the entry 
in ilie books in Madras of K. V. A. L. Ramanathan Chettiar, the assessee here- 
in, amounted to a payment of profits of the Kulalampur branch of 
Rs. 1,63,319-2-0,” 

Mr. Grant, the learned Counsel for the assessee, argued the matter as 
tliough the question before us was whether a mere adjustment in the books of 
account can be treated as amounting to a receipt of profits when such adjust- 
mc,it is prlma facie a mere notional receipt and is inconsistent with an actual 
receipt and further that the sums of money received from Kulalampur 
were really used not to wash out the assessee’s overdrafts but to 
meet the hundies drawn from Kulalampur and that therefore there was in 
fact no receipt of any monies as profits from Kulalampur. On such an argu- 
ment on the facts, we at first felt inclined to agree with the contention on be- 
half of the assessee that on the state of the accounts produced, there was great 
difficulty in finding it as proved that there was receipt of monies at Madras 
trom Kulalampur as profits of ousiness carried on at Kulalampur. The facts 
are all either practically admitted or beyond question. 

The assessees went on drawing from their Madras shop considerable 
sur.;s of money from time to time for their personal expenses. The total of 
these amounts representing somewhere about Rs, 1.70,000 odd on or about the 
14th August during the assessment year 1924-25 was credited to the drawings 

corresponding debit to the Kulalampur shop account in the 
Madras business. Between Kulalampur and Madras shops there were deal- 
ings which consisted in ih? former drawing hundies for large sums of money 
from lime to time payable b\ the Madras shop and large remittances bein*^' made 
also from the latter place to the former from time to time for the Duroose of 
meeting such hundies. 

It. is ifot the case, however, tliat the remittances from Kulalampur were 
for the exact amounts of the hundies or that the accounts of the remittances 
and the hundies always corresponded. The account was a mere ru nnin g ac- 
count. Onv'this the Commissioner of Income-tax levied an assessment on 

11-45 
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the assessees treating Rs. 1,63,319-2-0 as the 
Kulalampur. When the Commissioner was 
the liability of the assessees for assessment 
refused to do so, and it was thereupon on an 
was directed by a Bench of three Judges of 
propounded as above set out. 


profits received at Madras from 
asked to refer the question of 
respect of the said item, he 


in 


application to this Court that he 
this Court to refer the question 


The form of the question for decision being merely whether there is any 
legal evidence to support the finding arrived at by the Commissioner, it pre- 
cludes us from going into or considering the correctness or propriety of the 
finding of the Commissioner on the facts. In fact, it. seems to us that the 
question itself could not have been framed in any other manner, because it is 
ob\ious that when what is questioned related to such a fact as the receipt of 
profits, the only question of law that can arise for reference is the existence 
or not of some legal evidence to support the finding. To a question so pro- 
pounded, it is clear that in this case there could only be one answer. It is 
impossible to say that there was no legal evidence before the Commissioner 
to support the finding he arrived at. ' The entry in the books at^M&dras was 
an entry that had the effect of wiping out the indebtedness to the Madras 
shop of the assessees in respect of their drawings for personal expenses. 
Such a circumstance is by itself sufficient to indicate, as observed by the Com- 
missioner, that the wiping out of drawings made for personal expenses could 
only have been by appropriation or setting off of profits made in business. It 
appears from the accounts that monies were remitted from time to time from Kula- 
lampur and if it was shown that /rmia facie tjiese monies were being remitted 
for the purpose of paying off hundies drawn from time to time by Kula- 
lampur on Madras, the mere remittances of such monies may not be regarded 
as remif&nces of profits. 'But if in such an account of remittances an item 
is introduced which could prima facie be regarded as an entiy relating to 
appropriations of profits, it would be impossible to say that it is not legal evi- 
dence of the receipt of profits from Kulalampur. As decided by this Court 
tn .the case of In re A. V, P. M. R. M. Murugappa Chettiar {^) following 
the case of Scottish Provident Institution v. Allan .("), where there are remit- 
tances of money from foreign parts and the circumstances axe such as to 
show that they may possibly be towards the profits, the burden of proving 
that it was capital lies on the assessee. The fact of such an entry m the bwks 
was regarded, we cannot say improperly, by the Commissioner as evidence of the 
rcceiot of profits. Mr. Grant has tried to explain away the entry but it can- 
not possibly be contended that even if. we should be willing to accept the 
explanation of Mr. Grant which we do not, the entry is not legal evidence 
which the Commissioner is not entitled to consider. 

Apaxt from the account books of Kulalampur the non-production of 
which ^was attempted to be explained, and those of Malaya of which there 
wa^a belated production, there was the undoubted and unexplained non-produc- 
tion of the account books of the head-quarters m India, and it is impossible to 
sav that that was not also a circumstance which the Commissioner, was en- 
titled to take into consideration. It is possible that if the question l^d been 
framed otherwise there might have been difficulties in coming to a satisfactory 
j • • ;« matter having regard to all the circumstances. But the ques- 

lion^^opounded being ’what it is, we are satisfied that it is impossible to contend 
ihat^ere has been no legal evidence whatever before the Commissioner to 
hi. findL. For it is clear that though the question, whether there is 


support his finding 
1. 2 I T C 139. 


2. (1903) A C 129: 4 Tax Cas. 591. 
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anv leeal evidence or not to support the finding may be a question of law still 
if It should be found that there is such legal evidence, the correctness or othei 

wise of the finding cannot further be questioned. 

Our answer therefore to the question propounded can only be m amr- 
mative and we hold that there was material legal evidence before the Comrnis- 
sioner to support his finding. The assessee will pay the Commissioner of In- 
come-tax the costs of this reference, Rs. 250 plus Rs. 5-8-0, in all Rs. 255-8-0. 


11861 IN THE COURT OF THE JUDICIAL COMMISSIONER, 

NAGPUR. 


Before Mr. Findlay, Judicial Commissioner. 

[17th March, 1927.] 

Bhikajt Vyankatesh Dravid & Co. 1 


Assessees^ 


V. 

The Commissioner of Income-tax, Nagpur. 

Income-tax Act {XI of 1922). Ss. 66 (3) and 23 {2)— Losses claimed by assessee 
—Disallowance by Income-tax Officer— Onus of proof Statement of losses m return 
and on ooth — Decision of Incon%e-tox Officer, if erroneous in laio — ‘Jtefetence to Court 

On an assessment of the firm of B. V. DraVid & Co., certain losses debited in thdr 
accounts were disallowed by the Income-tax Officer who held that those losses were^^e 
concern of B. V. Dravid in his personal capacity and not the firm's. In the verified 
return as well as in the oral statement on oath before the Officer, those losses were stated 
as the firm's losses and were so entered in the firm’s^ account books. On an appucation 
under section 66 (3) of the Income-tax Act for stating a case on the ground that the 
Income-tax Officer erred in holding that the losses were not the firm’s losses, 

Held, that having regard to the circumstances regarding the debit entries and the 
failure to discharge the onus by producing other evidence in support of the allegations, 
it could not be said that there was an error or miUake of law on the part of the Income- 
tax Officer justifying the calling for a reference from the Commissioner of Income-tax. 
In re BishnM Priya Chowdhuratti, 1 I. T. C. 261, Referred to. 

Application [Miscellaneous Application No. 13-B of 1926] made under 
section 66 (3) of the Income-tax Act (XI of 1922) for an order directing the 
Commissioner of Income-tax to state a case for the opinion of the High Court. 

G. L. Subhedar and R. R. Jayivant, for the assessees. 

C. P. Dick, for the Crown. 


JUDGMENT. 

The applicant Rao Sahib Bhikaji Vyarflcatesh Dravid & Co. has applied 
to this Court for a mandamus requiring the Commissioner of Income-tax to 
State a case under section 66, sub-section (2), Indian Income-tax Act, 1922, 
for decision by this Court. 

The ifacts of the case are sufficiently given in the application and need not 
be repeated here. On the application coming on for hearing to-day, only the 
first point contained in the final paragraph of the application was pressed. The 
case for the applicant company in this connexion is that, in the verified return 
submitted by the applicant as well as in his statement on oath made before the 
Income-tax Officer on 20th September, 1925, certain losses were shown as 
debitable to the partnership concerned, whereas the Assessing Officer held that 
these losses were the concern of Jiao Sahib B. V. Dravid in his personal capa- 
dty. The alleged legal point which is raised on behalf of the applicants is that 
m the present ‘case we had the certified statement of the applicant, as well as 
his oral statement on oath to the opposite effect. In addition there were the 
entnes in the partnership account books for the year in question. On behalf 


♦ I. R. (1927) Nag. 283. 
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of the Income-tax authorities, it is alleged there was no evidence on the other 
si4e. It is urged that the Income-tax authorities have, in these circumstances, 
erred in law in holding that the transactions in question were personal ones and 
should not have been incorporated in the partnership account. In support of 
this position, the decision of Sanderson, C. J., in Bishnu Priya Chowdhurani, 
In re (') has been relied on. In that case an assessee had stated that he had 
derived no income from certain lands. The Assistant Commissioner of Income- 
tax required the assessee to prove his negative assertion and. in the absence of 
such proof, the assessment was confirmed. Sanderson. C. J.. in the said case, 
held that the ordinary principle of evidence applied and that the burden of proof 
was on the party which would fail if no evidence were produced, i.c., in the said 
case, on the officers of the Income-tax Department. 

The present case, however, seems to me to be clearly distinguishable from 
the Calcutta case referred to. Here the facts are that up to the year we are 
concerned with the connected transactions relating to analogous debits took 
place on the applicant’s private account. This is admittedly so. but the explana- 
tion offered by the applicant is that in the year in question there had been no 
combination of ginning factories as there had been in previous years, and it was 
owing ^o this that the applicant carried on purchases for the partnership and not, 
as in previous years, on his own personal account. Moreover, it was 
apparently not until the end of the year that the debits in question were 
made in the partnership account. In these circumstances, it seems to me im- 
jx)ssible to hold that there was no evidence on the side of the Government to 
favour the view that items of debit were wrongly incorporated in the partner- 
ship account. Moreover, under section 23 (2), Income-tax Act, 1922, the 
Income-tax Officer had power to call on the assessee to produce evidence on 
which he relied in support of the return. Notice to this effect was issued to 
the assessee on the 20th September, 1925, but he apparently produced no other 
evidence except that of himself. A somewhat unsatisfactory explanation is 
given that the applicant could not produce D. G. Dravid as a witness as he 
would have proved hostile to him, but presumably, had this been the case, the 
Income-tax Commissioner would have allowed him to have been cross-examin- 
ed by the applicant. I do not, therefore, think that it can be predicated of the 
present case that there was an error or mistake of law on the part of the Income- 
tax Officer. 

The circumstances of the case as regards the debiting of these items in 
the personal account were not free from suspicion. The Income-tax Officer 
was perfectly entitled to draw a presumption from the state of matters which 
had admittedly existed in previous years, and in the present state of 
tax law an onus rested on the assessee of discharging his contention that the 
debits were properly made in the partnership accounts as opposed to being 
personal ones of his own. That onus' was not sufficiently discharged by his 
verified return and statement on oath, and he failed to make any use of 
the opportunity given to him of producing other evidence in support of his allega- 
tion. The case from this point of view seems clearly outside the fiurview oi 
the principle laid down in the Calcutta decision quoted above, and it seems to 
me impossible to hold in the circumstances that any error of law has been com- 
mitted by the Income-tax authorities which would justify my calling on the Com- 
missioner of Income-tax for a reference to this Court. ^ 

The application is accordingly dismissed. I allow Rs. 50 as pleader s 
fees. The applicant must bear the non-applicant’s costs. 


1. 1TTC26I. 
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[187] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts TrcUer, Kt., Chief Justice. Mr. Justice Beasley and 

Mr. Justice Srinivasa Aiyangar. 

[23rd March, 1927.] 

The Mangalore Roman Catholic Provident Fund - • Assessees 

The Commissioner of Income-tax, Madras . • Referring Officer. 

Income-tax Act (XI of 1922), S. 66 (2)~MiHual Life Assurance Compfmies— 
Method of assessment— Mangalore Roman Catholic Provident Fund. 

At the hearing, the vakil for the assessees elected not to proceed with the 
Reference which was therefore returned unanswered. 

Case [Referred Case No. 5 of 1926] stated under S. 66 (2) of the Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for the 
opinion of the High Court as to the correct method of assessing the Mangalore 
Roman Catholic Provident Fund in the circumstances stated in the case. 


CASE. 

Under S. 66 (2) of the Indian Income-tax Act, 1922, I have the honour 
to refer the following case for the decision nf the Hon’bte the Judges of the 
High Court. 

■ 2. The Mangalore Roman Catholic Provident Fund is a Mutual Life 

Assurance Association, t.-e., those that insure their lives with the Association 
and take out policies become members of the Association and have a voice in 
its management. There are no proprietors or shareholders apart from the 
policy holders. The capital of the Association consists of premia paid by the 
policy holders and sundry collections from them such as entrance fees and 
default fines. The income of the Association is derived from investments of 
its capital in Government securities and on mortgages of immoveable proper- 
ties, etc. The nominees of the policy holders are paid certain fixed sums on 
the maturity of policies and the rules provide that any surplus Sound on the 
winding up of the Association should be divided among the members then 6n 
the roll. A copy of the Rules of the Association is appended as Exhibit A. 
The Association has not been registered under the Indian Con^nies Act (VII 
of 1913). It has, however, been treated as a Life Assurance Company to which 
the provisions of the Indian Life Assurance Companies Act (VI of 1912) apply 
and as such its assets and liabilities are subject to periodical actuarial valuation. 

3. For the Income-tax assessment of the year 1924-25, the Association 
returned a taxable income of Rs. 3,795 on the basis of profits disclosed by the 
actuarial valuation for the five years ended 3lst December 1923. (It may be 
noted that this* figure was arrived at after deducting a special reserve of 
Rs. 40, OCX).) It is doubtful whether this deduction is permissible. In -making 
this return. the Association assumed that Ru^e 25 of the Rules framed under the 
Income-tax Act, 1922, applied to its assessment. The Income-tax Officer was, 
however, of opinion that the rule only applied to proprietary Life Assurance 
Companies and that a Mutual Benefit Society like the Association in question 
was liable to pay tax only on the income derived by it from its dealings with 
outsiders, as decided by a Full Bench of the Madras High Court in the case 
of the Mylapore Hindu Permanent’ Fund (^) following the decision of the 
House of Lords in the case of New York Life Insurance Company v. Styles (•). 
lie therefore asked the Association to file a revised return. The Association 
did so and according to the revised return the income derived by it from d eal* 

(1) 1 I. T. C. 217. (2) (\m) 14 App. Cas. 3fil; 2 Tax Cas. 460. 
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ings with outsiders amounted to Rs 17 7 '^s t 

pL/%T"^rned brsec[,o°n'2®(6)‘of rtfl ‘a 

of the year 1925^ the Asso2,ri 

total incLe of Rs. 20,568tdTrabl 1ncor^rorRr?r308 ''‘the^ “ 

ax Officer levied tax accordingly. The Asrdadon apS^' to 

in gi'ounds that the assessments should have been made 

tK D method indicated in Rule 25 of the Income-tax Rules 

and MutolL^ff A between ordinary Life Assurance Companies 

and Mutual Life Assurance Companies and that, in any case, the interest eam- 

fn th^ ^^^vestments should not all be treated as profits as part of it goes back' 
^^led^ holders m reduction of premia. The Assistant Commissioner over- 
^led the contentions for the reasons that in the light of the High Court’s 
decision in the case of the Mylapore Hindu Permanent Fund (‘) the ordinary 
method of computing business profits could not be applied to Mutual Benefit 
societies like the Association in question and that, as the policy holders of 
the Association are themselves the proprietors, any benefit derived by them 
paymjent made to them cannot be treated as a legitimate deduction from 
the gross income of the Association. He, however, excluded from the assess- 

^ Mysore Government loan which accrued out- 

side British India and allowed a sum of Rs. 1000 as charges necessary to earn 
me income taxed. The total income for 1924-25 was thus reduced to 
Rs. 16,426 and the taxable income to Rs. 13,478. For 1925-26 the total in- 
^me was reduced to Rs. 19,256 and the taxable income to Rs. 16,308. 
The Assistant Commissioner also treated the Association as an ’’Association 
of individuals” as it was not a “Company” within the meaning of the Income-tax 
Act and ordered that tax should be levied, at the rate applicable to the total 
income, viz., 9 pies in the rupee. 

4. The Association has applied for a reference to the High Court under 
section 66 (2) of the Income-tax Act. On the facts stated above, the ques- 
tion of law that prises for decision is : 

What is the correct method of assessment in this case? 

Should the fund be assessed 


(a) according to Rule 25 of the Income-tax Rules on the average 
profits as disclosed by the last preceding actuarial valuation, or 

(b) following the decision of the Madras High Court in the case 
of the Mylapore Hindu Permanent Fund (i) should the assessment 
be made direct on the interest earned from outside investments, 
other profits or losses arising from transactions with members 
being ignored. 

The Fund’s Vakil has agreed to the case being referred in these terms. 

5. T am of opinion that the second is the correct method of assessment 
in this case. If it were held that Rule 25 could be applied to the Mangalore 
Roman Catholic Provident Fund, there would be a conflict between that rule 
and the decision in the Mylapore Fund case, 'for the actuarial valuation un- 
doubtedly does take into consideration profits earned from members. It seems 
to me, however, that Rule 25 cannot be applied in this case, firstly because this 
Fund is not a company within the definition given in section 2 (6) of the In- 
come-tax Act, as it has not been formed or registered under any statute, and 


(1) 1 I. T. C 217. 
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secondly because the Fund, even if it is a “Company” is not an “incorporated 
Company”. I therefore consider that the assessment as made by the Assist- 
ant C^missioner, i.e., on the outside profits, is correct. 

B. Sitarama Rao, for the assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

Mr, Sitarama Rao has frankly told us that the questions as framed are 
not capable of being^ answered in any manner that could assist his case in any 
way. He apparently suggests that had different questions been framed he might 
have been able to raise contentions favourable to his client; but he does not 
deny that no such questions have been framed. He has therefore very wisely 
elected to drop Uiis reference and not to press for any answers to any of the 
questions at all, reserving for himself the opportunity to raise questions that 
he thinks really material in the case to some future occasion. As we are not 
now asked to furnish answers to the reference, the assessee will have to 
pay the costs of the Commissioner. Counsel’s fee Rs. 150. 

[188] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Sir Murray Ccutts Trotter, Kt., Chief Justice, Mr. Justice Beasley and 

Mr. Justice Srinivasa Aiyangar. 

[23rd March, 1927.] 

S. K. R. S. L. Firm, Sivaganga Circle. Okkur .. Assessees* 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Imome-tax Act (XI of 1922), Sec. 4 {2)— Foreign profits, assessment of— Profits 

earned during a period of years — Remittance, if presumable to be from earlier profits^ 
Burden of proof. 

Where an assessee has profits earned more 'lhan three years before the year of 
aetoessment and also profits earned within that period! to his credit in a trade carried on 
by him outside British India, there is no presumption that a remittance made to him in 
British India of a sum which might fall within cither set of profits is made from the 
earlier profits and not from the later. 

On an assessment of foreign profits under Sec. 4 (2) of the Income-tax Act, the 
burden of proving that the profits sought to be assessed accrued or arose more than 
three years prior to the year ^ of remittance into British India is upon the assessee. 

Case [Referred Case No. 10 of 1926] stated under section 66 (3) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax,- Madras, for 
the decision of Court in pursuance of the order of the High Court dated 
9th March 1926. 

CASE. 

As directed by the High Court in their order of 9th March received by 
me on 8th April, I have the honour to submit oinder section 66 (1) of the 
Income-tax Act the following question for the decision of the Hon’ble Judges. 

“When a man has profits earned more than three years before the year 
of assessment and also profits earned within that period to his credit in, a trade 
carried on by him outside British India, is there any presumption that a re- 
mittance made to him in British India of a sum which might fall in either set 
of profits is made from the earlier profits and not from the later.” 

2. The essential facts of the case may be stated very briefly. Indeed 
they are embodied in the question set out above. The assessee has a business 
in Ceylon the profits of which were standing to his credit there about Rs. 89,552 
earned subsequent to March 1920. together with about Rs. 77,524 earned prior 

, *(1927) SO Mad, 853; 53 M L J 416; 26 L W 123; 104 Ind. Cas. 352; A I R (1927) 
772. 
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to that date During the year of account, vh., on 31st August 1923 a remit 
^ce of profits to the extent of Rs. 50,000 was made from Colombo to Rangoon 
That remittance is taxable under section 4 (2) if the profits remitted were earn- 
ed subsequent to March 1920. It is not taxable if the remittance came from 

April 1920. There is nothing in the facts of the case 
to show definitely which profits yielded the remittance. The full facts of the 
case are given in the first rive paragraphs of my order of 19th November These 
paragraphs are appended as Exhibit A. 


3. The assessee holds, I understand, oh the authority of Clayton’s case (^> 
that there is a presumption that the remittance came from the earlier pro- 
fits. 1 am of opinion that Clayton’s case (») is inapplicable and that there is 
a presumption that the remittance came from the later profits. To my mind 
this case is covered by the case of the Scottish Provident Institution v. Allan i M 
where it was held that there is a presumption that a remittance is from income 
rather than from capital. Now profits of one year, if they are not spent, be- 
come capital of the next year. All the profits of the years prior to the year of 
account have become capital and would not be assessable but for the special 
provisions in section 4 (2) which enable us to tax what would otherwise be 
capital. The disUnction to be drawn in this case is therefore really one be- 
tween capital and income and not one between older and newer profits. Apply- 
ico/m/i Proz'ident Institution decision to the special circumstances 
of India in which four years’ profits are to be deemed to be income, I am of 
opinion that there is a legal presumption that the remittance came from the 
later profits rather than from the earlier. 


EXHIBIT A. 

This is a case in which I considered that there had been an under-assess- 
ment and in which I therefore called for the records under section 33 The 
history of the case is as follows. The firm of S. K. R. S. L., was originally 
assessed undec section 23 (4) for failure to make a return of income and pro- 
duce accounts, to a tax of Rs. 39,962-8-0. A petition was put in under S. 27 
which the Income-tax Officer dismissed. An appeal was then filed before the 
Assistant Commissioner who held that as the return was only about a day late, 
as the estimate was high and as the assessees had taken the trouble to bring 
their books from Rangoon, the assessment should be re-opened. This was done 
and a tax of Rs. 21,292-5-0 was imposed -under section 23 (3). On appeal to 
the Assistant Commissioner the tax was reduced to Rs. 1,855-8-0. There were 
two points on which I considered that the Assistant Commissioner had gone 
wrong and I accordingly issued a notice under section 33 to the assessee and 
have heard their pleader. 

2. The first point relates to a remittance from Colombo. I find the 
facts of the case to be as follows: In the course of their money-lending and 
rice trade, the assessees were constantly sending remittances to and forward 
between Colombo and British India. These remittances together with various 
adjustments were, of course, entered in the accounts kept at Colombo, and 
Rangoon. On 31st August 1923, i.e., in the middle of the year of account, a 
sum of Rs. 50,000 was entered in the accounts as having been transferred to 
Rangoon. The question is whether this sum of Rs. 50,000 can be ta.xed as a 
remittance of profit. It is not now disputed that there were genuine remit- 
tances between Colombo and British India and therefore no question of actual 
or constructive receipt arises. The point really for decision is whether the 
adjustment entry made on 31st August, is any indication that the Rs. 50,000 


(1) (1815) 1 Mcr. 5J0. (2) 4 Tax. Cas. 591; (1903) A C 129. 
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out of the remittances is or is not a remittance of profits. In deciding this 
lH>int it must first be ascertained whether there were any profits available at 
Colombo for remittance to India. Now at Colombo there were three accounts 
running which have to be considered. The first began in February, 1917 an.l 
was closed in October, 1921. The second began in January, T920 and has not 
. new account began in January 1923, and is, of 

course, still running. The first account had yielded a profit of about Rs. 11,000. 
It is contended that the bulk of this profit had been made prior to April, 1918 
and that since April, 1918, there had been a loss of Rs. 28,766. The- second 
account, -up till March 1924, had resulted in a profit of Rs. 88,700. The third 
account, up till the end of the year under consideration, had made a small 
profit of Rs. 852. The Tncome-tax Officer therefore held that the profit avail- 
able for remittance was Rs. 89,552, U., the profits of the second and third 
agencies. During the course of the appeal proceedings it was admitted by the 
department that the loss made in the first account after April, 1918 should be 
deducted before arriving at the profits available for remittance. I do not con- 
sider that this concession was necessary. The loss in that period may well 
have been adjusted against earlier profits. The matter is, however, of no 
great im^riance for even allowing the deduction of Rs. 28.766. there is a profit 
of Ks. 51 786 available for remittance and that profit is greater than the actual 
wm which It IS proposed to tax. The Vakil for the assessees, while admitting 
the general lepl presumption that, if profits are available, a remittance must 
be held to include profits until the contrary is proved, claims that in this case 
he has rebutted that presumption. At Colombo a current account is kept of 
the transactions between the headquarters of the firm and the Colombo branch. 
t n 1918-1919, there was a balance in favour of headquarters 

ot Ks. 44,748 consisting of old profits. During the continuance of the. first 
^ency money was going backwards and forwards between headquarters, 
Kangoon and Colombo and at the end of the agency the balance in favour of 
headquarters stood at Rs. 1,48,475 including an entry of Rs. 66,244 being the 
profits of a still earlier agency. The second agency therefore opened with a 
balance of Rs. 1,48,475 in favour of headquarters. It has not yet been definite- 
ly closed but the balance of Rs. 1.30.987 has been carried forward to the new 

balance includes the profits of the first agenev 
mt,. ’ 1 adjusted on 3rd February 1923. The third agency account 

L ^ ™ December with a balance in favour of headquarters of 
.88,709 which was then transferred to the accounts of the three individual 

l^rc^edU tn“ f “I'*"- 

that the R, ■in ^ “'“'“‘I agency and 

is debited^, .■ thU?? T transferred to Rangoon on 31st Au|ust 1923 

of Rs SI 78^ o. f ‘ ‘a therefore tl,at as the profits 

acrnnnf , L-I , ^^<552 liave not yet been credited in the third acrenev 

l>o Uken ih' -f earlier agencies have' been so credited it^nuit 

agenct whth .h of the S' 

therefore of time and that 

III tho fire! 1 Pi-csumption is rebutted. 1 cannot accept this view 

profite of the ^ capital which makes up part of the 

tod nJu adjusted in the current account in the 

Rs 36 ^ irnh 1 T of the profits, 

balirce of rT^13 2 ^ U “ I' . M ^ f-at Ihe 

is runnincr 3;200 is not taxable. The position is simply that of a man who 
India Thar., ®'"e''.»«oiint between his foreign liranch and his branch in 

disposal \ tht?ore- ■•"'d iooome. He has income at his 

po m the foreign branch but refrains from entering the whole of it in 

II— 4o 
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fhat current account. 1 cannot concede that the omission to make the entry 
lias any bearing whatever on the question whether a remittance did or did 
not come from profits. If the assessee’s present contention were admitted it 
would be easy for every Nattukottai Chetty trading abroad to escape assess- 
ment by the simple device of keeping his profits out of the accounts which he 
produces before the Income-tax Department until they are more than four 
years old. 


3. Another argument for holding tliat the adjustment of Rs. 50,000 on 
31st August 1923 is good proof that remittances to that extent were from profits 
is supplied by the ledger showing the transactions between headquarters at 
Okkur and Rangoon in 1923-24. Immediately after the Rs. 50,000 had been 
entered as transferred from Colombo a sum of Rs. 29,059 was spent by the 
partners on private charities while a sum of Rs. 32,948 was used to clear off 
the overdrawals made by them in their Mannargudi branch. 

4. It has further been argued before me that the ^presumption that the 
second agency profits of Rs. 88,700 were included in the remittance of Rs. 50^000 
is also rebutted by the fact that there were doubtful debts outstanding to the 
extent of Rs. 52,264. The plea is that if a man has some old profits on which 
he may draw with safety he will not draw upon recent profits of a doubtful 
nature. 1 do not think there is anything in this argument. There certainly 
appear to be debts to the value of Rs. 52,264 outstanding but it has not been 
proved that they are irrecoverable or even of doubtful value. The debts may 
have been left uncollected because the security was good. These debts have 
not been written off even on 31st March 1925. On 31st August 1923, there- 
fore, they remain on the books as a sound credit upon which the partners 

could draw. 


5 The petitioners' vakil asked me, if 1 did not accept his contention, to 
state a case to the High Court. I am not prepared to do so as I do not see 
that any point of law is involved. Tlie only legal proposition on which 1 am 
relying is that there is a presumption that a remittance is from income until 
the assessee proves the contrary. That proposition is supported by the case ot 
Scottish Provident Institution v. Allan^. The question now at issue is whe^er 
the assessee has rebutted the presumption. That is a question of fact and I find 
from a study of the accounts that there is nothing in them to show that the remit- 
tances must have been made from capital or old profits not liable to taxation 
and that on the contrary the accounts indicate that 

recently acquired profits. The assessment will accordingly be enhanced Dy 
the inclusion of Rs. 50,000 under the head "Remittances . 


K. S. Krishnaswamy Aiyanyar, instructed by K. S. Kajagupalochari. for 


the assessee. 

M. Patanjali Sastri for the Crown. 


JUDGMENT. 

The question referred to us is in the following teims. 

"When a man has profits earned more than three years before the year 

„f asses le and also profits earned within that period to -edjt tn a 

him outside nritish India, is tlicrc any presumption that a remit 
I mce made t'.. him in I'x'ia for a sum which might fall in either set of 

nrofils is made from the earlier profits and not from th^ later. 


(1) 4 Tax Cas. 591; (1903) A. C. 129. 
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^ Under section 4 (2) of the Act profits and gains of a business acciHiing or 
ansing without British India to a person rcsiflont in British Tiidin shall, if they 
are received in or brought into British India, he deemed to have accrued or arisen 
in British India and to be profits and gains of the year in which they are so 
received or brought, notwithstanding the fact that they did not so accrue or 
anse in that year, provided that they are so received or brought in within three 
years of the end of the year in which they accrued or arose. That appears to 
us to be a clear intimation that sums remitted ^to British India are to be deemed 
to have accrued or arisen in the year of remission unless they accrued or arose 
more than three years before. We entertain no doubt that the effect of that 
must be to cast upon the assessee the burden of proving that the profits accrued 
^ arose more than three years back, a matter after all peculiarly within his 

“f ‘he Income-tax authorities. That 

^rpiTcWr ’* Commissioner acted on 

inat pmciple ^d whether he came to a right conclusion of fact in the light of 

opinion on the ^''im''he wafr r*** "''u’ for hifown 

h?.enounced so^ ve^r dubious nr""^ V 'r ^ct to do, 

position that in pLagr^nh S of huT" f That does not alter the 

fact unvitiated by any ^ch misdirection'Tf If* question of 

to the assessee. The answer to the reference is^n thrnega'tWe 

The assessee must pay Rs. 2S0 for the costs of the Commissioner. 

Befo A? JUDICATURE AT MADRAS 

T* T> 1927.] 

Linga Reddi ‘ 

•z/, • • Assessee^ 

The Oimmissioner of Income-tax, Madras n f 

^"f^owe-tax /irt (XI of 1922) SW 7/m ^ erring Officer, 

-Income fro,» troi.c,iou if sJ'LVc W C''“/f' ""■""'f-f ''""..!.- of sa„ faus 
The income of an . i;. 1 <^9rtouUural income. 

salt by flooding the land with sea watcr^^nd Lt^ factory, from the production of 

chemical constituents, is not "agricultural income" ^ H <>^ other 

tax Act. ffr cultural income as defined in Sec. 2 (1) of the Income- 

IncoSfrai Acr(XI^:r, 9 ^ 22 )\:'thf^' stated under section 66 ( 2 ) of the 
for the opinion of the Court ^ * Commissioner of Income-tax, Madias, 

TT ^ ^ASE. 

High^l*rtThf“"uelif>^^^ r, ‘He opinion of the 

The p^ir " ‘"7'”" of Ve'iromU^x Acr'“'' 

^anufacR... The ^ 

t orlr That tat >co~ho°uid7or 

* ^ 
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the exemption mentioned In section 4 (3) ( 2 /m) of the Act it must he “revenue 
derived from, land which is used for agricultural purposes I do not consider 
that land used for the cultivation of salt can he held to he land used for agri- 
cultural purposes. Moreover the salt which produces the income is in no 
sense derived from land. Common salt or sodium chloride is derived in Madras 

from the waters of the sea. In the Bay of Bengal the constituents of sea water 
are ; 

26.06 Sodium Chloride 

2.81 Magnesium „ 

1.20 Potassium „ 

1.82 Magnesium Sulphate 
1.36 Calcium „ and 

966.75 Water. 

The whole process of manufacture consists in the separation of the sodiuii! 
chloride from the other constituents of the sea. The salt factory is situated 
close to an estuary from which the water of the sea is led in -channels to the 
edge of the factory. It is then baled into condensers in which the first process 
of evaporation takes place. As the sea water increases in density through the 
action of the suns heat, the Calcium Sulphates contained in it are separated. and 
sink to the bottom of the condensers. The brine is then led into a series of 
crystallizers in which further evaporation takes place. When it has reached a 
density of 25*^ Beaume, the sea water being then reduced to l|10th of its ori- 
ginal bulk, the sodium chloride or common salt is deposited and is scraped and 
stored for sale. The residue of the brine togetlier with the magnesium salts 

contained in it is then drained off. It will be seen that the whole of the com- 

modity which yields the profit is derived from sea water and not in the slightest 
degree from the land on which the crystallizers are situated. The only processes 
ever performed on the land during the course of salt manufacture are an occa- 
sional ploughing at the beginning of the season to destroy crab holes and subse- 
quent stamping down of the soil to make it hard and prevent percolation of the 
brine. I do not consider that these processes warrant a finding that the income i.s 
derived from the land. The land comprising the salt pans is merely a place of 
storage of the commodity, zns., sea water, which yields the income. 

T. V. y enkatarama Aiyar, for the assessee. 

M. Patanjali Sastri for the Crown. 

JUDGMENT. 

THE CHIEF JUSTICE. — In my opinion this case is unarguable. Thi* 
assessee was a licensee of the Krishnapatam .Salt Factory in the Nellore District. 
From the manufacture of salt on the land of which he was the lessee he made 
a profit of some Rs. 7,000 which has been assessed to income-tax. He now 
contends that this is agricultural income, that it is revenue 'derived from the 
land which is used for agricultural purposes and therefore not taxable. To my 
mind it w'ould be a gross misnomer to hold that ‘agricultural purposes’ could 
be held co cover the process of flooding the land occupied by letting in the sea 
water and then extracting the sodium riiloridc from it by eliminating the other 
chemical constituents. In my opinion the assessment w'as right and must be 
confirmed. The answer to the specific q-uestion referred is in the negative. The 
assessee will pav the costs of this reference. Counsel’s fee Rs. 250. 

WALLACE, J.— I agree, 

BEASLEY, J. — T agree. 
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[190] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, K^t., Chief Justice, Mr. Justice Wallace 

and Mr. Justice Beaslev. 

• * 


Assessee * 


[4th May, 1927.] 

A. T. K. P. L. S. P. Subramanyam Chettiar 

V. 

The Commissioner of Income-tax, Madras .. .. Referring Officer. 

income-tax Act (X/ of 1922). .W 4 (1) (2). 10 and \$-Assesse€ carrying on 

mdnndml bitsmess in Rangoon and partnership business in Penang—Transfer of fiMds 

from Rangoon to Penang—Entry of interest in Rangoon accenmts in respect pf trans- 

fep'ed funds— Mercantile system- of accountancy— AssessabUity of the interest as Profits 
of the Jicfiipoon brusiness. 

carrying on a money-lending business of his own in, Rangoon and 

Tenang, transferred a sum of 
Rs. 78,768 m ash from the Rangoon business 'to the Penang business. In the books of 

Penang. On an assessment of this.sum of Rs, 12,174 as profits of the Rangoon tosiness. 

‘'ll *''' "'Siting of interest in the 

^rra" t^re wT' * "“7 1' IP'Ua 

^ 1; -:rir « 

r/,f„nr were^slrtoVe^ng llTre™;' 'thirirrel/arr""''' 

he assessed ‘LTa“*“ accountancy must 

accounts s a^prlfit nr « lie “t ™ ^ 

income accruing or anstg wi^n L^ti 7 nd ""'•T "u' 

read with Sections 10 and*13 of '"he®7ico''mi”t« Acr" Section i (I) 

Grcham Life Assura^r. Soriely v. Bishof, (1902) A. C. 287, referred to 

in pursuance of the order ^the HiVh r Madras. 

I2th January 1926 calliW L the rl ^ 7 O S A: No. 89 of 1924. dated 
m the case to the High Court. Commissioner to refer the question of law- 


case teSln"::? te nt •w:teV«dt" 0^^h^“h‘ crurt 
District. He''Ss'';n'Uw„“';usir«s lt's“‘ 

These businesses belong solely^o him that^al “* Rangoon 

^ent acting under his orders.^ He the chleT'’"? by at 

firm at Penang in the Straits Settlement. ^ ^ partner tn a money-Iendin, 

tile basis. Accortig ^r^this^'me^or commercial orc^mercan 

rK ':%h£' rHr? sS 
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on the mercantile basis are arrived at by a comparison of the figures on tlie 
credit and debit sides at the opening and closing dates of the year of account 
T transactions of the business. Section 13 of the Income-tax 

Act, 1922, requires that an assessee’s income shall be calculated. in accordance 
with the method of accounting regularly employed by him. 

4. For the assessmrent of the year 1923-24 (which had to be computed on 
the basis of the income of the year 1922-23) the petitioner returned an income 
of Rs. 16,345 and filed a Profit and Loss Statement certified by an auditor 
showing his income for the 12 months ending 12th April 1923 as under: — 

Rs. 

Headquarters, Sirukudalpatti . . 2,478 

Rangoon old account . . Rs. 17,367 

Rangoon new account (loss) „ 4,578 

.. 12,789 

Profit received from iPenang partnership . . 1,078 


Total . . 16,345 


Subsequently the auditor filed a revised Profit and Loss Statement for the 
Rangoon old account in which he showed the income to be Rs. 20,507 instead 
of Rs. 17,367. He arrived at this fig>ure of Rs. 20,507 after deducting from 
the gross income receipts as shown in the accounts a sum of Rs. 6,313 which he 
alleged was “interest adjusted on the loan advanced to the Penang shop but 
not received”. Some time later he put in another claim to deduct a sum of 
Rs. 5,861 being the interest adjusted to the profit account on the loan advanced 
to the Penang partnership but not actually received in British India. In cal- 
culating the profits of the Rangoon old account the auditor had however deducted 
as expenses many items of interest payable to foreign creditors although the 
interest had not been paid. 

The Income-tax Officer heard the petitioner's representative on the claim 
to deduct the two sums of Rs. 6,313 and 5,861 or Rs. 12,174 in all and held 
that as the loans were advanced in Rangoon the interest accrued and arose to 
the petitioner in British India and as that interest was taken credit for in the 
petitioner’s Rangoon accounts which were maintained on the mercantile basis, 
it was liable to be assessed under sections 4(1) and 10 read wiili section l.> of 
the Income-tax Act. He therefore took all credits in the accounts as receipts 
and allowed all debits in the accounts as expenses and after adding back certain 
expenses which were inadmissible under the Act assessed the total income 
of the petitioner at Rs. 39,748 as shown under and levied an income-tax of 


Rs. 3,105-5-0. 

Rs. 

Property . . . - . . • • • • • • 1.587 

Business, headquailer .. .. •• • 2,629 

,. Rangoon old account . . • • • • 38,946 

Remittances from Penang . . • • • • 1,078 


44,240 

Deduct loss from Rangoon new account . . 4,492 


Total income . . 39,748 
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5. The petitioner appealed to the Assistant Commissioner against this assess- 
ment and contended inter alia that the interest of Rs. 12,174 credited in the 
Rangoon accounts on the loan to the Penang firm represented “income 
in the shape of interest due from Penang” and that, as “there has been 
no payment towards this income” and “Penang is still a debtor to Rangoon”, 
the adjustment of this interest in the Rangoon books could not be construed 
as the receipt of the income into British India for purposes of assessment. 
Extract from his appeal petition is filed as Exhibit A. The Assistant Com- 
missioner, however, upheld the assessment on the grounds that the sum 
advanced by his Rangoon shop to the Penang firm was, as admitted* by the 
petitioner, a loan on which interest accrued, arose and was payable in British 
India, that as the petitioner took credit in his books for the interest due, the 
interest should be taken to have been realised according to the method of 
accounting adopted by him and that, as the interest did not accrue in the foreign 
country, the question of remitUnces of foreign profits did not arise. An 
extract of the Assistant Commissioner’s order is filed as Exhibit B. 

application to the Commissioner under 
j^ction 06 (2) of the Income-tax Act and contended that the sum advanced bv 
his Ran^n shop to the Penang firm was not a loan made in the regular course 
of the Ran^on busmess but a surplus investment made by him in a ioint 

^ interest on thts C 

payment of inter«t TX same 

headquarters, though there was a seoarate 1 *^^ R^goon shop and not to the 
o"^re1ores^ndeI;c“"rwTe:;%he'S doubte'd"^ “L.e°ss 

K^orih^Sg^n s5' (f copy o'f*th“i U filkf E^tl?' 

mdicated that the petitioned had sufficient capital of h.s own 

alleged to have been transferred to Penang nn a ^ ^ amount 

was no proof that the money was so transferred orthroffi"erh‘'H"M^''i''' 
arcumstances mdicated that the advance was a ‘loan’ T t, 

Penang as previously admitted by the petitioner Durtn^dh*^ Rangoon to 

application the Rangoon and Penang acc<mmra„k the Tf 

were produced and examined bv tL . Rangoon Vaddi Chittas 

Assistant Commissioner, Central Raidee* ^h*°"l! »"d 

he Vaddi Chittas were prepared and sent If mm ITn ^ 
tmner’s vakil now denies this, to th^c opy of the 

acco^is supports their statement as the ffitLest is enterid’^^V .Rangoon 
which implies that Vatti Chittais had been interchaneed I^e pnMaipadi ’’ 

statements of the then Personal Assistant and Assis^i 
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Further in the affidavit filed by the Commissioner during the hearing of tht; 
application under section 66 (3) it was specifically stated that Vaddi Chktas had 
been issued by Rangoon and accepted by Penang. That allegation was not 
definitely denied by the petitioner in his second affidavit. On the facts before 
him, the then Commissioner rejected the new theory put forward by the 
petitioner and refused to state a case to the High Court (Ex. G.). The facts 
found during these proceedings are summarised below: 

(a) that the petitioner’s business was carried on in British India; 

(b) that the loans on which the interest of Rs. 12,174 accrued was 
made by the petitioner from Rangoon and the accounts showed that it arose 
on the current account of the Rangoon shop with the firm in Penang; 

(r) that the interest was adjusted in the Rangoon accounts as a receipt 
Irom Penang and the Penang accounts also showed payment of interest on 
this amount to the petitioner’s Rangoon shop although the entires were made 
on different dates and for slightly different periods: 

(d) that the petitioner’s Rangoon accounts are kept on the mercantile 
basis according to which the interest due is treated as receipts irrespective of 
actual realisation ; 


(r) that Vatli Chittais were interchanged between the Rangoon and 
Penang agents and that the entries were made in Rangoon after they had been 
accepted by Penang ; 

^/) that in accordance with the mercantile basis the debit entries made 
on account of interest due by the petitioner to his creditors in foreign places 
were treated as payments though the interest had not actually been paid and 
such debits were allowed as an expenditure in computing the profits of his 
Rangoon shop. 


7. An application under section 66 (3) of the Indian Income-tax Act was 
made to the High Court to direct tlic Commissioner to state a case on certain 
questions of law which he alleged' arose in his assessment. The application 
was heard by the Hon’blc Mr. Justice Kumaraswami Sastri. In the course 
of the proceedings before him he called upon the Assistant Commissionei, 
Southern Range, to examine petitioner’s accounts and record definite findings 
on the question whether, havjng regard to the entries in the accounts and tlie 
course of business, there was only a book adjustment of the interest or anything 
amounting to payment’of interest by the Penang firm to the petitionei s Rangoon 
business. The Assistant Commissioner examined the books and recorded the 
findings, a copy of which is filed'as Exhibit E. On these findings of fact the 
High Court held that no question of law arose and dismissed the application. 
The order is filed as Exhibit F. 


8. The petitioner filed an appeal against this order in O.S.A. No. 89 of 1924 
Their Lordships who heard the appeal considered that questions of law were 
involved and by their order dated 12th January 1926 (received by me on 22na 
February 1926) I have been directed to refer the following questions of lav/ 
with my own opinion thereon for the decision of the High Court: 

■■rn In the circumstances of this case can the int^est on the loans or 
advances made by the assessee to the partnership firm at Penang be sa.d to be 
fncome accruing or arising in British India withm the meaning of section 4 

clause (1) of the ln<h.nn Income-tax Act. 

■I 21 If the answer to tlic above question is in the negative and if the 
income is Le accruing or arising without British India to a person resident m 
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British India is the income one received in British India so as to make it taxable 
under section 4 read with sections 6, TO and 13 of the Act?" 

9. Question (1). — On the findings of fact by the Income-tax authorities 
summarised at the end of paragraph 6, I am of opinion that it must be held that 
the interest on the sum of Rs. 67,000 sent to Penang is income accruing or arising 
in British India. We ^are not taxing the profits made by the Penang firm 
through lending out in Penang the capital borrowed from Rangoon. What 
we are taxing is the interest due to the petitioner's Rangoon shop from Ins 
partnership firm at Penang on the loan given by petitioner at Rangoon. I know 
of no justification for the view that the Ibans made by a banker in British India 
must be dealt with separately according as the borrower is in British India or 
outside British India. Any Bank in British India in computing its taxable 
profits would certainly make no distinction between loans lent to a merchant in 
Madras and loans lent to a planter in Travancore. 

(2).— I am of opinion that the sum of Rs. 12,174 is one 
receiv^ in British India withm the meaning of sections 4, 10 and 13 of the 
Act. In Referred Case No. 2 of 1920 T/ie Secretary to the Board of 
{income-tax) Madras v. Ar. Rm. Arunachalam Chettiar (>) the 
effect of the words ‘'income accruing arising or received in British India" 
occurring in section 3 of the Income-tax Act VII of 1918 (which was re^d 

Fun^Lnr!f^"f judicial consideration bef^e a 

-If ^ five judges of the Madras High Court. Justice Napier held 

uind to receive money agrees with his debtor to let the money 

vestment, that would in my opinion amount to receipt". Justice Ayling said 

a;E iirr,iSH£ s'r™; 

but leaving hwilh he nav^r t ° ^ 

itself would also be a 'case of re r capital and to cany interest 

views were expressed by Justice Sadasiva Awae i ZJ . ^ ‘ Similar 

well as his creditor the Penang na^Trth'^^ u 5“®^ petitioner as 

prepared and issued vaddi chittais^to his dehtor^th°P The! petitioner 

petitioner instead of^eceiving the interLfi^ Bridsh 

effect as actual receipt. * ^ ^ adjustment has the same 

Further in the Rangoon business there were both intpp^cf e 
resident outside British India but not actually recriveT aL * f 

i. P.4 “ s s,?rp&s:":rs 

^ U> 1 I T C 75. _1 


11-47 



370 


INCOME-TAX CASES 


his accounts on the mercantile basis so that, under the explanation contained 
in section 10 (3) the interest debited to the accounts though not actually paid 
has been allowed as an expenditure. I am of opinion that the interest credited 
to the accounts in accordance with the method of accountancy employed by him 
must in the same way be taken to have been received by him within the meaning 
of section 4 read with sections 10 and 13 of the Income-tax Act. Any other 
conclusion will make it impossible to assess foreign traders on the mercantile 
basis, if in the present case for example the result of adopting the mercantile 
system of accountancy is to be that amount's debited but not paid must be treated 
as outgoings while amounts credited but not received in cash and standing on 
primarily the same footing as the debits cannot be treated as incomings, the 
assessing officer could hardly avoid the conclusion that in the circumstances the 
assessee’s income, profits and gains could not be deduced from accounts main- 
tained on the mercantile system of accountancy, and he would have to exercise 
his discretion under the proviso to section 13 of the Act and compute the income 
on some other basis. 

K. S. Krishnaswami Aiyangar, for assessees. 

M. Patanjali Sastri, for the Crown 

JUDGMENT* 

BEASLEY, J. — Two questions are referred to us for decision : (1) in the 
circumstances of this case can the interest on the loans^or advances made by 
the assessee to the partnership firm at Penang be said to be income accruing 
or arising in British: India within the meaning of Section 4 clause 1 of the 
Indian Income-tax Act and (2) If the answer to the above question is in 
the negative and if the income is one accruing or arising without British India 
to a person resident in British India, is the income one received in British India 
so as to make it taxable under section 4 read with sections 6, 10 and 13 of the 


Act. 

The assessee has a business of his own in'jRangoon carried on by an agent 
and is interested with another or others in a money-lending business in Penang in 
which he is the Lchief partner. From the Rangoon business under his orders 
a sum of Rs. 78,768-7-3 was transferred in cash to the Penang business. In 
the books of the Rangoon business a sum of Rs. 12,174 is entered as interest 
on that money from Penang and the assessee has in respect ot the interest been 
assessed under section 4 sub-section (1) of the Indian Income-tax Act as income 
accruing, arising or received in British India. The assessee contends that 
interest so credited in the Rangoon books is interest earned outside British India, 
that is foreign income and that the crediting of interest in the Rangoon book^ 
is merely a £ok entry and that there has in fact been no actual ‘ 

LneTin Rangoon and that therefore it is not income arising «»der sec on d 
sub-section (if of the') Indian Income-tax Act and is not income arising u 

seaion T sub-Lction (2) of the same Act because it has never 

♦ cii India The short answer to that contention m our view is that this 

interest is not a profit or gain arising^ without British^ India. 

S'rTdTnTenaS" wLrhe h^s don's fssess the profits of. the Rangoon 

business under section 10 of the Indian Income-tax Act computed in 

directed by seetTon 13 of the same Act. Section 13 was no doubt introduced to, 

obviate many difficulties. It is a great advantage to both traders and Income-tax 

*The Judgment of the Court was delivered by Beasley. J. 
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Officers. It is open to a trader to adopt either the mercantile basis of accounting' 
or the cash basis. He is not forced to adopt one in preference to the other but 
he cannot adopt both, The'assessee in common with most of the business firms 
in India has chosen to adopt the mercantile basis of accountancy and not the 
cash basis. He cannot for the purpose of more conveniently carrying on his 
own business adopt the mercantile basis and then for the purpose of income-tax 
assessment adopt the cash basis. What is done in accordance with the mercantile 
basis IS that the debit entries made on account of interest due by the assessee 

foreigTi places are treated as payments of interest though 
interest has not actually been paid and such debits are allowed as an exoenditur-* 
m computing the profits of the assessee’s business in Br^ Ind"a Simillrlv 
credit entries made on account of interest due by creditors in foreign places to 
.he assessee are treated as payments of interest though that interest hTs Lt act^^ 

accounts to adopt a” entirelt diff ^ ^ otherlentries of interest in his 

this one entry and o a ^ue t j °f 

India although' it is enter^ as a been received in British 

credits of inferest are. all the other 

as monev actually received Th being treated on the mercantile basis 

basis. His own LcTumstre 

ftom arguing here as L does Ihaf h iZr“". " 

British India, and not received ’in Rn'tul r a \ arising outside 

called in the assessee's books an advance to transfer 

In our view once an assessee has adooted tho. cannot be h loan. 

It IS upon that basis and upon that basis^alone th of accountancy 

be an impossible position*^ i? an assessee after h ' 

basis were to call upon the Income-ta.x Officers to mal '’*. 

inquiry with regard to the various items entered as nmfit d'fficult 
assessee in order to prove that those ZZZZ .accounts of the 

India. This interest is treatedWike all the other received in British 
as a receipt of profit. The „ tr^sLrred ‘>°°ks 

interest is treated as interest on that ad^ne an advance. The 

‘crest is treated as interest on loans made ’t"„Th 
f-i/e Assurance Society v. Bisho/,. (i) Tas referred ?' 

n ^.pport of his contention. ButShat Tase has n 

hat was a case of a foreign income whereas in Th *PP''‘^»‘"’" ‘his case as 
o say the mercantile basis of accounts „i.." facts, that is 


eT^. asiu 111 View Ol this aneWAr tU J ‘^sv.icu lO US 

ai.ise. The assessee will pav the costs nZlTZ question does not 

missioner of Income-tax. ' '-efi^eence, Rs. 250 to the Com- 
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[191] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Beasley and 

Mr. Justice Srinivasa Aiyangar. 

[5th May, 1927.] 

Messers. Sheik Abdul Kadir Maracayar & Co. . . Assessees.'* 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 28, 33 and 34 — Assessee'^alleged to have escaped, 
assessment on real income-J^eassessment proceedings taken by the Income-tax Officer — Notice 
not served vnthin the period. Ihnited under S. 34 — Initiation of fresh reassessment proceedings 
by the Commissioner after expiry of notice period — Potvers of the Commissioner under 
sec. 33, scope and limits of-^Seri’ice of notice -utuler Sec. 34, if condition precedent to 

reassessment — Limits of the potver to impose penalty under Sec. 28. 

Under section 34 of the Income-tax Act, it is the Income-tax Officer alone that can 
initiate reassessment proceedings and the Commissioner has no right of initiating or 

independently starting reassessment proceedings. The condition precedent for reassess- 
ment is service of notice indicated under 34 and consequently where such service of 
notice has not been effected, the Commissioner in exercise of the powers under Sec, 33 

has no right to initiate further or fresh proceedings for reassessment. For the purpose of 
initiating reassessment proceedings, S. 33 of the Act is subject to the provisions of 
S. 34. 

The power to^levy penalty under S. 28 of the Act cannot be exercised in the course 
of the re-assessment proceedings, if such proceedings had not been properly commenced 
by the issue of the notice under S. 34 of the Act. 

The assessees, hides and skins merchants, w’ere assessed for the year 1923-24 under 
S. 23 (3) of the Act on an income of Rs. 12,058. In the course of the assessment pro- 
ceedings for the succeeding year 1924-25, the Income-tax Officer found that the assesse^ 
had escaped assessment in 15^-24 on an income of Rs. 18,943 from certain sources ^^ich 
were not then disclosed by them. Thereupon in March 1925, the Income-tax Officer 
proceeded to take action under S. -34 by issuing a notice calling upon the assessees for a 
fresh return of their income for 1922-23 and served this notice on a clerk of the assessees 
lirm. On the assessees not responding thereto, a re-assessment was made under b. 23 
and 34 of the Act and a 'demand notice of this re-assessment ™ assessees 

then unsuccessfully applied to the Income-tax Officer under S. 27 of the Act to srt aside 
the re-assessment on the ground of want of proper service of “"'j" 

appeal, the Assistant Commissioner set aside the order of re-assessment Yr^of 

that there had been no valid serv ce of notice for re-assessment. After tne expiry oi 

hf period for notice laid down in S. 34, the CommUsioner of furthe7?ev iel 

Irstart proceedings under S. 33 of the Act restored the reassessment and further levied 

a Penahy under S Commissioner did not purport to revise the finding^ of ^h^e 

1925, and reported in 2 I. T. C. 155. 

CASE 

rt -S' o -s 

the Income-tax Act, 1922. assessment of the 

2. The facts of the case are as follows . For March 

year 1923-24 based on the ac cooints of the period, 1st Apn 

♦(1928) 54 M L J 298 ; 27 L W 294; AIR (1928) Mad. 257. 
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1923, Messrs. Sheik Abdul Kadir Marakkayar & Company, were required by 
the Income-tax Officer (Revenue Divisional Officer) Palghat, to make a re- 
turn of their income under section 22 (2) of the Income-tax Act, 1922. The 
assessees returned their income at Rs. 4,860 from business. In response to 
a notice under section 23 (2) of the Act they produced their accounts through 
their clerk, Mr. Erachan Nair, who usually represented them in income-ta.x 
proceedings. The accounts were examined by an Accountant of the Divi- 
sional Office, who stated in his notes that the assessees were trading in buffalo 
hides, bull hides, and goat hides and that their gross income from business 
according to the accounts amounted to Rs. 17,705. The assessees’ clerk who 
was examined on oath by the Income-tax Officer accepted this figure and 
claimed to deduct from it expenditure amounting to Rs. 7,667. The Iricome- 
tax Officer disallowed certain inadmissible expenses such as food expense^: 
income-tax and charity and fixed the taxable income at Rs. 12,058. He ac- 
cordingly assessed the petitioners on 18th December 1923, under section 23 (3) 

?or tL r of Rs. -565-4-0. In the course of the assessment 

for the next year 1924-25 the Income-tax Officer who himself examined the 

accounts observed that in addition to the sources of income disclosed on the 

IradfTn^L^tL^^h petitioners had other sources, such as 

.nV i and ground 

rent and also denyed income from commission. He found that the oeti- 

culariLd^^fdl an income of Rs. 18,943 from these sources as parti- 
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admitted having signed an acknowledgment hut explained that he was- under 
the impression that the signature obtained from him\was in token of his hav- 
ing prepared statements from accounts for the assessment of the year 
1924-25. The signat-ure obtained from the representative was in a printed 
acknowledgment slip which recited “received income-tax notice form 10 and 
11 (section 34)”. The representative knew English and his explanation twas 
obviously false. The clerk of the Income-tax Officer who handed over the 
notice under section 34 was examined and he deposed that he personally gave 
the notice to Erachan Nair. On the evidence recorded the Income-tax Officer 
found that the notice was served on Erachan Nair, that as he was the person 
who was sent to represent the assessees in their Income-tax proceedings and 
posed as their agent, service on him was valid service and that the petitioners 
were not prevented by sufficient cause from making the return. He according- 
ly dismissed the application under section 27. A copy of his order is appended 
Exhibit A. Against this order the petitioners filed an appeal to the Assistant 
Commissioner under section 30 of the Income-tax Act and contended that the 


service of the notice on Erachan Nair was not valid service as he was not 
their authorised agent. The Assistant, Commissioner held that though Erachan 
Nair was sent by the assessees to represent them in their Income-tax proceed- 
ings and the assessees had used him a4 their agent, he was not formally authoris- 
ed by them to act on their behalf and that the notice served on him was not 
valid. He therefore cancelled'''lhe assessment made by the Income-tax Officer. 
A copy of his order is appended Exhibit B. My predecessor (Mr. Strathie) 
who perused the records of this case was of opinion that by dishonestly can- 
cealing their income in their return and suppressing the evidence of 
the accounts when called for, the petitioners had evaded a large amount 
of tax in the first assessment and that the supplemental assessment 
started under section 34 of the Act had been cancelled by the Assistant Com- 


missioner on a technical point. He therefore proposed to restore the assess- 
ment made by the Income-tax Officer in the exercise of the powers vested in 
him under section 33 of the Income-tax Act. He issued a notice to the petitioners 
on 3Ist July 1925. and called on them to show cause why he should not en- 
hance the original assessment and also levy a penalty under section 28 of the 
Income-tax Act. They responded to this notice through a vakil and contend- 
ed that section 33 did not enable the Commissioner to take action and en- 
hance the assessment after the expiry of one year from the end of the year 
for which the assessment was made. They also asked the (^ommissioner o 
refer this point for the decision of the High Court. They did not 
the accounts of the year 1922-23 on the plea that they had been destroyed by 

fire. Nor did they examine Erachan Nair, to :‘'’®''',^“2i^and'^M^of 

not communicate to them the notice issued under sections 22 (2) and 34 of 

the Income-tax Act. Mr. Strathie was of opinion that section 33 did not 
‘ anv time-limit on his powers to proceed under that section and that 

Tre was no need To refer an/question o? law to the High Court He *ere- 
tnere wa accessable income of the petitioners from Rs. 12,058 to 

fore ei^anced TestoAd Assessment mTde by the Income-tax Offi^ 
Rs. At the same time he levied a penalty of Rs. 1^000 

tprtion 28 of the Act as the assessees had concealed particulars of their 

r:»" .to •-to- J3 W 

2g to to" V- ,h. R*. 

Ac. 5to HigreS!”, dl," « I. toer tl.. Wtoto I»."0 I- '» 


decision ; 
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(a) Whether a Commissioner is empowered by way of review or revi- 

sion to impose the assessment and penalty levied by him by his 
order, dated 8th September 1925, against the firm of Sheik Abdul 
Khadir Marakkayar & Company, 

(b) Whether in the circumstances of this case the powers of review 

under section 33 of the Income-tax Act, 1922, could be exercis- 
ed by the Commissioner with a view to re-open and enhance an 
assessment made under the old Income-tax Act of 1918.- 


(c) Whether sections 33 and 28 of the Income-tax Act, 1922, are not 

controlled by the provisions of section 34 of the same Act. 

(d) Whether the Commissioner in exercise of the powers under S. 33 

can re-open and enhance an assessment more than one year old 
and levy penalty under section 28 in respect of such an assessment. 

I may be allowed to point out that the second question does not arise in 
this case as assessment originally made by the Income-tax Officer 
(Revenue Divisional Officer) Palghat was under the Income-tax Act, 1922 
not under the Act of 1918, as stated. The other questions really reduce 
themselves to ffie single question whether the words “subject to the provisions 
of this Act limit the powers of the Commissioner under section 33 to cases 
not older than ffie year previous to that in which the revision is undertaken. 
lorA* giving my opinion on the above question I would request their 

“’t The notice required 

made Zrf T ® assessment ,was 

the A^iLn, f 27- An appeal was preferred to 

sectiM # dismissing the petition under 

a technif-ai • Z ^he hearing of the appeal it was held that there was 

Lsstrf the service of the notice!^*^ That being so, it Is I sS 

^e Income3of^er^dT'*rM 'If » continuation of those of 

m tu Officer and to hold that action under section 34 was taken with 

in?^ tS'^ prescnbed therein and that the Commissioner was merely rectifv- 

aiy ‘he above quesTonVoTll^ 

‘he wiZ„”'whZte V ‘h"‘ 23 does not limit 

wMirit ha. ^ Commissioner can take action. The LegislXe 

take action under seZns M "iZ'' ®"h,‘»-dinate officers may 

any such limit in the case of ffier ®P®5‘h'»"y /cframed' from prescribing 
provisions of this Act" seem LZi The words "subject to the 

? case is bound bv the provisions of Commissioner in revising 

-Tr 

f Ir ?= ’.r 

“put imposed totidem verbis ffie oIJrt e? m K absence of a lime 

Ms 

officer of the Re”e.^^e s®^ai^ •“ 7'=^. wheZs 
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there is in England. It has to be remembered that the Commissibuer is a 
busy officer and it is physically impossible for^him to revise more than a very 
limited number of cases. Action was only taken in the present case because 
the proceedings before the Assistant Commissioner had just terminated and 
because the Commissioner was of opinion that the assessees had escaped proper 
assessment. The action of the Commissioner is subject to the control of the 
Central Board of Revenue. There is therefore no danger whatever of the 
Commissioner s powers being abused. On the other hand it appears to me 
eminently reasonable that the Commissioner who is the supreme executive 
authority referred to in the Act should have unlimited powers to rectify at his 
discretion mistakes which come to liis notice even though more than a year may 
have elapsed since the year to which the assessments relate. The imposition 
of a time-limit would of course operate both ways, and might compel a Com- 
missioner to withhold relief where justice required that it should be given. 
As the grounds for holding that the Legislature have by implication limited 
the Commissioner’s powers to one year are very slight, it may be permissible 
to assume that those responsible for the passing! of the Act undoubtedly did 
not intend that any limit should be imposed. With reference to the wording 
of the first question put to me I wish to make it clear that I do not claim 
power for the Commissioner to initiate proceedings otherwise (than under 
section 34 for the assessment of income in regard to which no previous proceed- 
ings have been taken by his subordinates. It is not usual for a Commissioner to 
initiate assessment proceedings at all nor has he as Commissioner the power 
to do so and a Commissioner who exercised the powers of an Income-tax Officer 
by starting assessment proceedings or who directed any officer subordinate to 
him to start any such proceedings absolutely de novo would no doubt be 
controlled by the time-limit prescribed in section 34. But in this case the action 
taken by the Commissioner was not taken in exercise of the powers of an 
Income-tax Officer but in exercise of the powers explicitly conferred on the 
Commissioner by section 33. There was no question bf starting assessment 
proceedings de novo. The Commissioner’s order was passed by way of revision 
or review of the proceedings previously taken by the Income-tax Officer and 
the Assistant Commissioner. It was not an assessment proceeding and cannot 
properly be described as such merely because it re-instated the assessment 
imposed Itl due time by the Income-tax Officer uhdef section 34. In my opinion 
it does not fall under, section 34, nor has section 34 arty application to it. 

Reglarding the legality of the penalty imposed under section 28, I am of 
opinion that this depends entirely on whether the Commissioner had power to 
review the case under section 33. The penalty was imposed in the course of 
the proceedings under section 33 and was lawful if those proceedings were 
lawful. 

Vere Mocket for Basheer Ahmad Sayeed, for the'assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT.* 

SRINIVASA AIYANGAR, J. — By order of this court, dated the 9th 
day of November 1925, the Commissioner of Income-tax has referred for the 
decision of this court the following questions : — 

(a) Whether a Commissioner is empowered by way of review or revision 
to impose the assessment and penalty levied by him by his order, 
dated 8tbt September, 1925, against the firm of Shiek Abdul Khadar 
Maracayar and Company. 


♦The Judgment of the Court was delivered by Srinivasa Aiyangar, /. 
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{b} Whether in the circumstances of this case the powers of review 
under section 33 of the Income-tax Act, 1922, could be exercised 
by the Commissioner with a view to re-open and enhance an 
assessment made under the old Income-tax Act of 1918. 

(c) Whether sections 33 and 28 of the Income-tax Act, 1922, are not 

controlled by the provisions of section 34 of the same Act. 

(d) Whether the Commissioner in exercise of the powers under S. 33 

can re-open and enhance an assessment more than one year old 
and levy penalty under section 28 in respect of such an assessment. 

All the facts necessary for the reference have been set out in the letter of 
reference to this Court and for purposes of the answer the facts may be brielly 
set out. 

A finn called Messrs. Sheik Abdul Kadir Maracayar & Co., who were 
liable to pay income-tax for the assessment year 1923-24 based on the accounts 
for the year 1922-23 escaped income-tax on a portion of their income by reason 
of certain sources of their income being withheld. Under the provisions of 
section 34 of the Income-tax Act XI of 1922, the Income-tax Officer was entitled 
to proceed before the end of year 1924-25 to re-assess such income. It is 
admitted that action was taken by the Income-tax Officer under section 34 of 
the Act and notice also issued before the 31st March 1925. As the assessee did 
not make any response to the notice, the Income-tax Officer proceeded to re- 
assess and as. the result thereof an additional tax amounting to Rs. 1,856-11-0 
was imposed on the assessees. The notice of demand was served on them on 
the 13th of March, 1925. The assessees thereupon filed before the Tncome-tax 
Officer a petition under section 27 of the Act on the ground that the original 
notice of re-assessment had not been properly served on them, but the Income- 
tax Officer dismissed that petition holding that there was proper service. 

The petitioner thereupon filed an appeal to the Assistant Commissioner and 

he set?, aside the order of re-assessment holding that there has been no valid 

serv’ce of the notice of re-assessment. What is required to be done under S. 34 

of the Act to entitle the Income-tax Officer to re-start proceedings and re-assess 

the parties is the service of a notice of such assessment according to tlie 
prescribed form. 


after the order of the Assistant Commissioner in appeal setting 
aside the order of re-assessment made by the Income-tax Officer, there was an 
tb t proceedings lawfully started for re-assessment. It was thereupon 

c f- ^”^*^^ssioner of Income-tax purported to take proceedings under 
ection 33 of the Act. That section enables the Commissioner of his own motion 
tn records of any proceedings under the Act and after any enquiry 

ihi'e ® provisions of the Act, such orders as he thinks fit. Though 

clea/tW power of review” in the marginal note to the section, it is 

but h jurisdiction given under this section is not by way of review 

in» Sf^^^^ally known as revisioA or superintendence. Proceed- 

thfs* Commissioner said and did was really 

Ihe Income-tax Officer started proceedings under section 34 and 
re-assessed the parties, but the order of re-assessment was set aside by tlie 
A^istant Commissioner on appeal on the ground that there had been ‘no proper 
V ^ assume that there was no proper service of 

r <^.>11 A Income-tax Officer really commenced proceedings 

left and'^nrn’^ section 33, take up that proceeding at the stage at which it wL’ 

11-48 
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On these facts, the first 
question, has to be answered 
questions. 


question (question (u),) which is the general 
only on the resoilt of the answers to the other 


Question (/)) as pointed out by the Commissioner does not arise, because 
1 appears to have been raised on a misapprehension that the proceedings sought 
o je reviewed were proceedings tliat had been taken not under the present Act 

‘’as pointed 

out that the proceedings were taken only under the new Act. The question 
leiefoie does not arise or require to be answered. 


Then as regards question (r) which is as follows “Whether sections 33 
and 28 of the Income-tax Act, 1922 are not controlled by the provisions of 
section 34 of tlie same Act. Taking section 33 first, generally speaking, no 
doubt every section in an enaclment is in'a sense subject to every other section 
m the enactment, or in other words, all the sections have to be read together. But it 
\vill not be correct to say that section 33 of the Act is in any other sense controlled 
bj the provisions of section 34 of the same Act. If there was a proceeding under 
section 34 of the Act, that would undoubtedly be a proceeding which is capable 
of being revised under section 33 by the Commissioner. It will therefore not 
be quite correct to say that section 33 is controlled by the provisions of section 34. 
But section 33 also speaks of the Commissioner making such orders as he think-s 
fit only subject to the provisions of the Act. That expression clearly indicates 
that the power of the Commissioner to pass such orders as he thinks fit on 
revision is subject to the provisions of the Act. In other words, though the 
section says that the Commissioner may pass such orders as he thinks fit, the 
section indicates that the orders to be passed by him must be in accordance 
with the provisions of the Act and should not contravene such provision.^. 
What then is the nature and scope of the power of the Commissioner to make 
any such ^re-assessment as he has done in this case? The power to re-assess 
is given expressly only by section 34 and that section prescribes the condition 
precedent to any such valid re-assessment, the condition precedent being 
service within one year of a proper notice on the assessee giving 
notice of the intention on the part of the Income-tax Officer to re-assess. The 
power of re-assessment is given in express terms only to the Income-tax Officer 
and not to any other Officer, the Assistant Commissioner or the Commissioner. 
If it was intended by the Legislature that the Commissioner or the Assistant 
Commissioner should also have similar powers, there is no reason why all of 
them should not have been mentioned as in the case of section 28 . When it is 
a question of re-opening an assessment already completed and when the statute 
prescribes the particular mode in which alone re-assessment can be effected, it 
is clear that the condition should be rigidly observed before the power is pur- 
ported to be exercised. 


Though in the letter of reference it is admitted that the Commissioner of 
Income-tax would not generally initiate either assessment or re-assessment 
proceedings, still it is claimed that as a matter of law he has the right to do so. 

Having regard therefore to the terms of section 34, it is impossible to 
recognise the right of the Commissioner to initiate any such proceedings. It 
may well be that no such right was expressly given to the Commissioner or even 
to the Assistant Commissioner because they can always by an official direction 
lequire the Income-tax Officer to take such proceedings; and furthe^ under 
section 33 the Commissioner has the power to revise any proceedings by the 
Income-tax Officer. 
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Thus from the scheme of the Act it would bo clear that it is the.Incorae-ta.\ 
Officer alone that can initiate re-asscssmcnt proceedings. But if the Income- 
tax Officer should make a mistake and after having started re-asscsbment pro- 
ceedings fail to re-assess the parties, the proceedings of the Income-tax: Ofticer 
would undoubtedly be open to revision hy tlie < ‘ -mmissioncr under section 3o 
and he may thereupon pass any order ns he thi - lit. But it must be borne in 
mind that the condition precedent to this exerci > -f the power of re-assessment 
is the proper service of notice indicated in seclitm 34. We may even go further 
and indicate that in this very case although the Assistant Commissioner set aside 
the order of re-assessment made by the Income-tax Officer on the view that the 
Assistant Commissioner took of the validity of the service of the notice, it was 
still open to the Commissioner under section 33 to revise that order of the 
Assistant Commissioner, set it aside and restore the order of the Income-tax 
Officer. But this was not what was done or even purported to be done. 

The Commissioner for purposes of his order of re-assessment assumed that 
the order of the Assistant Commissioner regarding the validity of the service 
of the first notice was right and proper, and that finding has not been set .aside. 

The question then resolves itself into whether in the absence of service of 
notice within the year as indicated in section 34 it is open to the Commissioner 
to serve another notice after the lapse of the year and seek to re-assess the 
parties. It seems to me, having regard to the scheme of the Act, that the 
condition precedent for re-assessment being the service of the notice as indi- 
cated in section 34 and such service of notice not having been effected according 
to the findings, the Commissioner had no right to initiate further or fresh 
proceedings for re-assessment. The power of revision given in section 33 
js a power merely of revision and such powers cannot be regarded as being 
larger than the powers of a Court of appeal. It therefore follows that so long 
as the Commissioner did not in revision seek to set aside the finding of the 
> ^ II Assistant Commissioner with reference to the service of notice, 

Jt follows we must proceed on the footing that there had been no valid service 
o notice, within the time under section 34 of the Act liand that therefore the 
condition precedent for re-assessment has not been satisfied or complied with. 

We find it absolutely impossible to agree to the extravagant claim actually 
put forward in the letter of reference that without any limitation as to time 
the Commissioner under the powers of section 33 might, at any time in respect 
of any matter, pass any order he thinks fit, and that the court has no right to 
interfere with the same. Obviously, even though no limitation of time is 
prescribed for interference by way of revision under section 33, the court would 

in favour of taking the view that such exercise of power 
snouid be within a reasonable time of the proceedings sought to be revised 
re^onable time being computed by the court having regard to all the other 
p visions of the Act, to the facts of the particular case and the special features. 


revisional powers, it is clear that the authority revising can onlv 
do that which the originahauthority could have done or o^ht to havrdone 

L there had been no valid service of notice of reassessment withTn 

^year presenbed by section 34 and therefore the Income-tax OfSer had no 

contentio^T ‘‘ impossible to agree to 

l.mitcd.to What could or ought to hav™“ne\rthe ablTo^L^ proVeS- 
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mg is revised. The proceeding sought to be revised by the Commissioner o i 

which. the order of re-assessment has been made by him, could be regarded at 

the stage at which it was taken up by the Commissioner, only as a resolution by 

him to proceed under section 34 and a mere resolution by Ihim without the 

service of the notice would not be effective or sufficient to give him the power 

of re-assessment. We are therefore of the opinion that for purposes oi 

initiating proceedings of re-assessment, section 33 of the Act is subject to the 

provisions of section 34 of the Act and that the Commissioner has 'no /right 

of initiating or independently starting re-assessment proceedings. This answer 

however as indicated already does not deny to the Commissioner, if he had 

chosen or thought fit to exercise it, the power to revise and set aside the order 

of the Assistant Commissioner and his findings with regard to the service of 
the notice. 

Then with regard to section 28 and the question whether that section also 
IS controlled by the provisions of section 34 it m-ust be. to begin with, observed 
that the power to levy penalty under section 28 is said to be. if in the course 
of any proceedings under this Act the Officer is satisfied that an assessee has 
concealed the particulars of income, etc., There can be no doubt whatever that 
if the Commissioner had the power of re-assessing or initiating or starting 
re-assessment proceedings, that would have been a proper proceeding under the 
Act and if in the course ‘thereof it was clear to him that the party was guiltv 
of the concealment of income referred to in section 28 he might have levied a 
penalty. 

If there had been a proper order with regard to re-assessment which was 
being revised by the Commissioner, there might be i said to be a proceeding in 
the course of which it was open to him to discover the concealment and levy 
the penalty. In the present case the Commissioner was not really exercising the 
powers of revision but was purporting to initiate and start independent proceed- 
ings. If he had no right to initiate or start independent proceedings nt follows 
that anything done by the Commissioner with reference to it cannot be regardc<l 
as a proceeding under the Act. If there is no proceeding under the Act, there 
is no room for anything being discovered in the course of such proceeding. 
But the question propounded is whether section 28 of the Act( is controlled by 
the provisions of section 34 of the Act and we do not see how it can be said 
that section 28 is controlled by section 34. But if what was intended by the 
question should be, whether in respect of re-assessment proceedings, such 
proceedings should properly have originated by service of notice under S. 34 
of the Act before any action can be taken under section 28, it seems to us 
that re-assessment proceedings under section 34 should have been started before 
the power to levy penalty under section 28 is exercised. In the present cas-’ 
the Commissioner has undoubtedly levied penalty only purporting to exercise 
powers of re-assessment but if he had no power of re-assessment it follows 
that there could also be no power to levy penalty. 

Question (rf) so far as the present case is concerned,^ has also been answered 
in the course of the answer to (c). But the language of this question leaves 
also much to be desired. If by the expression “assessment more than an year 
old" is meant re-assessment proceedings under section 34 after the end of the 
year following the year of assessment, then proceedings by. way of re-assessment 
under section 34 are not clearly open to the Commissioner. But so far as any 
assessment made by the Subordinate Officer is concerned, there is nothing in 
section 33 which prevents the Commissioner from enhancing the assessment 
made on the materials available. 
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As regards the power to levy a penalty referred to in this question, it also 
follows that such a power cannot be exercised, as in re-assessment proceedings, 
if proceedings by way of re-assessment have not been properly commenced. 
But if on the materials with reference to any original assessment itself it 
should on revision appear to the Commissioner that there has been any con- 
cealment within the meaning of section 28, then section 33 would undoubtedly 
empower him to levy penalty. 

Finally passing on to question (a) it follows from the answers already 
given to the other questions that what the Commissioner has purported to do 
was not to revise the order of the Assistant Commissioner and set aside the 
finding and order with regard to the service of notice and that therefore as 
there was no proper service of the notice under section 34 of the Act no 
re-assessment proceedings could have been taken by the Income-tax Officer and 
that the Commissioner of Income-tax has no right to initiate or start such inde- 
pendent proceedings himself. It also follows that the penalty levied by him 
which would have been proper if he had the power of initiating or starting in- 
dependent proceedings, was also wrong. 

The assessees will have their costs of this reference Rs. 300 (Rupess Three 
Hundred), inclusive of the costs of the original application to direct the reference. 


[192] IN THE HIGH COURT OF JUDICATURE AT MADRAS 

Before Sir Murray Contts Trotter, Kt, Chief Justice, Mr. Justice Beasley wd 

Mr. Justice Srinivasa Aiyangar. 

[5th May. 1927.] 

O. L. K. K. N. Kannappa Chettiar and others .. Assessec 

V. 

The Commissioner of Income-tax. Madras . . Referring Officer. 

Income-tax Act (XI of 1922). See.'S-Hindu Undivided FamUy. assessment of-i 
brothers constituting a Hindu family^Indhndual rtoortx declarations bv the brothers 

‘-•“Xorities- 

s.al.r,!!!'";! constituting a Hindu family, filed separate sworn 

10 ye” , ago buT ,‘h r '>"<• ''ivi'led in status m/er re 

to aceept Te' Mrtidon declarations as false refused 

Pt the partition and made an assessment as a Hindu Undivided Family. 

lad become divided ^ '‘^'''"ents were made, the brothers 

Cafe' r "" ">“• P™,Td 

Income-tax Act (XI ^^19221'^ t°hVc^^’ ''"fr'’ “ ^2) of the 

the decision of the High Coirt^ Comm.ssioner of Income-tax, Madras, for 

CASE. 


Act. 
Judges 01 
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“i;'C' r*.T'L’t:“ r ar;™ '2‘v?“s;i“£ 

deed purportiiiK to have been drawn up on 25tli March 1924, A copy of this 
SI widf " appended-Exhibi. A. The Inconte-tax Officer wSofinllw 

colstitu e\ ‘ petitioners had ceased to 

TT ^ family and he therefore proposed to levy super-tax on them 

ntt'^IxcIeS" rI''’ 75‘(S" Undivided Family 

p • ^ 75,000 while no super-tax is leviable on a registered firrn. 

Exhibit B IS a copy of the notice issued by the Income-tax Officer to the 

assessees. Exhibit C is their reply. The Income-tax Officer did not accept 

subst^nt^aT^Th assessees to appear before him and 

thdr vlb 1 alleptjons made in the petition. The petitioners and 

Klf n/ uu accordingly on 3rd June 1925 and filed affidavits (Exhi- 

nf wL-I " the members of the family gave a statement, a translation 

” 1 considering the evidence produced by the 

anTrder fExMblt^F)^^ evidence available to him, the Income-tax Officer passed 


3. On the materials before the Income-tax Officer some of which arc 
mentioned', in his order (Exhibit F) I consider that there are ample grounds 
for holding that the petitioner’s .affidavits are false, that the partnership deed 
is merely a fabrication for income-tax purposes and that the firm now being 
assessed is really a Hindu Undivided Family. On the one hand in support 
of the alleged partition we have the declaration of the four members of, the 
^mily that they are divided and that they have been -divided Tor some ten years. 
Un the other hand, we have the following facts: — 


(u) that, in spite of the present allegation that they became divided 
some ten years ago, the petitioners have in eveiy income-tax 
proceeding up till the present, set themselves up as an Undivided 
Family, for instance ( 1 ) in a petition accompanying his return for 
1922-23 O. L. K. K. N. Kannappa Chettiar used these words “the 
assessee and his three undivided brothers". Again (2) in their 
final assessment for 1923-24 their total income was found to be 
Rs. 59,927 \yhich would have rendered them liable to super-tax if 
the Income-tax Officer had not acted on the previous statement 
that they were undivided. 

(6) that in O. S. No. 93 of 1923 on the file of the District MunSifF, 
Sivaganga, Kannappa Chettiar put in a plaint in which he stated 
that as he had undivided brothers, the plaint was put in by him on 
behalf of all of them and as manager of the joint family. I find 
it quite impossible to reconcile this statement with the present 
allegation that partition took place about ten years ago. 

(c) that there is no indication whatever in the accounts of the busi- 
nesses or in any other account that the petitioners own any capital 
individually, or that they have acquir^ any assets individually, 
or that they maintained any separate accounts. In the accounts 
the capital of the various businesses stands in the name of the 
family. It is the joint family which financed these businesses 
originally and there is nothing to show that the profits up to the 
date of alleged partition were divided between the members. 
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(</) The partnership deeds produced for Income-tax purposes at 
Rangoon, and at Sivaganga arc self-contradictory and are in- 
consistent with the position now put forward by petitioners. 

4. These facts ^seem to me to make it clear that there is no division 
among the four brothers. It might be possible for me to hold that the question 
whetlier there has or has not been a division is a question of fact, but as it is 
constantly argued before me that a declaration in an affidavit or other docti- 
nient that a family is divided should be accepted as conclusive evidence of 
partition under the Hindu Law even though the attending circumstances indi- 
cate that the declaration is not genuine, I refer the question for an authori- 
tative pronouncement by the High Court. The facts of the present case seem 
to me to inake it clear that the declarations in the affidavits of the 3rd and 

/th June, 1925, were false and I am of opinion that the family shtxild be 
held to be undivided. 


Exhibit A. 

This indenture made this 25th day of March 1924 between Kannappa 
Chettiar, son of Kailasam Chettiar, Hindu, Saivite, Nattukottai Chetty Caste, 
money-lender, aged about 47, and residing in the village of Sakkandi, Sivaganga 
M district on the first part, Subramaniam Chettiar son of the 

said Kailasam Chettiar of the said caste, sect and calling and aged about 44 
residing also m the said village of Sakkandi on the second part, Chitham- 
illfn"^ Kailasam Chettiar of the -said caste, sect and 

Ramanathan^f^h^ residing in the said same village on the third part, 

and Chettiar son of the said Kailasam Chettiar of the said caste, sm 

Sakkandi on“theTourth part° 

Whereas, the parties to this indenture have for a long time past been 
Wakema Z P^‘^""®'’ip in Madura. Rangoon \nd 

name and 6rm of Una, Lana, Kana, Kana, Nana (O. l/k! K n! and have been 
iyj?poserirLl^h ^*i«reof m equal proportions and whereas for diverse 

Mderwhkh the sH" ‘I'e terms and conditions 

be set Wh ^ carried on should 

set forth m writing m the form of a written instrument 

Now this indenture witnesseth. 

firm of a U^’kTn^ the name and 

2. The business of the partnership shall be in money-lending as heretofore 

st^d appropriated between the several olLes nf h * ^ *t shall, as hitherto, 

after appearing, to Rangoon Rs. 12,600. to wZmT Rs" 
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du Z *^‘= competent to any partner at any tin.e 

por "on o^MMn" ‘'’i® “> withdraw that capital or any 

ner^hv 1 f ? ^ "'’’^^ocver. But it shall be competent to the par^ 

and mndV among themselves to increase that capLl on such tmns 

Sis Saif *° ‘™'= '^‘^‘"■"ine among themselves in 

the Partnership shall be managed in such manner as 

the parties hereto may arrange among themselves from time to time 

payment nf the Ipartnership remaining after providing for the 

loaSs and Led management, payment of interest on current 

bod"S "f anv shaTh ’ ‘axes due to Government and local 

tinS= ’ Q I ^ apportioned among the parties hereto in equal propor- 

Se evfL th^eSeaT'"* P'aee separately for each branch geLrally 

excent' /’’"‘I!- '"u '‘‘'f =*">' ^rom the partnership 

aSuntf B^t ff h 'Ib‘ be at his personal credit in the Lrtnership 

ahcweH t n ^ remaining partners any partner is 

LrdltL*" P®^ interest thereon at such rates as the 

parties by mutual consent shall fix in this behalf. 

this isthly'of MarcL ‘l 


(Signed) O. L. K. K. N. Kannappa Chetty, 

for O. L. K. K. N. 

Exhibit D (Series). 

IN THE COURT OF THE INCOME-TAX OFFICER, SIVAGANGA. 

In the matter of the Income-tax assessment proceedings. 

I, Subramaniam Chettiar, son of Kailasam Chettiar, Hindu, Saiviie, 
Nattukottai Chetty Caste, money-lender, aged about 45, and residing in the 
village of Sakkandi, Sivaganga Taluk, Ramnad District, do hereby solemnly 
and sincerely declare as follows: — 

I have seen 'the Memorandum of this Honourable Court F. No. 443/24-25 
dated 19th May 1925. I and my brothers are all divided in status. Except 
for the fact that we continue our ancestral business In common on a partner- 
ship basis, there is absolutely nothing in common between us. We have 
separate fness, separate worship and in fact everything separate. In the eyes 
of law there is absolutely no difference between our partnership and a partnership 
formed between persons who have no sort of relationship with each other. It 
this Honourable Court feels any doubt about it, we are prepared to publish to the 
world the fact about our divided status in whatever way this Honourable Court 
may consider necessary. 

(Signed) O. L. K. K. N. Subramaniam Chetty. 

Sivaganga, 

• 3rd June 1925. 

Solemnly affirmed before me this 3rd day of June 1925, the contents of 
the affidavit having been first truly and Audibly read over to the declarant in 
Tamil he being unacquainted with English who appeared to have understooil 
the same and signed his name in my presence. 

(Signed) S. M. Narayana Iyengar, 
Vice-President in charge of the 
Sivaganga Taluq Board, Sivaganga. 
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Exhibit E. 

Statement of O. L. K. K. N. Subramaniam Chettiar of Sakkandi on 

would now be about 20 years since our Chettiar (father) 

After that for about 6 or 7 years we were a joint family. It may be about 1C 
or 12 years since Ramanathan Chetty, the youngest brother attained majontv. 
From the date 'of his attaining majority we became divided. We became 
divided by word of mouth. We have no accounts at our village. We do not 
maintain accounts because of cmr superstitious belief. The amounts in the share 
capital ledgers in our shops will stand in the name of O. L. K. K. N. and 
not in the name of each of us four individually. There was no dispute when 
we effected partition. I cannot however say definitely whether other.s knew 
it (partition) or not. 

(Signed) O. L. K. K. N. Subramaniam Chettiar. 

^ 25—8—1925. 

Taken down by me, read over to the deponent by his own Vakil and signed 
by the deponent in my presence. 

(Signed) S. Lakshmana Sastri. 

25—8—1925. 

T. Rangachariar, for the assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The question referred for our decision is as follows: - 

“Is it legal in the circumstances of this case to hold that the Hindu Mi^- 
shara family consisting of the four brothers Kannappa Chettiar, Subramaniam 
Oiettiar, Chidambaram Chettiar, and Ramanathan Chettiar is undivided. 

The first observation that has to be made with regard to ^e question 
submitted is that the question would seem to relate to the point of time when 
the question itself is submitted and the question propounded is whether at that 
point of time the family constituted by the brothers is undivided. There is no 
reference in the question to any partition alleged (to have t^en place at any 
point of time earlier. No question has also been raised with regard to the 
registration of the firm by the brothers^ and any legal consequences Bowing 
therefrom. 

We must take it therefore that the question referred to us is whether in 
view of the fact that all the four brothers have-made statements before the Income- 
tax Officer that they have become divided in status, it is open to the Income-tax 
Officer to go behind those declarations and still hold that the family is undivided. 
It was no doubt open to the Income-tax Officer with reference to the earlier 
point of time and any allegation of a divided status on that day, to find on the 
facts that no such thing has been proved. / But no such question has been referred 
to us. On the affidavits and memoranda filed before the Income-tax Officer, it is 
clear that on that date at any rate the brothers had become divided in status by 
reason of their declarations to that effect set out in those documents. 

We are not satisfied however that any answer to the question.referred to us 
would be of any <use to the Income-tax authorities in the* matter of the assess- 
ment under reference. But having regard to the question propounded it seems 
to us that the only answer should be that in view at any rate of the statements 
made by all the parties that before the date of the statements they*^ad bectxne 
divided in status it will not be legal to hold that in spite of such declarations 
they still continue undivided. 

There will be no order as to costs. 
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[193] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before- Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Wallace and 

Mr. Justice Beasley. 

[5th May, 1927] 

The Trichinopoly Tennore Hindu Permanent Fund, Ltd. . . Assessees.^ 

V. 

I'he Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of \922), Sec. \Q— Trichinopoly Tennore Hindu Permanent 
F-und Registration under the Companies Act — Capital partly in permanxent paid-up shares 
and partly in term shares — Loans to shareholders and nofx-shareholders and deposits re- 
c^ved. front non-members — Bulk of transactions with non-members — Net earnings distri- 
buted as dividend to shareholders only — Fund, if a Mutual Benefit Society — Assessabilitv 
as a company. 

The Trichinopoly Tennore Hindu Permanent Fund registered under the Companies 
Act had its share capital consisting of 1,800 fully paid permanent shares of Rs. 50 each, 
termed paid-v^ capital and of 2,333 term shares of Rs. 90 each payable in 45 monthly 
instalments, called the subscription capital. Besides the permanent shareholders and the 

term shareholders or the subscribers, there were monthly depositors who ujnder the 
bye-laws were practically on the same footing as the term shareholders, but were not 
subject to the losses or liabilities of the Fund. The object of the Fund was set out to be 
to enable persons to save money and to secure loaais at favourable rates of interest.” 
The Fund was doing money-lending business by receiving deposits from non-shareholders 
and lending (money to shareholders and non-shareholders no special concession being 
shown to shareholders and the bulk of its transactions were with non-members or non- 
shareholders. The net profits arising from the earnings of the Futnd were distributed 
as dividend among the shareholders only, the depositors and borrowers having nothing 
to do with the management. On the Fund claiming to be assessed as a Mutual Benefit 
Society on its income earned from non-members only. 

Held, that in the constitution and objects of the Fund there being no principle o.f 

mutuality, no purpose of mutual benefit to be obtained or derivable from membership alone, 
the Fund was not a Mutual Benefit Society entitled to be assessed as such under the ruling 
in the Mylapore Hindu Permanent Fund Case and that the net profits of the Fund were 
assessable in full. 

Board of Revenue v. The Mylapore Hindu Permanent Fund, 1 1. T. C. 217; The New 
York Life Insurance Co. v. Styles, 2 Tax Cases 460, distinguished. 

Case [Referred Case No. 12 of 1926] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 

CASE. 

I have the honour to refer, for the decision of the Hon’ble the Judges ot 
the High Court, the following questions of law which have arisen in assessing 
the Trichinopoly Tennore Hindu Permanent Fund: — 

(1) Should this fund be assessed as a Mutual Benefit Society or as a 
company, i.e., should the assessment be made only on the income earned from non- 
members or on the total income? 

(2) If the Fund should be assessed as a Mutual Benefit Society, i.e., only 
on its income from non-members, are the depositors members of the Fund? 

(3) Should the sums paid to the term shareholders and depositors in 
respect of subscriptions and deposits be deducted as expenditure incurred solely 
for the purpose of earning the profits or gains of the Fund? 

2. The recent histor}' of the assessment of this Fund is as follows ; — ) 

While the case of the Mylapore Hindu Permanent Fund was before the 
High Court, the Trichinopoly Tennore Hindu Permanent Fund with other 

*(1927) 53 M I. .1 881 . A J R (1927) Mad t07g 107 i c 
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so-called Mutual Benefit Societies submitted a copy of a printed memorial to the 
Finance Department of the Government of India asking that, they should be 
prescribed under the explanation to section 10 (2) («t)» * that the recurring 
subscriptions paid by their shareholders or subscribers should be deemed to be 
capital borrowed for the purposes of the business. When the High Court's 
decision in the case of the Mylapore Hindu Permanent Fund was announced, 
it was thought that there was no need for the Government of India to prescribe 
any Mutual Benefit Societies under the explanation mentioned above. I accord- 
ingly informed the Secretary to the Tnchinopoly Tennore Hindu Permanent 
Fund that the Income-tax authorities would follow the decision of the High 
Court in respect of Mutual Benefit Societies, i.e., would only assess the income 
not derived from members. On that understanding the Secretary withdrew 
his memorial to the Government of India. For the next two years therefore 
the Society was only assessed on its profits derived from non-members. For 
the year 1925-26' it made a return accordingly. The Income-tax Officer, how- 
ever, looked more closely into the working of this particular fund and came to 
me conclusion that its constitution was different from that of other Mutual 
Benefit Societies and that it was not a Mutual Benefit Society because ies 
h"" w>th outsiders constitute a very large proportion of its total transac- 

limited hlhir^” ^ ^ concern with 

isfan r ^ '^’’is decision was upheld by the 

refer ncl Po T hT'k accordingly applied for a 

leterence to the High Court on the questions set out above. 

Act A coDv'nf ’’ ^ cornpany registered under the Indian Companies 

bit A * The n and Articles of Association is appended-Exhi- 

each amolndn^to ^“7/aid-up permanent shares of Rs. SO 

^ ^»000. This IS called the paid-up capital, 

each payable in 45^mnmhf thirty-three term shares of Rs. 90 

is called ‘subscription rapftj’. of Rs. 2 amounting to Rs. 2,09,970. This 

^(afto enabIe‘Per^”"''.®"“‘''’"‘® Memorandum of Association 

(hi persons to save money, 

sufficient securitieP,'\nr'°"* favourable rates of interest 

atUinmPm o*f fhe abOTe^Pblects.'"^* ** ‘“cidental or conducive to the 

and its affairs are managed by a 

(ArticT^ 57 a3 Psi Th!V oflie F^d 

Fund i / General Body consists of the shareholders ofX 

crlrs ‘(A'rtfde tenn shareholders or su^! 

depoS (Articrioi'^" ‘'’1 P°'^or to invite 

(Article 30). The various classes of deposits receivS by the F^d 

staff of ‘the^ Fund] ’ deposits received from the office-bearers and 

(ij) Fixed deposits 

^andiriSeX^::!^ 

*Not printed. ’ “ 


on 
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end of these periods with interest at 6^ per cent, per annum on the average 
amount deposited during the stipulated period.) 

Current deposits. 

These deposits are received from all persons, whether members of the 
Fund or not. In fact, it is these deposits that form the bulk of the money- 
lending capital of the Fund. 

Loans are granted to the constituents of the Fund, i.e., members or share- 
holders, depositors, and others on cash security, movable security, immovable 
security, and personal security (Article 37). 

The profits of the Fund, which are the e.xcess of interest and other mis- 
cellaneous receipts over interest payments, establishment pay, and other mis- 
cellaneous charges, are divided among the shareholders, i.e., permanent and 
term shareholders, directors and charity funds in certain proportions (Article 
55). The amounts paid to permanent shareholders are called 'dividends’ and 
those paid to the term shareholders or subscribers are called ‘profits’ (Article 
55). By-law (1) under Article 55 says: “No dividends to shareholders or 
profits to subscribers shall be payable except out of the net profit arising 
from the business of the Fund.’’ 


The Fund claims on the strength of the judgment of the Madras High 
Court in the Mylaporc Hindu Permanent Fund Case (^), that it should be 
assessed only on the income derived from non-members, i.e., from persons 
who are neither shareholders nor depositors of the Fund and requires me to 
refer to the High Court questions formulated at the beginning of this reference. 

4. I am of opinion that the Fund is an ordinary trading concern and that 
the income derived by it from the exercise of its business should be assessed 
as a whole irrespective of the fact that a portion of its receipts is interest 
derived from transactions with its members. 1 consider that the decision of 
the Madras High Court in the case of the Mylapore Hindu Permanent Fund (^) 
which followed the decision of the House of Lords in the case of Styles v. 
The New York Life Insurance Co. C') is inapplicable to the present case. 
The principle underlying the decision of the House of Lords in Styles case, 
as I understand it, is that when a number of individuals agree to contribute 
funds for a common purpose such as the payment of annuities or of capital 
sums or all of them on the occurrence of events certain or uncertain, and sti- 
pulate that their contributions so far as they are not required for that purpose 
shall be paid back to them, the contributions so returned should not be re^rd- 
ed as profits. In distinguishing this case from that of Last v. London Assu- 
rance Corporation (^) decided by the same House of Lords, Lord Watson observ- 
ed * 'Tn Styles' case there are no shares or shareholders in the ordinary sense of 
the term, but each and every holder of a participating policy becomes tpso 
facto a partner of the company with a voice in the 

a share of its assets and liable for all losses incurred by it . In the Mylapore 
Hindu Permanent Fund the shareholders were the only constituents of ^ 
fund It was they that subscribed the capital, took loans and paid the in 
terest which was subsequently returned to them as 

decision of the House of Lords in Styles’ case, the High Court he d that 

-mart from the small amount invested outside in Government secunties, t 
Sus rs income earned from within, that is. from the members themselves 
and that it was not profit which was chargeable with income-tax. 


(1) 1 I. T. C. 217. ^ 

(2) 2 Tax Cas. 400; 14 App. Ca-^ 381 

(3) 2 Tax Gas. 100: 10 .App Cas. 4J8. 
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5. It seems to me that the facts of the present case are altogether different 
from those existing in the case of the Mylapore Hindu Permanent Fund. 
Here there is a company registered under the Company’s Act, with a share 
capital subscribed by its members. It invites deposits from, persons who arc 
not shareholders of the Fund and lends monies in the course of its business 
to all persons whether they are members of the Fund or not. In fact, the 
bulk of its transactions were with persons who were not members or share- 
holders of the Fund. For example, during the year of account the receipts of 
the Fund from its shareholders amounted to Rs. 6,633, whereas the interest 
received from depositors (who are not members or shareholders in the Fund) 
amounted to Rs. 15,883, and the interest received from those who are merely 
borrowers and have no other connection with the Fund amounted to Rs. 15,510. 
Under Articles 2 and 57 the depositors and borrowers have nothing to do with 
the management of the Fund; nor do they participate in the earnings of the 
Fund. The earnings of the Fund are distributed among its shareholders alope 
and the Fund, i.e., the Comj)any actually earns the profits that are ultimately 
distributed. In the case of the Mylapore Hindu Permanent Fund a certain 
number of people pooled money and divided it up among themselves and it 
was held that they' could not be making a profit out of the process. In the 
present case this element of mutuality is absent. The Trichinopoly Tennore 
Hindu Permanent Fund is not a closed circle. As far as its receipts from 
its own members are concerned, it is in the same position as a Railway Co., 
carrying its own shareholders, or a bank lending money to its shareholders. 

6. Question («) : — Under Article 2 of the Articles of Association of 

the Fund the General 'Body, which alone has a voice in the management of the 
Fund, comprises only permanent shareholders and subscribers. The deposi- 
tors are not members of the General Body. Under Article 8 the term 
'members" includes shareholders (holders of permanent shares) and subs- 
cril)ers (term shareholders) but not depositors. Under Article 55 the depo- 
r'uP entitled to participate in the profits of the Fund, nor are they 

liable for its losses [Article 34, Bye-law 1 (^).] These facts make it clear that 
the depositors are not members of the Fund. 


7. Question («i) : — As far as the depositors are concerned, this 'ques- 
lion IS based on a misapprehension. The depositors are only paid interest on 

interest payment has been allowed by the Income-t«i-\ 
mcer. The real question at issue is whether the portion of the profits which 
IS distributed to the term shareholders is to be regarded as interest on borrow- 

petitioner wishes to bring this profit under the category of 
guarantwd mterest’ to which reference was made in the Mylapore Hindu. 

as guaranteed in- 

enTIf .u pays rupees two a month for 45 months. At the 

ot that penod he ceases to be a shareholder and is entitled to a refund of 
rupees ninety subscribed by him. He is not guaranteed anythin;^ 

Permanent Fund, the share- 
r entitled to receive Rs. 102-8-0. In this case ar- 

Bye-law, no dividends to shareholders or 

busing arsing from the 

cases Th is thus a radical difference between the two 

c^s. The sums /paid to the term shareholders or subscribers are 

inadm'ssibk-as deducS 

ruaiy^S had pressed their memorial of Feh- 

•y 923, there 'would have been a full enquiry before any exemption was 
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granted and 1 do not think that the benefit of the exemption would have been 

extended to a company such as this which derives 82 per cent, of its receipts 
from non-members. 

M. Subbaraya Aiyar for the assessees. 

M. Palanjali Sastri, for the Crown. 

JUDGMENT. 

In this reference three questions lhave been referred to this Court by the 
Commissioner of Income-tax. Of these, questions Nos. 2 and 3 have not 
been pressed. Then question No. 1 remains, that is, "Should this Fund l>e 
assessed as a Mutual Benefit Society or as a company"? The Commissioner 
of Income-tax has decided that the Fund is not a Mutual Benefit Society and 
is the^refore not entitled to the benefit of the ruling of this Court reported in 
Board of Revenue v. Mylapore Fund (’). 

rtf question is a question of fact and this Court will not 

differ from the finding unless that finding is vitiated by some error of law. 
The chief contention of the learned vakil who appears for the Fund is ^at 
the Commissioner has radically misunderstood the constitution of the Fund 
as set out in its Memorandum of Association and its Articles. 

The point at issue is whether the Fund is a society constituted essentially 
lor the mutual benefit of its members, or whether it is an ordinary money 
lending bank engaging in money-lending with a view to earning profit for 
distribution among its shareholders. A legal definition of a mutual benefit 
society has not been set out in any statute and we do not attempt such a defini- 
tion here as it is not necessary. The claim put forward here on behalf of the 
Fund is that it is of the same nature and constituted on the same footing as 
the New York Life Insurance Co. in the reported case of New York Life 
insurance Co. v. Styles ( = ) and as the Mylapore Hindu Permanent Fund in 
tlv case reported in Board of Revenue v. Mylapore Hindu Permanent Fund (1). 
If that claim is substantiated, then by force of these rulings the present Fund 
will be Mutual Benefit Society. We shall therefore examine that claim. 

The New York Life Insurance Co. was founded on principles of Mutual 
Life Insurance. Two sorts of policies were issued, participating policies and 
non-participating. There were no shares, but the holder of every participa- 
ting policy became ipso facto a partner, while the holder of a non-participating 
policy was a mere creditor without any interest in the assets or liabilities of the 
Company. The rate of premium for participating policy-holders was calculated 
from time to time at a figure sufficient to cover the probable disbursements. 
Then an account was taken of the transactions of the Company and the excess, 
if any, of premiums received over expenditure was returned or repaid to the 
members. The essential condition in the constitution of this company was 
that tJie contributions of the members so far as they were not required 
for the common purpose of the company should be repaid to them, that is; the 
aim of the Company was not to make a profit for distribution to members 
but to make no profit; any realisation of profit meant that the purpose of the 
company had so far been imperfectly fulfilled because too large a contribution had 
been levied. The return of such profit, if it could be called profit, to the members 
was merely a return to them of the excess of contribution which had been levied 
from them and any dividend, if it can be called a dividend, was paid to them not 
as shareholders but as policy-holders. In the report of that case at p. 411, ^rd 
Macnaghton says: "What is' to become of the surplus if every thing goes right? 

(1) 1 I. T. C. 217. 

(2) 2 Tax Cas. 460; 14 App. Cas. 381. 
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The practice is to take an account every year of assets and liabilities and to give 
the insured the benefit of the surplus either by way of reduction of premiums 
or by way of addition to the sum insured. It can make no difference in principle 
whether the surplus is so applied or paid back in hard cash. In either case it is 
nothing but the return of so much'of the amount contributed as maybe in excess 
of the amount really required. I do not understand how this excess can be 
regarded from any point of view or for any purpose as gain or profit earned by 
the contributors . That this was the principle underlying this decision is also 
view adopted by Rowlatt. in Liverpool Com Trade Association v. Monks 
(1) It has been applied to a similar case, Thomas v. Richard Evans and Co., 
and Jones v. South IV est Lancashire Coal Owners* Association (®) where the 
^mpany was an association founded solely for affording indemnity to its mem- 

^ workmen. In the case 

ot the Mylapore Hindu Permanent Fund (U the learned Judges held that it was 

come f r® Co., since fhe inc^e did no? 

wTs therefore not taxable. There the 

derived ?From intere’l? ^ mvestments by members, and the income was 
was mutuaTv a^ earned on loans to members. The essence of the Society 

y and the members and constituents were one and the same. 

all whether the constitution of the present Company is at 

Associau^n is"“?o°LThT'“'“^- Memor^dnm of 

Association is to enable persons to save money” and “to secure loans at 

^oTnt that'U" general object I^d tS^re k 

conLed the°memberrof‘?heV'"^‘’'“' 

thorny, while membership is restnTter m® th® controlling aa- 

enbers. Oatside these Lmber? C a^ „ ®l’®’'^hoIders or subs- 

who are, by a Bye-law under Article ta *** monthly depositors 

as subscribers bat ar^ not subtc m ‘he same footing 

Fund. Here the princiole of mnh. ^ liabilities of the 

restricted to Subscribers a^ monthl^d^' > ‘•«™ '“ans^ 

eonshtuent. There is no sped^aT ciVe!*^ ‘temporaty loans’ to any 

prorb"°f"a’ hint that tL aim of®Se‘c“‘’“'*' and, as 

^Ht by lenduig money on interest. We fi?^d a 

srirr4H°',;;r' « - 

.10.., Th. .a zat, " 

(0 (1926) 2 K. B. 110; 10 Tax Cas. 442 


h) t l. T. c. 217^'^ "-33. 
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differs fundamentally from that of the New York Life Insurance Co., or the 
Mylapore Hindu Permanent Fund and the claim of the Fund that they are 
entitled by virtue of the rulings in those cases to be exempt from taxation in 
regard to ^y of their profits cannot be sustained. The Commissioner had 
made no mistake in holding that there is here no Mutual Benefit Society and 
that the net profits of the Fund are taxable in full. 

We must therefore answer this reference that this Fund shooild be assess- 
ed as a Company. The Fund will pay the costs of this reference which we 
fix at Rs. 250. 


[ 194 ] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA 
Before Justice Sir. C. C. Ghose Kt., Justice Sir Philip Buckland, Kt., Mr. 

Justice Sukrawardy, Mr. Justice Panton and Mr. Justice Mukerji. 

AND AFTERWARDS 

Before Sir George Rankin, Kt., Chief Justice and Mr. Justice Majumdar. 

[14th March and 11th May 1927.] 

Raja Probhat Chandra Barua . . Assesses.* 

V. 

The Commissioner of Income-tax, Bengal . . Referring Officer. 

income-tax Act (ZI of 1922), Secs. 2 (1) and 4 (3) {viii)— Permanent SettUment 
Zeguiatione— Scope and limits of exemption from taxation conferred thereunder — Income 
from lands in permanently settled ehtatoi — If exempt from assessment to income-tax — 
Income from Paiali, Punyaha Nazar and Nazar for settlement, succession and partition 
petitions — If agricultural income — Assessability to income-tax. 

On a reference to a FULL BENCH [Ghose, Buckland, Suhrawardy, Panton and 
Mukerji JJ]. 

Held, per curiam, (Suhraioardy and Mukerji, JJ dissiente); The income derived from 
lauda in permanently settled estates is liable to assessment to income-tax subject to the 
exemptions provided in the Income-tax Act, the Permanent Settlement Begulations not 
conferring any exemption from assessment to income-tax. 

Commissioner of Income-tax v. Zaminder of Singampatti, 1 I.T.C. 181; Commissioner 
of Income-tax v. Indubhushan Sircar, 2 I. T. C. 221; and Maharaja of Dharbhanga v. Commis- 
sioner of Income-tax, 1 I. T. C. 303 not followed. Emperor v. Probluit Chandra Barua, 
1 I. T. 0. 284; Approved. 


Per Suhravaardy and Mukherji JJ . — The profits or income derived from the following 
soorcea, namely, Jalkar, Potteries and brickfields ground rents, fees for tying up boats, 
for storing crop purchases (pauili) and for cart stands, Punyaha Nazar and Nazar for 
succession, settlement and partition petitions, Bats and Bazaar groxmd rents and stall 
fees paid by temporary sellers thereon, are income or profits derivable from or referable 
to the lands and having regard to the terms of the Permanent Settlement Begulations, 
the income derived from the above sources in permanently settled estates is not liable 
to assessment to income-tax. 


Per Bankin, C. J. and Majumdar, J. : — Potolt, i.e., fee received from land used for 
storing purchases of crops, Punyalui Nazar, or Nazar paid by tenant of a^cultural hold- 
inirs at the beginning ' of the Zamindari year and Nazars paid for petitions presented 
to the Zamindar deaUng with questions of succession, settlement and partition, ^ 

“ ainicultural Income ” within the meaning of Sec. 2 (1) of the Income-tox Act and hence 
not exempt from assessment under Sec. 4 (3) (tn»t) of the Act. 

Mehr Bano Khanum v. Commissioner of Income-tax, 2 I. T. C. 99, E^laine . 

, J Nazars i)aid for recognition of succession, partition 

" be rLn.6 in SeT 2 (1) (n) of the Act. 

” fReference No. 1 o£ 1926] stated under section 66 (2) of the 

tax (M of 1922) by the Commissioner of Income-tax, Bengal, for the 

nninion of the High Court. 


A. I. B. (1927) Cab 432 and 793. 
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CASE. 

At tlif request of the assessee, Raja Probhat Chandra Barua, I have 
the honour to submit under section 66 (2) of the Indian Income-tax Act, 
1922. the following questions for the decision of the Hon’ble High Court : — 

1. Whether the following sources of income are agricultural and there- 
fore exempted from assessment to Income-tax under section 4 (3) (viii) of 
the Act? 

(i) Jalkar or rents received from fisheries; 

(it) Ground-rent from land used for potteries; 

(iu) Ground-rent from land used as brick fields; 

C*w) Pees received from the tying up of boats against the assessee's 

land ; 

(w) Fees received from land used for storing purchases of crops 
ipaiali ) ; 

(vi) Fees received from cart stands; 

{vii) Punyaha Nazar, or Nazar paid by tenants of agricultural hold- 
ings at the beginning of the zemindari year; 

(um) Nazar for petitions presented to the zemindar, dealing with ques- 
tions of succession, settlement and partition; 

(ix) Ground rent for permanent shops at hauts and bazaars ; 

(x) Stall fees paid by temporary (daily) sellers at kauts and bazaars. 

Whether income derived from such of the above sources as were not 
taken into consideration at the time of fixing the jama at the Permanent Settle- 
ment IS assessable for income-tax purposes? 

HI. Whether having regard to the terms of the Permanent Settlement 
Regulation income derived from the above sources in permanently settled 
€State8, 18 liable to assessment to income*taxf 

of opinion that none of the items mentioned in question 1 can be 
called a^icultural income within the definition given in section 2 (I) of the 

AMiltint^r 7^^ Judgment of the Deputy Commissioner, Goalpara as 
an^ftpin Income-tax deals fairly completely with these points, 

tixhl ^ much. Jatkar or rent received from fisheries has been held 

Calcutta High Court in the pre^us re- 
th^P^^p^ ^ [Reported in 1 I. T. C. 284] also by 



v-i. IQ uem tu), It was held by the Calcutta High Court in the nrevi^ 

present assessee that receipts from land used for storimr 
persons who bought and exported timber from the assessee ^s fo^te 

fTr received of S 

a“ iTlnl'rr agricultural* I hav^ aLL^eTth^t Z rZte 

aalc m but in the*main H cleaXf 
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such. The only questions which to my mind pi*esent any difficulty are items 
{vii) and (viU). An endeavour has been made to bring these within the 
ruling in the case of Nawahzadi Meher Banu Khanun v. The Secretary of State 
for India in Council (^) which decided that Nazar or Selami paid by a tenant 
to a landlord for the recognition of the transfer of a non-transferable holding 
is rent or revenue within the meaning of the expression as it occurs in section 
2 (1) (a) of the Indian Income-tax Act (Act XI) of 1922 and as such it is 
exempt from assessment to income-tax ; b\it in the course of the judgment of 
Mr. Justice Greaves in that case, it is stated that the amount then in question 
“ was money which comes to the landlord by virtue of the fact that he is the 
owner of the land. Viewed in this light it clearly is derived from the land 
and is agricultural income within the definition thereof contained in the In- 
come-tax Act and as such exempt from assessment to income-tax under that 
Act.” This obiter dictum is exceedingly wide and would possibly cover 
the two items now under consideration. On the other hand it is clear 
that these receipts are illegal ahwabs levied by the landlord, and as such are 
assessable under the ruling in the case of Birendra Kisor Manikya v. The 
Secretary of State for India (^) where it is laid down that ” the contention 
that illegal abwabs, such as utiarayan constitute agricultural income, is mani- 
festly untenable. The item uttarayan is a voluntary payment, made by tenants, 
^t one pice per rupee of their rents, for expenses of the Bastu Puja on the 

Uttarayan Sankranti day The item consequently 

is an illegal exaction and cannot, on the widest interpretation which may be 
placed on the phrase ‘rent or revenue’ be possibly included therein; nor can 
it be said to be derived, that is drawn, or obtained from the land”. This i^ 
I think, clear authority that Punyaha Nazar and Nazar on petitions nresented 
to the zemindars are assessable to income-tax. 


With the remaining questions it had not been my intention to trouble 
the Hon’ble High Court but the recent decision in the case of Commis^ner 
of Income-tax v. Indu Bhushan Sircar (3) in which the decision of the Court 
in the previous case of Emperor v. Raja Prohkat Chandra Barua (4) was not 
followed compels me again to ask for direction. The dispute concerns the 
same items of receipts as are mentioned above as claimed under the head 
agricultural income.” Some of these such as Jalkar were admitted- 
ly taken into account in assessing the Jama at the time of the 

^ttlementj some were not, such as the abwabs. The cases of / 

maining items are not free from doubt but this is a question of ^ 

can be decided subsequently. It wiU not be necessary to go into the case 

all of them^. advanced previously that sources of income 

k permanently settled estates which were not taken into 
Lr™ the Permanent Settlement for fixing the 

&rrras; of income. 

'„“uM 

proprieww for aU timo from enhanoenient of “l* does 

the ‘^settled lands and three questions arise for 

the settlement made with ‘b* Z the income 

and other rights, (2) does *he |mp^ Permanent Settlement, and 

derived from theSe sources vary the terms of the rermanen^ 


(1) 2 I. T. C. W. 
(4) 1 I. T. C. 284. 


(2) 1 I. T. C. 67. 


(3) 2 I. T. C 221. 
(5) 1 I. T. C. 303. 
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(3) if the Income-tax Act sufficiently specific and iinambiguouB to indi- 
cHtc u'ifhout reasonable doubt that it was the intention of the legislature to 
vary Ilic bargain made at the time of the Permanent Settlement. If the first 
of ihes^f questions should he uiisivered in the negative the assesses ivill be liable 
as the other two (piestions do not in that event arise”. In my opinion, there- 
fore, the assessee is liable to be assessed to tax on sources of income which were 
not taken into' consideration at the time of fixing the jama of the Permanent 
Settlement. 

5. The third question has been dealt with elaborately in the Judgmente 
.of three High Courts. Calcutta, Patna and Madras, and I have no need to 
urge arguments which have previously been put forward. The law however 
requires me to state my opinion and I beg, therefore, to say that in my view 
the history of Income-tax legislation in India and the universal practice of the 
Income-tax Department in assessing to tax non-agricultural receipts arising 
from the permanently settled estates have established the contention that such 
receipts are liable to assessment to tax. 

6. I do not think it necessary to forward all the papers in this case, 
as they are voluminous and mostly do not bear on the points now referred. 

N. Sircar and Jatindra Mohan Choudhuryf tor the assessee. 

Sir B. C. Mitier and Surendra Nath Ouka, for the Crown. 

JUDGMENT OF THE FULL BENCH. 

6H0SE, J. — On the 12th March, 1926, the Commissioner of Income-tax, 
Assam, referred to this Court for decision, under Action 66 (2) of the Indian 
Income-tax Act of 1922, the following questions : — 

. I. Whether the following sources of income are agricultural and, there- 
fore, exempted from assessment to income-tax under section 4 (3) (vw) of 
the Act : — 

(i) Jalkar or rents received from fisheries. 

(u) Ground rent from land used for potteries. 

{in) Ground rent from land used as brick-fields. 

(tv) Fees received from the tying up of boats against the assessee’s 

land 

(v) Fees received from land used for storing purchase of crops 
(paiaW) . 

(vt) Fees received from cart-stands. 

(tni) Punyaka nazar or nazar paid by tenants of agricultural holdings 
at the beginning of the zemindari year. 

(tnn) Nazar for petitions presented to the zemindars dealing with ques- 
tions of successions, - .settlenfent and partition. 

(tx) Ground rent for permanent shops at hauts and bazaars. 

(x) Stall fees paid by temporary (daily) sellers at hauts and bazaars. 

II. Whether income derived from such of the above sources as were not 
taken into consideration at the time of fixing the jama at the permanent settle- 
ment IS assessable for income-tax purposes? 

HI. Whether haying regard to the terms of the Permanent Settlement 
"*gulation income derived from the above sources in permanently settled es- 
tates 18 liable to assessment to income-tax? 

This. Reference came on for hearing before the late Chief Justice and 
Mr. Justice RanMn, as he then was, on the 2l8t May, 1926, when the attention 
ot the learned Judges having beep drawn to the conflict of opinion, as dis- 
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clo^sed ill the judgments ill tl.e chsos of Emperor v. Uajo Prohhul Chandra 
Jianta, (I) and Commisffhncr of Ivromc-inx v. Indn Jihasan Sircar (2) quus 
tions II and 111 were referred by the learned Judges to a Full Bench for deci 
Sion. The case in Emperor v. Probhat Chandra Barua (1) was before a Divi 
siort Bench, consisting of Mr, Justice Rankin and Mr. Justice Page. Mr 
Justice Rankin held that income derived from fisheries and from sthaijat (ie 
land used for stacking timber) was not “ agricultural income ” or income 
derived from land which is used for agricultural purposes, within the meaning 
of sections 2 and 4 of the Income-tax Act, and that such income was liable to 
income-tax, notwithstanding the Permanent Settlement Regulations of 1793. 
Mr. Justice Page held that such income was not assessable to income-tax by 
reason of the Permanent Settlement Regulations. There being this difference 
of opinion between the two learned Judges, the opinion of the senior Judge 
Mr. Justice Rankin prevailed under section 36 of the Letters Patent. 


The case in Commissioner of Income-tax v. Indu Bhusetn Sircar (®) was 
before a Division Bench, consisting of IMr. Justice Cuming and Mr. Justice 
Page,, and it was there decided that where income from fisheries lying within 
an estate was included in the assets upon which land revenue was assessed 
under the Permanent Settlement Regulations, income from such fisheries was 
not further liable to assessment under the Indian Income-tax Act. 


The two questions referred to us are of very great importance, and we 
have had the advantage of hearing thereon Mr. Sircar, on behalf of the aases- 
see, and Sir Binode Mitter, on behalf of the Orowm, at length. We desire to 
express oiir acknowledgments to them for the great assistance which they have 
rendered to us. Question I is not before the Full Bench, but Mr. Sircar 
mentioned that his client cbntended that items (i>), (vu) and (viU) came 
within the definition of agricultural income in the Income-tax Act and were, 
therefore, exempted from assessment to income-tax under section 4 (3) (viii) 
of the Act. This matter is not before us, and it will have to be considered 
hereafter. 


The case comes from the district of Goalpara in Assam which, including 
the Garo Hills but excluding the Eastern Dooars, was originally part of the 
extensive CoUectorate of Rangpur and as such formed part of the Province 
of Bengal which, by the Moghul Emperor ^s Firman of the 12th August, 1765, 
was transferred to the East India Company. Prom 1765 to 1822 the old thanas 
of Goalpara, Dhubri and Karaibari formed part of the Rangpur^ district, 
known as the Rangamati District. Under the provisions of Regulation X of 
1822 these thanas were cut off from Rangpur and formed into a separate dis- 
trict with headquarters at Goalpara (see Sir Edward Gait’s History of Assam, 
2nd edition, page 298; Baden Powell’s Land Systems of British India, Volume 
III, page 430; Sir William Ward’s Introduction to the Land Revenue 
Manual, Assam, 1905). It is not and cannot be- disputed that the assesses 's 
estates, in respect of which the present question has arisen, were settled under 
the Permanent Regulation of 1793. (See Sir William Ward’s Introduction 
referred to above, page liv; McNeil’s Revenue Adminisira*wn of the Lower 

Provinces of Bengal, page 44.) 


On behalf of the assessee the case is put in this way : It is argued that 
it is clear that according to the engagement entered into at the time of ^ 
Permanent Settlement, the '‘jama” then fixed cannot be altered. I* ^ ^ 
dared by the Governor-General in Council that the zemindars and other pr^ 
prietors of land and their heirs would be allowed to hold their estates at 


(1) 1 I. T. C: 284. 


(2) 2 I. T. C. 221. 
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sueli assfssiiifnt lor rvcr (s«h- lU'MHXioii T of )7'KJ S^-ctioii IV), and that 
the orders fixing tlir amount of the Hs.s4«svsmriit were to be considered iri;evocable 
and not liable to aP'wation by any p(‘rsons whom the Court of Directors 
micht appoint to the administration of the affairs of the East India Company 
fSection VII). At the conclusion of the Permanent Settlement, th» Governor- 
General in Council expressed his confidence that the proprietors of mnd, 
sensible of the benefits conferred upon them by the public assessment being 
fixed for ever would exert themselves in the cultivation of their lands under the 
certainty that they would enjoy exclusively the fruits of their own good manage- 
ment and industry and that no demand would ever be made upon them for 
the augmentation of the public assessment in consequence of the improvement 
of their respective estates. It is pointed out that until the ProclMnation 
of the 22nd March, 1793, relative to the limitation of the public demand upon 
the lands in Bengal, Bihar and Ori^a, the public demand upon each estate 
was liable to annual or frequent variation at the discretion of the Goveniment. 
The amount of it was fixed upon an estimate formed by the public offic^ of 
the aggregate of the rents payable by the ryots or tenants for each bigha Of 
land in cultivation, of which, after deducting the expenses of collection,^ ten- 
elevenths were usually considered as the right of the public and the remainder 
the share of the landholder. Refusal to pay the sum required of him was 
followed by his removal from the management of his lands and the public 
dues were either let in farm or collected by an officer of Government, and 
the above-mentioned share of the landholder or such sum, as special custom or 
the orders of Government might have fixed, was paid to him by the farmer 
or from the public treasury (see Preamble to Regulation IT of 1793). When 
the countrj' came under British administration, .two fundamental measures 
essential to the attainment of increase and improvements in agriculture and, 
consequently, of the increase in the wealth of the country were decided upon, 
n'amely, that the property in the i5oil was declared to be vested in the landholders 
and the revenue payable to Government from each estate was fixed for ever 
(see Preamble to Regulation II of 1793). The object, therefore, of the Per- 
manent Settlement of 1793 being to limit the public demand upon lands in the 
provinces of Bengal, Bihar and Orissa, the tax under the Indian Income-t|a 
Act. call it by whatever name you like, is, it is argued, an additional public 
demand upon the lands which were settled under the Permanent Settlement 
of 1793, and is therefore a violation of a positive statutory engagement made 
with the zemindars at the time of the Permanent Settlement. In other words, 
it is suggested that it is a breach of a promise made by Lord Cornwallis when 
the latter had exhausted the resources of language to assure the zemindars 
that the rate then assessed on their lands was irrevocably fixed for ever and 
that they should, in all future time, be “ free from any further demand for 
rent, tribute or any arbitrary exaction whatsoever It is further argued 
that the provisions of the Permanent Settlement of Bengal have in no way 
been repealed expressly or impliedly by the Indian Income-tax Act of 1922, 
and that, therefore, the generality of the words used in the charging sections 
of the Income-tax Act is inapplicable to zemindars whose lands lie in pefma- 
nently-settled estates and with whom a binding engagement was enter^ into 
by the State in 1793. It is not suggested that zemindars as a body are immune 
from all taxation, but the contention is that they cannot be made to pay taxes 
on profits derived from lands in permanently-settled estates, because such taxes 
are in reality additions to the burdens of land which were fixed in 1793 and 
which were to remain unalterable for ever. It is urged that the Permanent 
Settlement Regulation of 1793 being an earlier statute on a special sub- 
ject and the Indian Income-tax Act of 1922 being a subsequent enact- 
ment of a general nature, the Court will not hold that the earlier and 
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Kpecial lofrislation ha. been indirectly repealed, altered „r derogated from 

!rnv ■ geiiei-al words used in the snhseqnent legislation without 

ny indication of a jiarticiilar intention to do sc (see .SVicord v. Vrrn Cruz) (11 

hefore us that the 

I • V question referred to its shoul ! he in the negative, the ques- 

?ard Yo th ''i I" tJ" manner following, namely, whether, having re- 

Permanent Settlement Regulations, income derived 
hv '"i pe™«uently-settled estates subject to the exemptions provided 

snJe<ft ? *“ a.s.ses.sment to income-tax. The assessee has 

suggested the slight alteration indicated above in the third question, because 

tus argument is that whether any particular items of income were or were not 

taken into consideration at the time of fixing the jama at the Permanent Settle- 

ment, income derived from land in permanently-settled estates subject as 

Stated above is not and cannot be made liable to assessment to income-tax. 


Q- Crown it has been strenuously contended before us by 

fc>ir Bmode Mitter that there was no such promise made to the actual proprie- 
tos of lands which were settled at the time of the Permanent Settlement of 
-Bengal. Bihar and Orissa as alleged on behalf of the assessee ; that there are 
no words in Regulation I of 1793 or in other regulations promulgated in the 
same year from which the inference can be legitimately drawn that there is a 
statutory obligation not to impose on holders of such lands any other tax what-, 
soever; that all that was decided in 1793 was that the jama or revenue on lands 
should be treated as fixed for ever and, therefore, could not be enhanced or 
altered ; that the Legislature is competent to assess the income derived from 
land in permanently-settled estates, subject to exemptions provided for by 
the Legislature itself to income-tax ; that the words used in the charging sec- 
tions of the Indian Income-tax Act, 1922, were very wide and that they niust in- 
clude income from land in permanently-settled estates, subject to the said 
exemptions; that the rule about a subsequent enactment of a general nature 
not being held to affect in any manner an earlier statute on a special subject 
cannot be pushed too far, inasmuch as the subject matter of taxation under 
the later statute is different from the subject matter of taxation under Regu- 
lation I of 1793, i.e., the subject matters of taxation under Regulation 
I of 1793, and the Indian Income-tax Act, 1922, are financially and 
economically different, and that ha\ing regard to the express specification of 
certain exemptions only, the present assessee ’s claim must fail. 


These being the respective contentions of the parties, the first question 
that arises is what was the nature and effect of the Permanent Settlement of 
lands under Regulation I of 1793 under which, roughly speaking, about 120,000 
out of the whole area of 140,000 square miles of the Lower Provinces of Bengal 
were settled. Was it a settlement merely of the revenue derivable from land 
which was declared to be fixed and unalterable for ever, or was it in addition 
to this, a general absolution to holders of land under the permanent settle- 
ment, declaring their immunity from all further taxation in respect of profits 
derived from land? The answers to these questions must depend primarily 
and principally upon the language used in Regulation I of 1793 and in the 
connected regulations; but to understand the nature of the transaction embo- 
died in the Permanent Settlement of Bengal, Bihar -and Orissa it may be use- 
ful and indeed desirable to refer briefly to certain antecedent t^nsactious 
which are matters of history. From the period of the Bast India Company s 
accession to the financial administration of Bengal, Bihar and Oris^^^ the 
Dewany Grant of 1765, one settlement of land revenue only, that of 1772, was 


(1) (1884) 10 App, C.as. 59 nt page 68. 
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concluded by Warren Hastings tor a term of five years; and this was made 
chiefly with farmers, to the exclusion of the hereditary landholders. With this 
exception, the settlements of revenue, mal and sayer, were in general adjusted 
from year to year, in some instances with the landholders and in others with 
farmers, e.g., the settlements for 1777, 1778, 1779 and 1780. When the zemin- 
dars or landholders declined to enter into engagements in respect of the 
revenue demanded from them, the rents payable by the under-tenants were 
collected immediately from them under what was known as khas manage- 
ment by the officers of Government, an allowance, usually 1/lOth of the actual 
receipts from the lands, when held khas, being given to the dispossessed zemin- 
dar or landholder. It was a system which w'as described by the Court of 
Directors as inimical to the general prosperity of the country and a striking 
provision in Pitt’s India Act of 1784 (24 Geo. Ill, c. XXV) declared that 
“ And whereas complaints have prevailed, that divers Rajas, Zemindars and 
other native landholders have been unjustly deprived of their lands, jurisdic- 
tions, and privileges or that the tribute, rents, and services required to be by 
them paid or performed for their possessions to the Company are become 
grievous and oppressive ; and whereas the principles of justice and the honour 
of this country require that such complaints should be forthwith enquired 
into and fully investigated, and if founded in truth effectually redressed : Be 
it therefore enacted, that the Court of Directors shall forthwith take the said 
matters into their serious consideratiwi, and adopt such methods for enquir- 
ing into the truth of the complaints as they shall think best adopted for that 
purpose; and thereupon give orders to the several Governments and Presi- 
dencies in India, for effectually redressing, in such manner as shall be con- 
sistent with justice and the laws and customs of the country, all injuries 
and wrongs which the Rajas, Zemindars and other native landholders may 
have sustained, and for the settling, upon principles of moderation and 
justice according to the laws and constitution of India, the permanent rules 
by which their tributes, rents and services shall be in future rendered and. 
paid to the Company.” Thereafter, enquiries and investigations followed 
and m, 1790-91 a complete Code of Regulations for the conclusion of a new 
Mttlement of the land revenue for Bengal, Bihar and Orissa was promul- 
gated by Lord Cornwallis. The Decennial Settlement of 1790-91 was made 
permnent by Regulation I of 1793. The settlement embraced, roughly 

It® country now comprised in the divisions ^ 

•*'‘® . Rcjshahi, Dacca, Chittagong, Patna and Bhagal- 

hifl. *®!?®m® Santal Pargannas. It also extended to Ha^- 

^ Manbhum distncts m the Chota-Nagpur Division and to Jalpaigtui 
and Goalpara then forming part of the Rangpur CoIIectorate. Whether this 

greatest incore wUh tt 

would not have been more advantageous to all parties are questions which 

have^given rise to much discussion; but they lie outside our province and are 
not germane to the present enquiry. piuviuce ana are 

Prior to the Decennial Settlement the zemindar was in realitv « 

h^d rec®iver or collector of the Government land revenue from VZL 

V* t.?® absolute proprietor of thl 

held by him. There was no fixed principle govern^g^ the rate 

the mode of its recovery from the under-tenants This want of i®** 

and practice led to extortion, fraud and concealment f 

U^tisfactory state of land management, the Decennial * Settlom** 

on ^d was, as stated above: eventually madTpeletuM ”on r® 

dara was thrown the onus of paying the revenne, they*" bTng “considered p^^ 
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of substance. Tlie punctuality of payment from zemindars was enforced by 
the penalty of confiscation of their estates in case of delay, but powers were 
given to the zemindars to collect from the ryots. 

These being the circumstances leading to the Permanent Settlement of 
Bengal, Bihar and Orissa, let us now turn to the language used in Regulation 
I of 1793 and examine whether there is any foundation for the contention 
that having regard to the bargain made at the time of the Permanent Settle- 
ment, income derived from land in permanently-settled areas is not assessable 
to income-tax. It is, therefore, necessary to find out at the outset what was 
the precise language used by Lord Cornwallis in Regulation I of 1793 taken 
as a whole. The material provisions arc as follows : — 

“ 1. The following articles of the Proclamation relative to the limita- 
tion of the public demand upon the lands addressed by the Governor-General 
in Council to the zemindars, independent talukdars, and other actual pro- 
prietors of land paying revenue to Government, in the provinces of Bengal, 
Bihar and Orissa, are hereby enacted into a Regulation, which is to have 
force and effect from the 22nd March, 1793, the date of the Proclamation. 

II. Article I. — In the original Regulations for the Decennial Settle- 
ment of the public revenues of Bengal, Bihar and Orissa, passed for those 
provinces respectively on the 18th September, 1789, and the 10th February, 
1790, it was notified to the proprietors of land, with or on behalf of whom 
a settlement might be concluded, that the jama assessed upon their lands 
under those regulations would he continued after the expiration of ten 
years, and remain unalterable for ever, provided such continuance should 
meet wdth the approbation of the Honourable Court of Directors for the affairs 
of the East India Company, and not otherwise. 

III. Article 11. — The Marquis Cornwallis. Knight of the most ^oble 
Order of the Garter, Governor-General in Council, now notifies to all zemin- 
dars, independent talukdars and other actual proprietors of land, paying 
revenue to Government, in the provinces of Bengal, Bihar and Orissa, that 
he has been empowered by the Honourable Court of Directors for the affairs 
of the East India Company to declare the jama, which has been or may ho 
assessed upon their lands under the Regulations above mentioned, fixed for 


ever. 

IV. Article III. — The Governor-General in Council accordingly declares 
to the zemindars, independent talukdars and other actual proprietors ,of land 
with or on behalf of whom a settlement has been concluded under the regula- 
tions above-mentioned, that at the expiration of the term of the settlement 
no alteration will be made in the assessment which they have respectively en- 
gaged to pay, but that they, and their heirs and lawful successors, will be 
allowed to hold their estates at such assessment for ever. 

V. Article IV. — The lands of some zemindars, independent talukdap 
and other actual proprietors of land having been held khas, or let in farm in 
consequence of their refusing to pay the assessment required of them under 
the regulations above-mentioned, the Governor-General in Council now notifies 
to the zemindars, independent talukdars and other actual proprietors of 
whose lands are held khas, that they shall be restored to tlie management of 
their lands upon their agreeing to the payment of the assessment which has 
been or may be required of them, in conformity to the regulations above-men- 
tioned and^that no alteraiion shall afterwards hr '««* "■ ''"'L J f 

hnt that they and their heirs and lawfiU sucressars shall ^V'®TelIrl*to’^the 
their resneotive estates at such assessment tor ever; and he 
^mindars independent talukdars, and other actual proprietors of 
tends hive Seen let in farm, that they shall not regain possession of their 
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lands before the -expiration of the i>eriod for which they have been farmed 
(unless the farmers shall voluntarily consent to make over to them the remain- 
ing term of their lease, and the Governor-General in Council shall approve 
of the transfer), but that at the expiration of that period upon their agreems 
to the payment of the assessment which may be required of them, they shall 
reinstated and that no alteration shall afterwards he made in that assessment, 
but that they and their heirs and lawful successors shall he allowed to hold 
their respective estates at such assessment for ever. 

VI. Ariwle In the event of the proprietory right in lands that 
are, or may become, the property of Government being transferred' to indi- 

lawful successors shall be per- 
mitted to hold the lands at the assessment at which they may be transferred for 

J J known to the zemindars, independent taluk- 

sarBma/InT proprietors of land as well as to the inhabitants of Ben- 

^ Orissa, in general, that, from the earliest times until the present 
period, the public assessment upon the lands has n'^ver been fixed hut fhnt 
aeeor<hng: to estabUshed usage and custom, the rulers of treLSnees 
from tune to tune demanded an increase of assessment from the nronrietors 

purpose of obtaining the increase not only frequent 
^t thft > ^ ascertain the actual produce of their e^tes 

land!’' Id Xr""o M -anagemenrof^htS 

Government to eouket the ass“ssment"^:diaLXm\hTrrots““Tt 

il*iP5gia 

s Bsrn mmmss 

nri: iro" itiZrXX ^ tCi 

them for an augmentation of the as^ssment > ’ "P<>“ 

Co^l on behalf of the assessee and ^ \ stressed by learned 

wh^ prevented an augmentation of thp « principle 

of thTlandSlZer^ S%esTe“‘thT?ent*""’‘“^ 

iheir estates because such taxation Ttiiisf nonooa^M produce of 

„„„ ,.„tl ist'.". "Asr-pU:?; 
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being annual, as was then the practice. The Court of Directors approved in 
1792 that it should be made permanent and Lord Cornwallis issued a Procla- 
mation fixing the 10 years’ settlement for ever. The clear purport of the 
declaration made in Regulation I of 1793 is, in my jud^ent, nothing more than 
this, viz., that the re-assessment of the estates in question was for ever barred. 
In other w^ords, the land assessment then farmed was to be considered the 
permanent and unalterable revenue of the territorial possessions of the East 
India Company in Bengal, so that no discretion might be exercised by the 
Company’s servants in any case of introducing any alteration whatsoever. 
By Regulation XIX of 1793 it was stated that “ by the ancient law of the 
country, the ruling power is entitled to a certain proportion of the produce 
of every bigha of land (demandable in money or kind according to local cus- 
tom) unless he transfers his right thereto for a term of any perpetuity or 
limits the public demand upon the whole of the lands belonging to an indivi- 
dual. leaving him to appropriate to his own use the difference between the 
value of such proportion of the produce and the sum payable to the public 
whilst he continues to discharge the latter.” As I read these words and the 
words used in Regulation I of 1793 along with the words in Regulation VIII 
of 1793 which provided that the assessment should be regulated as to leave 
to the proprietors a provision for themselves and families equal to about 10 
per cent, on the amount of their contribution to Government, the conclusion, 
to my mind, is irresistible that what was levied in 1793 was by virtue * 
substantive and paramount title vested in the State. Regulation I of 1793, 
therefore, was so framed as to operate as an ample and complete guar^tw 
that no resettlement of the estates referred to therein should ever take effect. 
But it seems to me that no guarantee was ever given that the proprietors ot 
those estates should never, at any time, be called upon to aid ^ the rebef 
of the future necessities of the Government of the land (see in this conneMon 
the significant words used by Lord Cornwallis in the second clause of Article 
VTT of Reiralation I of 1793). The conclusion I have come to is, m my 
Siion aiSrsupported by the terms of Regulation XIX of 1793 w^ch 

1:^ it noted was passed on the same date, namely, the ^he 

laid down the rules by which rent-free tenures should be held valid. In the 

case of a valid rent-free tenure, Regulation XIX provides that no 

Wniild U be or could it be contended that the proprietors of yabd 
answer to that question most, m my judgment, be m * ® ^e- 

of its people and the fiscal system M miMt e^«°“™ge 

and enjoyment of ^Pita in priv^ ^..^exion I desire to adopt if I may as 


pari ujL J io4->» Mav 1870. being me siimc 

for India in Council, dated the mh May, judgment in the 


(1) 1 I. T. C. 284. 
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observed as follows The great object and purpose of that settlement (the 
Permanent Settlement of Bengal), as clearly defined and described in Article VI, 
must govern our interpretation of its terms. That object, as this Article 
explains at length, was to be an end for ever to the practice of all former 
Governments of altering and raising the land taxes from time to time, so that 
the landholder was never sure for any definite period what proportion of the 
total produce of the soil might be enacted by the State. This uncertainty was 
to be set at rest for ever. The ‘ public demand ^ was to be fixed and per- 
maaent.” Such was the promise; and its scope and object were clearly ex- 
plained in the concluding exhortation addressed to the landholders that “ they 
would exert themselves in the cultivation of their lands under the certainty 
that they would enjoy exclusively the fruits of their own good management 
and that no demand would ever Ik made upon them or their heirs and succes- 
sors by the present or any future Government for an augmentation of the 
public assessment in consequence of the improvement of their respective 
estates.*’ These last words quoted by the Duke of Argyll, I repeat, illustrate 
the whole force of the argument; there is to be no increase of the ** public 
demand ’* levied upon the Zemindars in consequence of the improvement of 
their estates. The implication, further, is (although the Legislature is all 
powerful) that there cannot be without being guilty of a singular and signal 
breach of faith, a “ special tax ** on zemindars with whom the permanent 
settlement was concluded, which woiild operate as an increase of the public 
demand ” levied in respect of land upon zemindars in consequence of the 
improvement of their estates; but in my judgment, there was no promise or 
engagement of any description whatsoever by which the Government of the day 
surrendered their right to levy a ** general ** tax upon incomes of all persons 
irrespective of the fact whether they are zemindars with whom the permanent 
Mttlement was concluded or not. A “ general " tax is no doubt a public 
demand, but it is one which is levied upon a wholly different principle a!nd 
m respect of a wholly different kind of liability : such a “ public demand ** 
18 no doubt a demand made upon zemindars with whom the permanent settle- 
ment was concluded, but it is made upon them in company with other classes 
01 the community and with no exclusive reference to the source from which 
their incomes are derived. On these grounds, I am of opinion that the first 

intention urged before us on behalf of the assessee must fail, and it is accord- 
ingly negatived. 

But assume that I am wrong in the conclusion to which I have come 
u « then necessary to examine whether the words used in the charimur 

1922, subject to the exemptions ^ 
^ded for by the Legislature itself, are sufficiently wide in support of^the 

Scf to “ permanently settled estates, 

™ject to the said exemptions, is liable to be assessed to income-tax. To start 

opinion unreasonable to hold that the Legislature in enacting 

^^22. had not had its attention directed to ft! 

Lord^StT subject of acute controversy ever since the daya of 

tbof ♦ taxation has been canvassed so often and at snch len^ 

to suggest that the Legislature, in enacting the Indian Income-tax^^ 

Premp pomt now raised had been raised in the past, had deliberotely ^osj 



404 


INCOME-TAX CASES 


subject to the exemption of “agricultural income” (the other exemptions 
need not be considered in this case) to say that the Indian Income-tax Act, 
1922, shall apply to ail income, profits or gains, as described or comprised in 
Section 6 from whatever source derived, accruing or arising or received in 
British India, or deemed under the provisions of this Act to accrue, or to 
arise, or to be received in British India. In section 6 it is provided that 
Save as otherwise provided by this Act the following heads of income, profits 
and gains shall be chargeable to income-tax in the manner hereinafter appear- 
ing, viz., (i) salaries, (n) interest on securities, (m) property, (iv) business, 
(v) professional earnings, (ui) other sources.” Sections 7, 8, 9, 10 and 11 
define the heads of income referred to above other than “ Other Sources 
Section 12 defines the expression “ Other Sources ”, and it runs as follows : 

The tax shall be payable by an assessee under the head ‘Other Sources’ in 
respect of income, profits and gains of every kind and from every source to 
which this Act applies (if not included under any of the preceding 
heads).” As I read these provisions, it is abundantly clear that the Legisla- 
ture, notwithstanding the solemn covenant, which, it is alleged, Lord 
Cornwallis entered into with zemindars in permanently-settled areas, has 
deliberately included income from profits of land wherever situate, be the area 
permanently settled or non-permanently settled, as being assessable to 
income-tax. It may be that the Legislature has not said in the direct manner 
suggested by the assessee in the course of the argument that to the extent 
to which income from profits of land in permanently-settled areas is assessable 
to income-tax. the permanent settlement is repealed or abrogated or derogated 
from ; but on looking at the matter purely as a question of construction of the 
charging sections in the Indian Income-tax Act, 1922, taken along with the 
exemptions, I am of opinion that the Legislature has said in the most direct 
manner possible and in clear and unambiguous language that the profits of 
land in India (by which expression I must include land in permanently- 
settled areas) are subject to statutory exemptions assessable to income-tax. 
But even if it be held that the Legislature has not directly said so, there is no 
escape from the conclusion that, by necessary implication, the Legislature has 
said that. 

But it is said that the repeal or abrogation of the Permanent Settlement 
should have been in so many words and that the rule is that in the absence of 
such words the Court will not hold that the earlier legislation on a special 
subject has been in any way affected by the subsequent enactment of a general 
nature. Now, it is particularly important when one examines the nature of 
the contention herein put forward, to keep in mind the subject-matters of the 
legislation in 1793 and in 1922. As I have already said, what Regulation 
I of 1793 did was to fix the jama which had been assessed on the lands of 
zemindars and other actual proprietors, for ever. The word “taxation was 
not used or referred to in any way. The Indian Income-tax Act of 1922 
in no way increased the jama which was fixed in 1793. As has been said, the 
financial policy of 1793 was not and could not have been the same as the 
financial policy in 1922 and, in these circumstances, it is difficult to see how 
the rule referred to above can possibly apply in the present case. 

The general rule, no doubt, is that where two Acts are inconsistent or 
repugnant, the latest expression of the will of the Legislature must prevai, 
provided the Court is satisfied that the repeal of the prior enactment must 
flow from necessary implication. Prom this rule, it follows that if one 
tutc enacts something in general terms, and afterwards another statute is 
passed on the same subject, the subsequent statute will usually e consi 
dered as repealing by implication the former statute. In certain cases again, 
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“special” Acts have been held impliedly to repeal a prior general Act. But 
in each case it depends on the particular terms of the statute in question. 
There is, again, the further rule that prior statutes are not to be held to be 
repealed by implication by subsetjuent statutes if the two are repugnant 
in cases where the prior enactment is special and the subsequent enactment is 
gereral. In support of this last mentioned proposition, learned Counsel on 
behalf of the assessee has quoted the well-known case of Seivard v. Vera 
Curz (1) where Lord Selbourne observed as follows : “Where there are general 
words in a later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by earlier legislation, you are 
not to hold that earlier and special legislation indirectly repealed, altered, or 
derogated from merely by force of such general words without any indication 
of a particular intention to do so.” There are numerous authorities laying 
down the same proposition in similar words, and the guiding rule is that each 
enactment must be construed according to its own subject-matter and its own 
terms. There is, however, a further proposition which has been recognised 
in several eases that the rule referred to above, namely, the rule in Seward*$ 
case, (1) must not be pressed too far, and that a general statute may repeal a 
particular statute of the subject-matter of the two legislations is one and the 
same. The test also is — Are the provisions of a later Act so inconsistent with 
OP repugnant to the provisions of an earlier Act that the two cannot stand 


together ? In which cases, the maxim Leges posteriores contraries abrogant 
must apply ? But where the Legislature passes a later Act without reference 
to an earlier Act and that earlier Act is one which has been in force for a long 
time and is, therefore, well known, it seems reasonable and proper that we 
should try to construe the two Acts consistently if it is possible to do so. In 
this case, as I have already said, the subject-matters of the two legislations are 
different; the later statute is on a subject which is financially and economi- 
caUy different from that dealt with in the statute of 1793 ; one deals with revenue 
assessed on lands, the other is a tax on profits. Therefore, in terms there is 
M contradiction (see in this connexion Nova Scotia Steel and Coal Co. v. 
M%r.ister of Finance and Customs (2). Is it not, therefore, right and reasonable 
0 allow the two enactments to stand side by side as not being inconsistent t 
. In my opinion it is not only desirable but necessary to see how the Legis- 
lature has interpreted or observed the fixity of public demand referred to of 
prcmi^d in 1793. I am not unmindful of the contentions which have been ad- 
^ncea by learned Counsel on behalf of the assessee in this connexion^ namely 
in most of the previous statutes such as the Cess Acts referred to in the 

Mullick in the case of Makarajadhiraj Bahadur of 
V. The Commissioner of Income-tax (3), there was a direct refer- 
me to land m permanently-settled areas; but I have in my mind at the pre- 
Mat moment the various Income-tax Acts imposed in India since 1860. The 
I^me-tex Act of 1860, which was for a period of 5 years only and which im- 

distinction between agricultural income and non- 
^ included income derived from land in India where 

JaL?* X ^ income was taxed directly. The Act of 1860, as I have said 

time the ActlToh d“ brought into operation, and this 

fiSL Tat ^ agricultural income. In 1869 what was known as the Certi- 

aimViiif^ “ converted into a general Income-tax Act, and it included 

appears that for some time th/re"™ 

onlv. I^Xn ir oftT/ r; 1®’ year 

section 21 of thi s Act is important. By that section it was provided 


(1) 10 App. Cas. 59. (2) (1922) 2 A, C. 176. 


(3) 1 I. T, C. 303. 
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that owners of lands or houses occupying the same should be chargeable in 
respect of the annual value thereof at 9/lOths of the full rent at which such 
lands or houses were worth to be let for the year. It was further provided 
that the Local Governments may, with the sanction of the Governor-General 
m Council, prescribe for the whole or any part of the territories, subject to 
such Local Government’s special rules for the assessment of income derived 
from land at an amount bearing a fixed proportion to the revenue aeseesed 
thereon. Then came in 1886 the Income-tax Act of that year, and taxes on 
incomes were made permanent. The Act of 1886 (the Legislature bearing no 
doubt in mind the fact that land from which agricultural income was' derived 
was ajready subject to the payment of cesses under Act X of 1871) excluded 
agricultural income. It was described as an Act for imposing a tax on income 
derived from sources other than agriculture. It dealt with the question of 
land by way of exemption in section 5, but subject to the exemptions prescribed 
in that Act, income from land wherever situate was assessed to income-tax. 
Then followed the Act of 1918, and this with a slight alteration was followed 
by the present Act of 1922.' ’It is argued that the main question now before us 
is whether, having regard to the language of the Act of 1922, there is or is 
not an exemption of all income derived from permanently-settled estates. I 
agree that that is the question to be solved ; but in arriving at a solution of 
the question, it is in my opinion permissible to us to consider how the L^isla- 
ture has hitherto regarded the validity or otherwise to the contention put 
forward by the assessee. The point has been so exhaustively dealt with by 
Mr. Justice Rankin and by Mr. Justice Mullick in the two cases, one in thia 
Court and the other in the Patna High Court, and their conclusions have 
been laid down so clearly, that I think it will be a work of supererogation if 
I elaborate it further. I will content myself by quoting one passage only 
from the judgment of Mr. Justice Rankin wdth which I respectfully agree. 
His Lordship observed: “An express exemption which is large enough to 
cover all permanently-settled estates and which covers them to the full extent 
of agricultural purposes — if not somewhat further — cannot readily be taken 
as applying only to estates not permanently settled or as an addition to an 
implied exemption of all permanently-settled estates for all purposes whatever.” 

The matter really comes back to this, viz.^ has the Legislature in enacting 
the Indian Income-tax Act, 1922, sufidciently expressed itself in declaring that 
income from land (by which expression I include revenue-free as well as 
revenue-paying lands) is assessable to income-tax. In my view the Legislature 
has so expressed itself and it has expressed itself in a manner as to leave no 
room for doubt. Our attention has been drawn to the case of the Chief Commw- 
sioner of Income-iax of Madras v. The Zemindar of Singumputty (1) where their 
Lordships had to consider the effect of the Income-tax Act, 1918, npon the 
Madras Regulation XXV of 1802, which declared “that no alteration would 
be made in the assessment which the proprietors have engaged to payj but 
they and their heirs and lawful successors would be allowed to hold their 
estates at such assessment for ever.” The Madras High Court held that 
was no express modification or repeal of the exemptions existing under the 
Madras Regulations in the Indian Income-tax Act of 1918 (the Income-tM 
Act of 1922 is substantially similar in terms to that of 1918 for 
the present argument). It was further held that it was impossible to 
as a legal and effective abrogation of the exemption by the words of 
of the Income-tax Act, 1918. Their Lordships referred to the ea^ ot^ 
Associ-ated Newspapers, Ltd. v. The City of London Corporation 
happened in that case was this : By Statute VII, Geo. HI, c- 37, certain ams 

(2) (1916) 2 A. a 429. 


(1) 1 I. T. C. 181. 



PROBHAT CHANDRA BARUA v. COMMR. OP INCOME-TAX 407 

m the city of London reclaimed from the river Thames were declared to vest 
thP owners free from all taxes and assessments whatsoever. In 1848, i.e,, 
Shout 80 years later, the City of London Sewers Act was passed which impo^d 
A new rate upon everj* occupier of a house or building within or partly within 
the citv of London, whether such person shall be now liable m respect of su(A 
house or building to be assessed to the relief of the poor or be not liable m 
reanect thereof by reason of such house or building being situate in any precinct 
OT extra parochial place or otherwise. The House of Lords held that ^eae 
words did not take away the express exemption granted by the earlier sta^te. 
This case has been discussed in the case of Pole-Carew v. x^raddock (1). Inere 
the facts were as follows: A ferry was established by and maintained under 
an Act of 1790, which was to be deemed to be a public Act and which contained 
a provision that the then proprietors or their respective heirs or assigns shall 
not be rated or assessed for or towards the payment of any tax, rate or asscM- 
ment whatsoever, parliamentary or parochial, for or in respect of the said 
ferry. The question arose whether the exemption granted by the statute 
extended to parliamentary taxes in existence at the date of the Act and 
whether it included income-tax which was first imposed subsequently to the 
passing of the Act of 1790. It was held that the exemption extended to parlia- 
mentary taxes whether in existence at the date of the Act or not, and, therefore, 
it included income-tax. Lord Sterndale in his judgment observed as follows : 
“ I think it is laid down quite clearly that where there is an exemption from 
all rates, taxes and assessments, or all rates, taxes and assessments, whatsoever 
or whatever, if there is any difference, that exemption has to be looked at in 
connexion with the subject-matter of the Act in which it is contained, and 
also in connexion with the context in which it occurs. It may be that when 
so looked at it may become necessary to limit the very wide terms in which the 
exemption is framed. An instance of that is to be found in the cases which 
have been decided upon the Act of Parliament which has been often under 
discussion, the Act of 7 Geo. 3, c. 37, which gave exemption to 
certain persons who reclaimed land from the river Thames for the 
purpose of the building of Blackfriars Bridge. The words of that 
exemption were ‘ free from all taxes and assessments whatsoever.’ It 

Iwen quite clearly laid down with regard to that exemption that it applies 
only. to local taxation and in a great measure upon this ground that the Act 
was in the nature of what has been sometimes c^ed a bargain. It came into 
existence in these circumstances. The Corporation of London, who piromoted 
the Bill, were anxious to get this land reclaimed and they offered terms to the 
persons who would do it, in the Act of Parliament. Looking at those circum- 
stances and also at the context in which the words occurred, it was held that 
the Corporation could only have been offering an exemption from taxes which 
^ey had the power to impose, and that inasmuch as they had no power to 
impose what is called Imperial taxation or general taxation, the exemption 
eould not refer to such taxation. That is an instance on the one side. To 
take an instance on the other side, in Duke of Argyll v. Inland Revenue 
Commissioners (2), where the exemption was from all taxes, it was held that 
included all taxes of all description, and from the subject-matter it is 
uUIwult to see how the decision could have been otherwise. We start, therefore, 
with this t^t in construing the exemption you have to look to a certain extent 
subject-matter of the Act in which it is contained and to the context in 
which it occurs. But, of course, there is in this Act a very important difference 
ib the language, and while you have to look at the cipcumstancps and the con- 
text you must not omit to look also at the language. The language of the Aet 

— • 

(1) (mO) 8 K. B. 109; 7 Tax Cm. 488. (2) 109 L. T. 893; 7 Tax Oaa 286 
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of .4-i90 is not 'all rates, taxes and assessments’ simply, but ‘any tax rate or 
assessment whatsoever. Parliamentary or narochial, for or in respect of the 

said ferry^ etc ’ It seems to me. it is quite clear that the words 

payment of any tax, rate or assessment whatsoever, Parliamentary or paro- 
chial mean what they say, that the exemptioi is not to be confined to parochial 
taxation or parochial rating, but extends to general Parliamentary taxation 
^ch as is defined in the cases to which I have referred, and such general 
Parliamentary taxation includes the income-tax.” His Lordship then referred 
to the case of the Associated Newspapers, Lhnited v. The City of London 
Corporation (1) and stated that as he understood the decision in that case, 
it did away entirely with the meaning which had been attached to the earlier 
cases, namely, the meaning that unless altered by express words, an exemption 
from taxation related only to present and not to future taxation. In the view 
I have taken of the words used in the Permanent Settlement Regulations of 
1793 the two cases last cited have really no bearing. The language used in 
1793 is very different from the language used in the old English Statutes 
referred to in the cases before the House of Lords and before the King’s Bench 
Division. I desire to' repeat again that before effect is given to contentions 
founded on the cases just referred to, it is very important that the exemption 
claimed should be looked at in connexion with the subject-matter of the Act 
in which it is contained and also in connexion with the context in which it 
occurred. Indeed, this has been emphasized by Lord Sterndale, and, if the 
matter is looked at from this point of view, the present case would rather seem to 
be within the line of cases of which the case of Nova Scotia Steel and Coal Co. v. 
Minister of Finance and Customs (2) is an example. 

The language used in Regulation I of 1793 may not inaptly be compared 
with the language used in section 4 of 23 Geo. II, c. XVI, which ran as follows: 
“And it is hereby enacted by the authority aforesaid that all and fevery contri- 
butor and contributors upon this Act duly paying the consideration or purchase 
money at the rate aforesaid at or before the respective days or times in this Act 
before limited in that behalf for such annuity or annuities as aforesaid or 
such as he, she or they may appoint his, her or their respective executors, 
administrators, successors or assigns, shall have, received and enjoyed and be 
entitled by virtue of this Act to have received and enjoyed their respective 
annuity and annuities so to be purchased out of the moneys by this Act appro- 
priated or appointed for payment thereof as aforesaid and shall have good and 
sure estates and interests therein for ever, subject only to the proviso or condi- 
tion of redemption in this Act afterwards contained concerning the same ; and 
that all the said annuities to be purchased on this Act and the principal moneys 
paid for the same and every of them during the continuance thereof shall be 
free from all taxes, charges and impositions whatsoever.” Now, the first 
EngUsh Income-tax Act was Mr. Pitt’s Act in 1798, 5 years after Lord 
Cornwallis’s Proclamation (incidentally, it may be remarked that in 1793 
income-tax was not thought of anywhere in the British Empire— not merely in 
India but not even in the British Islands), but nobody has ever contended t^t 
notwithstanding the provisions of the Loan Act referred to above, by which 
the English national debt was contracted, that in a general tax upon income 
the exemption referred to above was at all appUcable. The case of the present 
assessee is nowhere near so strong. In one sense, I agree that every form of 
taxation is indirect taxation of income from land of whatever character it is 
or may be but it is indirect Uxation of land, it is certainly not within the 
pledge which was given in 1793, assuming that on the words used the inference 
may be legitimately drawn that a pledge such as the assessee argues was given. 


(1) '(1916) 2 A. C. 429. 


(2) (1922) 2 A. 0. 176. 
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On all these grounds 1 am of opinion tliat income from land, subject to the 
exemptions in the Income-tax Act, is liable to be assessed to income-tax and 
that the answer to the third question subject to the said exemptions is in the 
affirmative. The answer to the second question, subject as stated above, is 
also in the affirmative. 

BUCKLAND, J. — I concur. 

SUHRAWARDY, J. — I have had the advantage of reading the judgment 
to be just delivered by ray learned brother Mukerji, J., and I agree with him 
in his reasonings and conclusions. 

PANTON, J. — I agree in the judgment delivered by my learned brother 
Mr. Justice Ghose. 

MUKERJI, J. — The two questions referred to the Full Bench are: — 

II. Whether income derived from such of the above sources as were 
not taken into consideration at the time of fixing the jama at the time of the 
Permanent Settlement is assessable for income-tax purposes. 

III. Whether having regard to the terms of the Permanent Settlement 
Regulations, income derived from the above sources in permanently-settled 
estates is liable to assessment to income-tax. 

The “above sources” referred to in these questions are: (t) jalkar or 
rents received from fisheries; (u) ground rent from land used for potteries; 
(w) ground rent from land used as brickfields; .(*v) fees received from the 
tying up of boats against the assessee’s land; (u) fees received from land tised 
for storing purchases of crops (paiali ) ; (vi) fees received from cart-stands; 
(vh) punyaha nazar or nazar paid by tenants of agricultural holdings at the 
beginning of the zemindari year; (vin) nazar for petitions presented tp the 
zemindar, dealing with questions of succession, settlement and partition ; 
(ix) ground rent for permanent shops at hauis and bazaars; and (x) stall fees 
paid by temporary (daily) sellers at hauts and bazaars. 


To answer these questions it is necessary to appreciate the true nature 
and effect of the settlement that was meant by the Permanent Settlement. 
This, no doubt, has to be gathered primarily from the regulation dealing with 
it, viz.. Regulation I of 1793, but there are expressions used in that regula- 
tion, to realise the exact import and significance of which reference must 
be made to some of the other regulations that were passed at the same time, 
and a brief survey also of the history of events that led up to them is more 
than necessary, e.g., such expressions as the following: “the limitation of 
public demand upon the land” (Section I); “the jama assessed upon then- 
lands under the regulations would be continued after the expiration of ten 
and remain unalterable for ever” (Section II, Article I); “to declare 
the jama which has been or may be assessed upon their lands, under the 
regulations abovementioned, fixed for ever” (Section III, Article II)* “at 
the expiration of the term of the settlement, no alteration will be made i the 
asMSsment which they have respectively engaged to pay but that they and their 
heirs and lawful successors will be allowed to hold their estates at anoh 
jumsment for ever” (Section IV, Article 111); “they and their heirs ^d 
lawful successors shaU be allowed to hold their respective estates at such 
assent for ever” (Section V, Article IV); “such indiviS and Zr 
heirs and lawful successors shaU be permitted to hold the land at the assess 

transferred for ever” (Section VI, Article V) * 
times Ike public assessment upon the lands has never been 
toed the zemindars, independent talukdars or other actual Dronrip 

tors, of land,^with or on behalf of whom a settlement hTbeeTor marbe 
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concluded, are to consider these orders fixing the amount of the assessment as 
irrevocable and not liable to alteration by any persons whom the Court of 
Directors may hereafter appoint to the administration of their affairs in this 
country’^ (Section VII, Article VI) ; and “for the limitation of the public 
demand upon the lands the net income and consequently the value (indepen- 
dent of any increase of rent obtainable by improvement) of any landed 

property will always be ascertainable by a comparison of the amount of 

■ the fixed jama assessed upon it” (Section X, Article IX). 

Up to 1793 no general Code of law had been enacted for India; rules and 
orders were passed from time to time, but no systematic Code was framed. 
Regulation 1 of 1793 was passed on the 1st May, 1793, and on the same day 
forty-seven other regulations were passed. The regulation consisted of the 
Proclamation of Lord C’ornwallis of the 22nd March, 1793, and was made law 
from that date. The proclamation was addressed to the “zemindars, inde- 
pendent talukdars and other actual proprietors of land paying revenue to 
Government in the provinces of Bengal, Bihar and Orissa.” The opening 
words of Regulations XIX and XXXVll of 1793 and the first paragraph of 
Regulation II of 1793 explain the basis of the permanent settlement: “By 
the ancient law {custom, perhaps, would have been a better word) of the 
country, the ruling power is entitled to a certain proportion of the produce 
of every bigha of land (demandable in money or kind according to local 
custom). Unless it transfers its right thereto for a term or in perpetuity, or 
limits the public demand upon the whole of the lands belonging to an in- 
dividual, leaving him to appropriate to his own use the difference between 
the value of such proportion of the produce and the sum payable to the public 
whilst he continues to discharge the latter” (Regulation XIX of 1793, Sec- 
tion I; see also Preamble to Regulation XXXVll of 1793) and “As being 
the two fundamental measures essential to the attainment of it, the property 
in the soil has been declared to be vested in the landholders; and the revenue 
payable to Government from each estate has been fixed for ever” (Regulation 
II of 1793, Section I) What is this “public demand” or “ revenue ” that 
was intended to be limited or fixed for ever, and what was the jama or 


“assessment” that was so fixed? 

When by virtue of the grant of the Diwani in 1765 the task of administer- 
{■ntr the land and the revenue devolved upon the Company’s servants, they 
found it too difficult for them to perform. They had been previously occupied 
solely in pursuit of trade and had very little opportunities of acquiring the 
Lowledge and experience, and accordingly they were placed in an 
requis nn<iition They followed for some time with little or no change 

TdSratL: wMch had obtained before It rvould be te^ous 

the chan, ea tha^ 

‘“d rL'tLr'ofT Permanent Settlmenr^nd this need not be done for 
and the time ot tne noteworthy that in 1769 a letter of instruction 

our ,P"jP“g“„ervisors who were just then appointed to superintend 

was issued to the biiper^ , the country in collecting 

the Indian f justice— f memorable document— setting forth 

the revenue and sf»rimulous care .the duties that they had to 

with was to hold some elaborate enquiries. The two 

discharge, chief among. j j revenue was concerned, were 

main objects of these ‘f;’ X received from the ryot as his income 

to f,x the amount ^at the .en^ 

pLlorm^^^ the enquiries were loohed 
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upon with suspicion by those for whose benefit they were meant Accordingly, 
the directions were countermanded and minute scrutinies were prohibited. 
The condition of the country was as unhappy as ever, and notwithstanding the 
Great Famine of 1770 and the consequent mortality and the decrease of cul- 
tivation, the standard of collection of revenue was maintained, nay it rather 
improved in consequence of violence and oppression and imposition of 
assessment on existing ryots to cover the loss that had been sustained by reason 
of the death or absconsion of others. In 1771, the Court of Directors sent out' 
instructions to stand forth as the Diwan and by the Agency of the Compa,ny*s 
servants to take upon themselves the entire care and management of the 
revenues. Prom 1765 to 1771, with the exception of the 24-Parganas, Burd- 
wan, Midnapore and Chittagong, the other districts were left under Indian 
management. Bihar had been settled for a term of years, but the settlement 
for the revenue, mal, and sayer, in Bengal and Orissa had up to this time been 
from year to year. These settlements were made in some instances with land- 
holders, in others with farmers, or when the former declined to engage for the 
revenue and no adequate proposal was made by the latter, the rents payable by 
the under-tenants used to be collected by the officers of Government under kha$ 
management. This fluctuating system was impolitic and fraught with evil. 
The old assessment at which revenue was collected was found to be too much 
for the country to bear and, accordingly, in 1772 measures were adopted with 
a view to make a quinquennial settlement of Bengal and Orissa. This settle* 
ment was made for the most part with farmers, as it w'as thought that the real 
value of the country could be better ascertained by letting it out in farm for 
a term of^ years to the highest bidder. Speculators, having no idea of the 
real capabilities of the country and incited by hopes of making the same large 
profits as could be reaped under the old system which was not particularly 
keen about punishing extortion or oppression, intervened and readily agreed 
for sums which eventually they were unable to pay. Experience thus showed 
the quinquennial settlement to be a mistake. In 1776, the Governor-General 
in Council submitted to the Court of Directors for approval a scheme for 
making life settlements with the zemindars, but it was not approved for certain 
weighty reasons”. In 1777 and thereafter, annual settlements were again 
made under the orders of the Court of Directors, preference being now given 
to zemindars whenever they were willing to a reasonable assessment. 


CO c. 25, was passed by the British Parliament, 

section 39 of w’hich required to give orders “for settling and establishing upon 

principles of moderation and ju-stice, according to the laws and constitution 

ot India, the permanent rules by -which the tributes, rents and services of the 

rajas, zemindars, polygars, talukdars and other native holders should be in 

nm^r United Company”. In obedience to these re- 

quirements, orders were transmitted two years later to the Government of India 

condition of the landholders and other inhabitants 
fnr the establishment of permanent rulS 

foLded^nn and collection of the revenue and administLion of justL 

founded on the ancient laws and usages of the country, so as ” to fix a permanent 

vears, and that the ^ttlement 
at practicable instance, be made with the zemindars, rules bein'* 

at .he same time made for maintaining the rights of other classes aoeordiniz tn 
he n^ges of the country,” and they sent orders for decenSl sSment in 

W eSrtre"a?at SlnU? 
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of the settlement that was made by llie Decennial Settlement may best be 
gathered from what Mr. Harrington says about them in his Anal 3 *sis of the 
Bengal Regulations, Vol. II. pp. 174-177. He says thus: 

“On receipt of these instructions, the most p.ar'icular local enquiries were 
set on foot, to obtain all possible information of lie former and present state 
of the several districts; the condition of the landholders and tenants of every 
description; their rights under the !Moghul Government before its decline; the 
laws and usages which had since prevailed in settling the rents payable by the 
ryots, dependent talukdars, and other under-tenants, to the zemindars, inde- 
pendent talukdars, and other superior landholders; what new impositions and 
exactions had been introduced under the Companj^’s administration; what 
rules were required for securing the inferior occupants and immediate culti- 
vators of the soil against oppression and extortion; and generally what mea- 
sures should be adopted to remedy existing, defects and abuses in the adjust- 
ment and collection of the land rents as well as in the gunge, haut, bazar, and 
other duties levied under the general denomination of Sayer. Detailed accounts 
of the assessment and a'ctual collections in past years were also procured, 
with every other document which appeared material for determining a stand- 
ard revenue for future years, such as the orders of the Court of Directors 
prescribed, and the landholders might be able to pay without distressing their 
tenants; and the voluminous reports of the Collectors, Board of Revenue, and 
other public officers, upon the inquiries made by them, were abridged and 
brought forward in a collective view, by a Member of the Government eminent- 
ly distinguished for his talents, knowledge and experience whose minute on 
the settlement of Bengal, recorded the 18th June, 1789, was subsequently 
noticed by the Court of liirectors as a ‘comprehensive and masterly disser- 
tation, which not only exhibited and methodized the most material parts of 
the reports from the Collectors of the Bengal Province, but afforded new and 
important communications from himself, supplying, in various respects, what 
they wanted, delineating with great clearness the past financial system and 
history of Bengal, examining with candour those points in it which have been 
subjects of controversy, investigating with patient judgment the best system 
for that country, the difficulties which may attend it, the means of obviating 
them, and in fine, proposing from the w'hole a set of regulations for carrying 
into execution the orders of the Court respecting the decennial .settlement so 
as to secure justice, both to the Government and to the subject ; and to prevent, 
in future, those abuses, which either exist or may be apprehended, in the 
detail of the collection.’ On consideration of this document, with the papers 
which accompanied it, and a further minute from the same Member of Govern- 
ment, on the settlement of Bihar, recorded 18th September, 1789, the Governor- 
General in Council passed the rules, afterwards incorporated with amend- 
ments in Regulation VIII of 1793 The prima^ rule 

directs that ‘ a new settlement of the land revenue shall be concluded tor 
a period of ten years, to commence with the Fussily, Villaity, and enga 
year 1197, for Bihar, Orissa and Bengal respectively.’ 

ing rule it is ‘ at the same time, notified to the proprietors of land with whom 
the settlement may be concluded, that the assessment fixed by the decennial 

settlement, will be continued after the expiration of the ten 

unalterable for ever ; provided such continuance shall meet with the approb 

tion of the Honourable Court of Directors, but not otherwise. 

Then followed that memorable controversy between Lord Cornwams 

and thr^nfbers of his Government in which Put„ forward^^^^^^^ 

ments for fixing “ the Government demand a. increasing 

to he adopted to gfford an opportunity to the landholder of mcreasing 
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his profits by the improvement of his lands/' He was of opinion that the 
potta regulations and a general reservation of the right of the GoverMent 
to interfere for the protection of the ryots and the prohibition of new aotoaos 
and such other small remedial measures would siiffieiently protect the ryots 
and that the view of his opponents did not warrant the postponement of a 
measure which he deemed “ best calculated to promote the substantial interest 
of ♦he Company and of the British nation as well as the happiness and pros- 
perity oftbe natives of India.” The Court of Directors on examinifig the 
materials placed before them were strongly in favour of a permanent settle- 
ment and signified their approval of the decennial settlement being made per- 
manent. They wrote back to that effect, expressing their intention in these 
words: ” It being our intention in the whole of this measure effectually to 
limit our own demands, but not to depart from our inherent right, as Sove- 
reigns, of being the guardians and protectors of every class of persons living 
under our Government.” etc. The decennial settlement was thereupon made 
permanent by the Proclamation, dated the 22nd March, 1793. and subsequently 
enacted into Regulation I of 1793 as already stated. As regards the effect 
of the permanent settlement, in so far as its broad features are concerned as 
affecting the relations between the State, the zemindar and the ryot, two 
radicall}’^ distinct views are sometimes taken. The advocates of one view say 
that before the permanent settlement there was a declaration by Government 
that it was necessary to secure the ryots in the perpetual, and undisturbed 
possession of their lands; that of the three parties concerned, viz,, the State, 
the zemindar and the ryot, the rj'ot’s was the .dominant right, that is to say, 
he was proprietor; and the demand upon him was that of the State for a gross 
amount limited by custom and this was specifically limited by the regulation 
of 1793, out of which the State remunerated the zemindar; that the State was 
not the proprietor of the soil ; its rights were limited by custom to the money 
value of a specific proportion of the produce of the land, and the authors of the 
permanent settlement limited it further by enactments which if carried out, 
according to the intention of the Legislature, would have given the same 
immunity to the r>'ot as is enjoyed by the zemindar against enhancement of 
rent from a rise of ]irices; and that the so-called proprietory right of the 
zemindar was a very limited one, and it was so greatly restricted that it was 
not dominium but serviius — a rent charge or, strictly speaking, a revenue 
charge upon property which belonged to another and which the zemindar had 
no power of turning to any use without buying it from the other who was the 
proprietor. The advocates of the other view maintain that there was no 
well-defined customary law, no known or settled rate.s of rent in existence 
in 1793; that the legislation of 1793 left the rights of the cultivator of the 
soil as indefinite and undefined as they were before; that the Government 
deliberately refrained from undertaking the difficult task of defining these 
rights and contented themselves with reser^^ng a general power of interference 
in case of oppression; that the property in the soil which had never before 
been formally declared to be vested in the landholder was declared to be vested 
in them; and that the revenue payable to Government from each estate was 
fixed for ever. 

The rights and duties of the zemindars in so far as they were declared 
by the Permanent Regulations may be matters of doubt. Whether when the 
English settlement was originally established in India they were owners of 
the soil subject only to a tribute to Government as was the opinion of the 
Lord Chancellor in Freeman v. Fairlie (1), or whether they had only certain 
restricted proprietory rights in the revenue which may fdrly be considered 


(1) (1886) 1 H. I. A. 805. 
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rights in the I^ofluce of the soil, and so in The soil itself, may be a matter of 

to h^rt^^l and emimeration of the classes 

to be settlecl w.th and by the recital of such settlement, (e.^., the re-ulaW 

i™Y it^w R**PwIation TT of 1793. and Regulation>III of 

nmisnr^nf ^'Jphts of the actual cultivators and 

possessors of the soil and vest them in the zemindars mav be a debatable 

question, though it seems to be now settled that a settlement with a person for 

the purposes of revenue does not establish any proprietory right in the land 

m favour of the person settled with, if he did not already possess that right 

IS made with Government ,only as to their claim to their revenue {Juggut 
M.ohm% Dossee v. Mossummut Sokheemoncy Dossee (1)). Whether the rights 

soil were left as uncertain or unsettled as before or 
whether they were sufficiently protected in accordance wiih the original 
intention of the Court of Directors or of Lord Cornwallis himself are matters 
on which there may be two opinions. Opinion is also divided on the question 
of the justice, expediency or equities of the measure. The fact, however, 
that the Government limited its own demand upon the zemindar in so far as 
that demand related to the income that was derivable from the lands is a matter 
which can scarcely be doubted or disputed. The true view of this fixity of 
assessment is this: In the time of the Sloghul and Muhammadan Govern- 
ments the share of the State was uncertain, and so the share of the zemin- 
dar; the permanent settlement fixed and made certain the former, but left 
the latter as uncertain as ever. The zemindars thus came to know to a 
penny what they had to pay to the State at all future times. The second 
part of Section VII, Article VI of Regulation I of 1793 runs in these words: 

The Governor-General in Council trusts that the proprietors of lands 
sensible of the benefits conferred upon them by the public assessment being 
fixed for ever will exert themselves in the cultivation of their lands, under 
the certainty that they will enjoy exclusively the fruits of their own good 
management and industry and that no demand will ever be made upon them 
or their heirs or successors by the present or any future Government, for an 
augmentation of the public assessment in consequence of the improvement of 
their respective estates.** No words can be clearer, no promise more definite. 
If language has any meaning, the declaration means that whatever may be 
the income or profits of the zemindar by reason of his having improved his 
estate, the same will not be further touched or taxed. 

But was the public assessment not to be augmented in any way in 
future? The answer must be sought for in the Declaration it.self, and the 
Declaration answers it in this way: It could be augmented in any way, 
so long as the method adopted did not mean to take away a portion of this 
income or profits, qua such income or profits. Indeed, there are the clearest 
possible indications \vithin the regulations themselves to the effect that nothing 
was further from the minds of the authors of the settlement than 

to forego for ever the right to impose taxes or cesses for ever. It is neces- 
sary, .therefore, to examine the sources from which this augmentation was 

contemplated. 

The right of establishing Sayer or internal duties wa.s expressly reserved 
by Section VIII, Article VII, Clause (2) of Regulation I of 1/93, and it was 
expressly stated that one of the consequences which the Government expected 
from retaining the privilege in its own hands was a future opportunity of aug- 
menting the revenue in that way. 


(1) (1871) 14 M. I. A, 289. 
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The Regulations upon this subject were re-enacted in Regulation XXVII 
of 1793. This regulation purported to re-enact with alterations and modifi- 
cations the rules passed by the Governor-General in Council on the 11th 
June and on subsequent dates, for the resumption and abolition of the 
Sayer, or internal duties and taxes, throughout Bengal, Bihar and Orissa, 
and for adjusting and paying the deductions and compensations directed to 
be granted to the proprietors and farmers of estates paying revenue to 
Government and the holders of property exempt from the payment of re- 
venue to Government on account of the duties and taxes abolished. 
The rules for the resumption of the Sayer passed on the llth June, 
1790, were re-enacted in Section 11 of this regulation. By these rules the 
right , of the zemindars to collect the Suyer was taken away, compensation 
being given for the loss thus caused to them and the revenue derived from 
these collections was consequently excluded in assessing the jama at the 
time of the decennial and permuneut settlements. The rules for the aboli- 
tion of the Sayer passed on the 2bih July, 1790, were enacted in Section. IV 
of this Regulation. This section enacted: “The privilege of imposing and 
collecting internal duties has been resumed from the landholders, and taken 
exclusively into the hands of Government for the purpose of reforming 
abuses in these collections, and theBeby affording benefit to the commerce of 
the country, as well as general ease to its inhabitants. For the more effec- 
tual attainments of these objects, the Governor-General in Council has now 


resolved that ail duties, taxes and other collections coming under the de- 
nomination of Sayer (with the exception of the Government and Calcutta 
customs, the duties levied on pilgrims at Gaya and other places of pilgrim- 
age, the abkarry or tax on spirituous liquors, which is to be collected on 
account of Government agreeably to former orders, the collections made in 
the gunges, bazaars and Ir.iuts situated within the limits of Calcutta, and such 
collections as are confirmed to tlie landholders, and the holders of gunges 
bazaars and hauis, by the published resolutions of the llth June 1790 ’ 
namely, rent paid for tlie use of land or for houses, shops or other 
buildings erected thereon, or for orchards, pasture-ground or fisheries some- 
limes included in the Sayer under the denomination of phulkar, hunkar and 
jaUar) ; whether made by Europeans or natives, either on their own or the 
pubhc account, in the gunges, bazaars, hauts or other places within the nro- 
Vinces, be forthwith abolished, and that the compensations to be made in 
consequence be regulated by an average of the nett produce stated in the 
pa.st accounts^ for as many years as they can be procured not exceeding ’ ten 
(excluding therefrom such collections as have been prohibited by Govern- 

fow! adjusted, with regard to the collections in Malguzarry 

Lakkeraj lands respectively according to the principles already laid down in 
t^be resolu ions of the llth June, 1790.- It was thus made clear th^reS 

fw ^or houses, siiops or other buildings erected 

SW pasture-ground, or fisheries, sometimes indued in the 

under the denomination of phutkar, bunkar, or jalkar w^ not 
^Mthiu the meaning of the regulations. 


That the right to taxation generally was not given im w nturxW i 

aWrfronr’th“T"H ‘‘ «*' Profit deri“ 

able from the lands was not to be taxed as such. aenv- 

Lord Cornwallis’s minute of the Srd February I7qn . 

circulation on the 7th and recorded on th^ mh ako I i "* 

shadow of a doubt that the Oovernment of 1789 1793'ennf i 
peeled lha. Iho in.proved condition of allldaTe ' woL 

ahd requuemenU of Govermueut to be juovided by other fort of KoT 
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He said: “There is this further advantage to be expected from a fixed 
assessment, in a country subject to draught and inundation, that it affords 
a strong inducement to the landholder to exert himself to repair as speedily 
as possible the damages which his lands may have sustained from these cala- 
mities; for it is to be expected that when tlie public demand upon his lands 
is limited to a particular sum, he will employ evei*y means in his favour to 
render them capable of again paying that sum and as large a surplus, for 
his own use". . . . “The maxim that equality in taxation is an object 
of the greatest importance, and that in justice all the subjects of a State 
should contribute as nearly as possible in proportion to the income which they 
enjoy under its protection does not prove the expediency of varying the de- 
mand of Government upon the lands; on the contrary, we shall find that, in 
countries in which this maxim is one of the leading principles in the imposi- 
tion of taxes, the valuation of the land on which they are levied is never 
varied. In raising a revenue to answer the public exigencies, we ought to 
he careful to interfere as little as possible in those sources from which the 
wealth of the subject is derived. Agriculture is the principal source of the 
riches of Bengal; the cultivator of the soil furnishes most of the materials 
for its numerous manufactures. In proportion as agriculture declines, the 
quantity of those materials must diminish, and the value of them increase and, 
consequently, the manufactures must become dearer, and the demand for them 
be gradually lessened. Improvement in agriculture will produce the opposite 
effects. The attention of Government ought, therefore, to be directed to render 
the assessment upon the lands as little burdensome as possible : this is to be 
accomplished only by fixing it. The proprietor will then have some induce- 
ment to improve his lands; and as his profits will increase in proportion to 
his exertions, he will gradually become better able to discharge the public 
revenue. By reserving the collection of the internal duties on commerce, 
Government may at all times appropriate to itself a share of the accumulating 
wealth of its subjects, without their being sensible of it. The burden will also be 
more equally distributed; at present the whole weight rests upon the land- 
holders and cultivators of the soil.” 


Almost contemporaneously with the Permanent Settlement on the 6th 
March, 1793, Lord Cornwallis wrote to the Court of Directors: “We think 
this a proper opportunity to observe, that if, at any future period the public 
exigencies should require an addition to your resources, you must look for 
this addition in the increase of the general wealth and commerce of the 
country and not in the augmentation of the tax upon the land. Although 
agriculttire and commerce promote each other, yet in this country, more than 
in any other, agriculture must flourish before commerce can become exten- 
sive The materials for all the most valuable manufactures are the produce 
of its own lands. It follows, therefore, that the extent of its commerce must 
depend upon the encouragement given to agriculture; and that whatever 
tends to impede the latter, destroys the two great sources of its wealth. At 
present almost the whole of your revenue is raised upon the lands; and any 
attempt to participate witli the laiitUiolcler.s in the proiluce ot the waste 
lands would (as we have said) operate to discourage their being brought into 
cultivation and, consequently, prevent the auppnenta ion ot articles tor manu- 
t^ture or export. Tlie increase of cultivation (which nothing but per^t- 
UnT^he landLders to reap the beneht of it eau affect) will be productive 
ot”fhc opposite consequences. To what extent the trade and manufactures of 

tL co^try may increase under the very liberal mpsures which have been 
count y y sxibjects to convey then* goods to Europe at a 
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that it -will far exceed general expectation; and the duties on the import 
and export trade {exclusive of any internal duties which it may in future he 
ihoxtpht advisable to impose) that may hereafter be levied^ will afford an 
ample increase to your resources without burdening the people or affect- 
ing in any shape the industry of the country.’* 

In 1811 the Court of Directors said: “It was, indeed, imagined at the 
period of the establishment of the Bengal settlement that in proportion as 
the effects naturally to be expected from an enlarged and liberal policy were 
developed, in proportion as the land was improved, activity given to com- 
merce and as the people were enriched, our Government would be able, by 
means of taxation on the necessaries or luxuries of life, not only to indemnify 
itself for the sacrifices it had made and for any contingent loss which it might 
sustain from the depreciation of money, but that our revenue might 
be made to advance in equal proportion with the prosperity of the country 
and that both would go on flourishing in rapid progression.” 

Thus, at the time and within 20 years of the Permanent Settlement, the 
source of such fresh taxation was clearly indicated. The italics in the ex- 
ti^ts given in the above three paragraphs are mine. 

A reservation of a right to impose further tax on the income or profits 
of the land which was given to the zemindar as the fruits of his own labour 
cannot be gleaned from any quarter. Whether a portion is taken as revenue 
and another under the head of income-tax, both are demands of the State, 
and when in assessing the revenue, a guarantee was given of its fixity and 
a declaration was made that the balance will not be altered at any time, to 
impose a further tax on the income or profits does away with that fixity and 
alters that which was guaranteed to be unalterable. The question whether 
the income or profits now made was then taken into account or the sources 
from which they are now made were in those days unknown or not in exist- 
ence does not affect the matter, in view of the Preamble to Regulation II of 
1819 and the Preamble as well as section 31, Cl. (2) of Regulation VIII of 


The argument that it was only the revenue payable by the lands and not 
the entire demand of the State for all income qr profits referable to the 
Mtates was fixed by the Permanent Settlement loses sight of the fact that 
income ox profits from fisheries were taken into accouirt. The object of the 
settlement in exempting from further burden income which hAd already 
paid toll to the State in the shape of land revenue was primarily to nroteot 
and improve agriculture, as that then was the chief 80^*06 of income and 
the exemption of agricultural income from the operation of the Income-tax 
Act perhaps indicates a continuity of policy on the part of the Legislature 
m that respect. This to my mind is the inwardness of the doubt expressed 
by the learned Judges who constituted the Full Bench in the case of The Chief 
t^m%ss%oner of Incomedax, Madras v. Zemindar of Bingamvatti (1) as to 
the meaning of “Agricultural income.” The words of the Settlement how- 
ever, are clear enough as indicating an intention to leave untouched for all 
times to come, the surplus that the landholder will be able to derive as income 
or profits from the lands of his estate. 

It may not, perhaps, be right as a matter or method of eonstruotidii in 
OTder to construe the Income-tax Act, XI of 1922, to put it side hv 

Reg^tion I of 1793 without taking into account the events that have hap 
pcned during and the changes that have been wrought by the long yews 


(1) 1 I. T. C. Wl. 
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tl^ separate the two enactments, but such a comparison is not altogether 
without its purpose. If the income-tax was sought to be levied upon per- 
manent settlement zemindars while Regulation I* of 1793 was yet in sight, 
would it not have been understood as having taken away from the fixity of 
the State demand and altered the income and profits the unalterable charac- 
ter of which the Regulation had assured? 

The above, in my opinion, is the relation between the two enactments, 
but we are yet on the threshold of the enquiry. It is not disputed that 
the Legislature has absolute right to abrogate, modify or destroy any right 
or privilege, even if it be of its own creation. What we have then to con- 
sider is whether the Legislature has done so, expressly or by necessary impli- 
cation, in this particular case. 

As a guide to the construction of this Act, to argue on the basis of other 
Acts, e.g., the Zemindari Dak Cess Act, the Road Cess Acts, the Public 
Works Cess Act, the Embankments Act, the Drainage Act, the Bengal Muni- 
cipal Act, the Court of Wards Act, the Village Chaukidari Act, the Court 
Pees Act, the Stamp Act, the Bengal Settled Estates Act, the Probate Act 
and the like— enactments relating to what is said to be direct or indirect 
taxation — is, I say with all respect, to argue on the strength of a palpably 
false analogy, so long as the absolute privilege of the Legislature to which 
I have referred is not disputed. These legislations, most if not all of them, 
may be justified as imposing taxes in return for services rendered, facilities 
offered or benefits coiif erred. In some of them reference is made to *‘laild” 
or the income or profits arising or derivable therefrom as affording a basis 
for calculating the amount of the imposition. In others the imposition is, 
no doubt, an additional burden on the lands, or viewed in another way forms 
a deduction from the income or profits of the lands, but the language that is 
used leaves no doubt as to the intention that the imposition should operate 
as such. If justly or unjustly these enactments have been passed and the 
intention to interfere w-ith the zemindar’s income of profits from the lands 
permanently settled with him is clear, what help do^B it afford us in con- 
struing Act XI of 1922? In my opinion it is of very little consequence if the 
Legislature has put a different meaning on “the fixity of public demand” 
from what it obviously bears or chosen to violate the fixity more than half a 
cetrthry after, if it be established that it has done so. 


A consideration of the earlier enactments relating to income-tax is, 
perhaps, more profitable. To turn ihen to the earliar enactments. In Act 
XXXII of 1860, section 1 provided that “ there shall be collected and paid 

for and in respect of the property and profits mentioned 
in the several schedules.” Schedule 1 ran in these words: “For and in 
respect of the property in and profits arising from all lands and houses in 
India.” Schedule 2 ran thus: “For and in respect of the annual profits 
arising to any person residing in India from any kind of property whatever, 
whether situate in India or elsewhere. . . .” The rules applicable to 

Schedule 1 are contained in Part VII and they expressly refer to lands per- 
manently settled {vide Rules 1 and 4). This Act remained m force from the 
Ist of July, 1860, to the Ist of August, I 860 . There can be no question that 
this Act referred to “ All lands and houses in India”, “any kind of pro- 
perty . in India”, and the rules provided for computing the aMesa- 

ment'on permanently-settled lands. The next important Act to which re- 
ference need be made is Act Vlli ot 1872. The Preamble ““y*- 
purpose of imposinir duties on income srisiui? from offices, P”' 

fessioni or trade.” The mode of assessment is differently 
regards “ Duties on offices” (Part II), ” Duties on proffts of companies. 
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(Part III), Duties on interest on Government Securities.” (Part IV), 
while Part V deals with ‘‘All other income.” Section 16 says; “A yearly 
duty' of two pies for every rupee shall be levied upon (dl incomes of one 
thousand rupees per annum or upwards, not chargeable under Part II, Part 
III, or Part IV of this Act.” Section 21 says : “Owners of lands or houses 
occupying the same shall be chargeable in respect of the annual value thereof 
at 9/lOths of the full rent at which such lands or houses are worth to be 
let for the year.” Then follows a provision for making special rules for 
calculating the assessment, when the income is derived from land paying 
revenue. This Act made all incomes including those derived from lands 
assessable to tax, and there is no reaapn to suppose that it intended to ex- 
clude permanently-settled lands. This Act reipained in force for one year 
only. To take Act II of 1886 next. In this .^ct a marked departure is 
noticeable, the Preamble states: “Whereas it is expedient to impose a tax 
on income derived from sources other than agriculture.’' The charging 
section is section 4. The exceptions are mentioned in section 5 in which 
“land” is mentioned by way of exception, and it points to the sources of 
income as specified in the first -column qf the Second Schedule, This Sche- 
dule is divided into four parts. Part J relates to salaries and pensions. 
Part II, profits of companies, Part III, interest qn securities, and Part IV, 
other sources of income. This last is stated to be “any source of income 
not included in Part I, Part II or Part III of the schedule.” The provisions 
of the Act relating to mode of assessment and collection say nothiug as to 
revenue whether temporarily or permanently settled. The word “lands” 
does not come in at all as a source of income, unless it comes under “Any 
source” in Part IV. The language of Act VII of 1918 need not be sepa- 
rately considered, as it is repeated with but slight alteration in Act XI of 
1922. The structure of this Act again is radically different from the Acts 
of 1860 and 1872 and there are also points of difference between it and the 
Act of 1886. The Preamble is neutral. It states : “Whereas it is expedi- 
ent to consolidate and amend the law relating to income-tax and super-tax” 
and the schedule of enactments repealed refers to the Act of 1918, and the 
ame^ing Acts of 1919 and 1920. “Total income” is defined in section 
^ (15) as meaning total amount of income, profits and gains from all sources 
to which the Act applies, computed in the manner laid down in section 16. 
If one looks for the sources to which the Act applies, one finds a negative 
m the eight classes of income specified in section 4, sub-section <3), as being 
the income to which the Act does not apply. The affirmative ia found in the 
aharging section which is section 4. that section says: “Save as herein- 
a^r provided, this Act shall apply to all income, profits or gains, as describ- 
ed or comprised in section 6, from whatever source derived, accruing, arising 
or received in British. India or deemed under the provisions of this Act to 
accrue or arise or to be received in British India.” The section, therefore 
refers only to section 6 which, instead of definitely exhausting all the sources 

otherwise provided by this Act, the fol- 
lowing heads of income, profits and gains, shall be chargeable to income-tax 

appearing : (t) salaries; («) interest on seouri- 
nes, (m) ^operty; (jv) lasiness; (v) professional earnings; and (vi) other 
soirees. OrdinarUy, one should have expected profits from lands to come 
^er the head, of ‘Property* but section 9 which provides for the mode^f 
Moment of property clearly Umits it to buildings or lands appurtenant 

or profit from lands, permanently or temporarily settled 
.^erefore must come, if at aU, under the head of ‘‘Other ^urce?” mv 
then should not Other sources ” include only those soorees as rfr 
able; and why shonld the exprewioii ^be taken as oompriamg the in^e or 
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profits of all Jands irrespective of v.-hether they are taxable or not? The policy 
of the shortlived measures of 1860 and 1872 need not necessarily have been 
continued in 1886, and for the matter of that there is nothing to indicate a 
continuity of policy from even 1886 to 1922. We are not permitted to 
specmlate as regards the policy or the intention of the Legislature. What 
we find for certain is that the Act of 1922 does not make all persons taxable, 
nor all lands taxable, nor all income taxable, nor again all sources or all other 
sources taxable. 


To this view two objections are possible : One is the difficulty created 
by the definition of “Agricultural income” as contained in section 2, sub- 
section (1), which includes such income from permanently as well as non- 
pennanently-settled estates. This difficulty, however, is more apparent 
than real, because if income or profits from permanently-settled estates 
were meant to be kept outside the purvie^ of the Act the definition will 
cover only such land as is assessed to land revenue and is not permanently 
settled. The other difficulty is as regards income from lakheraj or revenm- 
frec lands. But is this a difficulty? A review of the law relating to 
lakheraj grants, of which the foundation is Regulation XIX of 1793, is to 
be found in the case of Hurryhur Mukherjee v. Madhab Chandra Babu (1). 
If these lands have been exempted from revenue for ever the Act 
will not apply to them, that is all. There is no equity about the tax and 
no equitable consideration can come in on the question of construction of 
a taxing statute. 

Canons of construction laid down in authoritative decisions to which our 
attention has been drawn are very difficult of application in particular cases j 
they depend upon so many considerations; but it is just as well to refer to 
some of them here. 


One of the cases upon which reliance has been placed on behalf of the 
assessee is Associated Newspapers, Limited, and others v. Corporation of the 
City of London (2). In that case what happened was this: Section 51 of 
7 Geo. Ill, c. 37, vested the lands reclaimed from the river Thames under the 
pro^'isions of the statute in the owners of the adjoining lands and wharves, 
free from all taxes and assessments whatsoever. Section 169 of the City of 
London Sewers Act, 1848, enacted that every sewer rate and consolidated 
rate should be levied upon every occupier of any house or building in the 
city “whether such persons shall be now liable in respect of such house or 
building to be assessed to the relief of the poor or be not liable to be as^swd 
to the relief of the poor in respect thereof by reason of such house or bmld- 
ing being situate in any precinct or extra parochial place or otherwi^. The 
House of Lords held that the exemption granted by 7 Geo. Ill, c. 37, 
limited by the context to local as distinguished from Imperial taxes, extended, 
to all local taxes and assessments, w'hether present or future, except so far as 
any Act imposing a new tax qualified or repealed the exemption. It was held 
that the words “free from all taxes and assessments whatsoever were not 
repealed by the words of the Act of 1848. It was observed that m London 
Corporation v. ‘Netherlands Steamboat Co. (3) the same statute was con- 
strued as not repealing the exemption contained in some statutes of 1812 and 
1813. It was thus held that it is competent to the 

or modify such an exemption by a sub.sequent enactment, but that it cou 

only be done exprensly and not in general terms ^ 

cases of Kutner v. Phillips (4) Thorpe v. Adams, (5) Attorney-Oeneral v. 


(1) (1871) 14 M. I. A. 152. 
( 4 ) (1891) 2 B. fi67. 


(2) (1916) 2 A. C. 429. 

(5) 


(3) (1906) A. 0. 263 
(1871) L. R. 6 C. P. 125. 
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Horner (1), Barker v. Edyer (2). have been cited in support of the 
maxim Oeneralm Specinlihus non derognnf and as illustrative of the 
principle that a repeal by implication is only efTeoted when the provisions of 
the later enactment are so inconsistent with or repugnant to the provisions 
of an earlier one that the two cannot stand together, in which case the maxim 
Leges posteriores Contrarias ahrogani applies, and unless the two Acts are so 
plainly repugnant to each other that effect cannot be given to both at the 
same time, a repeal will not be implied. Reference has been made to In Be- 
Smith's Estate; Ctements v. Ward, (3) and Fitzgerald v. Champneys (4), 
in the latter of which cases Sir W. Page Wood, Y. C., observed: *‘In passing 
the special Act the Legislatures had their attention directed to the special case 
which the Act was meant to meet and considered and provided all the cir- 
cumstances of that special case: and having done so, they are not to be con- 
sidered by a general enactment passed subsequently, and making no mention 
of any such intention, to have intended to derogate from that which by their 
own special Act they had thus supervised and regulated.*^ The words of 
Lord Coke in Foster*s case (5), have been referred to: “It must be known 
that for as much as Acts of Parliament are established with such gravity, 
wisdom and consent of the whole realm, for the advancement of the Com- 
monwealth they ought not, by any constrained construction out of the gene- 
ral and ambiguous words of a subsequent Act, to be abrogated.” There are 
two other cases upon which the assessee specially relies. One is Oamett v. 
Bradley (6), in which Lord Blackburn said: “There is another rule which 
has been laid down, which I think is a good rule if it is properly applied, 
namely, that where there has been a particular rule established either by 
custom or by statute, where there is some particular law standing, and a sub- 
sequent enactment has general words which would repeal that particular law 
or particular custom if they wer^ taken in all their generality, yet neverthe- 
less the first particular law is not to be repealed unless there is a sufficient in- 
dication of intention to repeal it. It is not to be repealed by mere general 
words; the two maj' stand together; the first, the particular law, standing 
as an exceptional proviso under the general law.” The other case is Pole 
Carew v. Craddock, (7). In this case « ferrj’^ was established by and main- 
tained under an Act of 1790 (30 Geo. Ill, c. 61) which was deemed to be a 
public Act and contained a provision that the then proprietors or their 
respective heirs or as.sigDs “shall not be rated or assessed for or toward the 
payment of any tax, rate or assessment whatsoever, Parliamentary or paro- 
chial, for or in respect of the said ferry. ’ ’ It was held that the principle of 
Assoewted Newspapers, Limited, and others v. City of London, (8) applied 
to Imperial taxes and that the exemption granted hy the statute extended to 
Wb^entary taxes whether in existence at the date of the Act or not, and 
therefore included income-tax, although that tax was first imposed subse- 
quently to the pa.ssing of the Act of 1790. 

o 9*^ the Crown the most important of the cases cited is Nova 

SMtta Steel and Coal Co., Ltd. v. Minister of Finance and Ctestoms (9). In 

agreement with the Government confirmed by a statute of 
laiu. the Company paid a tax on each ton of ore exported by them and were 
exempt from paying any further charge or tax “upon or in respect of the 

th!? Profits Act, 1917, an annual tax was impoaed on 

the net profits of businesses. On the question of exemption by reason of the 

agreement of 1910, it was held that the tax upon the profits was not a tax 


<2) A, a 748, 

(4) 8 J a H. 31. (6) 0615) 11 Go. Rep. SR b. 

(7) (1880) 3 K. 109. (8) (1916) 2 A. C. 429 


(3) L. R. 35 Oh. D. 389. 
(6) L, R. 8 App. Gaa. 244. 
(9) (i928) 8 A. a 176. 
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upon or in respect of the ore exported. ]i was pointed out that in general 
a tax on profits and an export tax on commodities are different impots, 
financially and economically, and cainiot In* id^mtificrl even by the indefinite 
expression “in respect of.*’ Mers(}f Dork^ v, ('nmfron; Jones v. Mersey 
Docks, (1) has been referred, but there is hardb' any room for the application 
of that principle here. The case of Attorney-Gen' rat v. Exeter Corporation, (2), 
has also been referred to, but Hamilton, J. while referring to Foster's case and 
other cases in support of the maxim (ieneralio spccialihns non derof/ant held 
that the maxim was inapplicable to the case before him. 

On a consideration of the authorities referred to above, the conclusion I 
have come to is that there is a clear distinction between Nova Scotia, Steel 
and Coal Co., Ltd. v. Minister of Finance and Customs and the ease here. 
The immunity in that case extended only up to the exportation of the ore 
and by the general words “in resi>ect of” could not extend further, that is 
to say, to such profits as would be derived- bv business on it. This is pointed 
out in the decision itself. In the present case all income or profits that the 
zemindar derived from his permanently-settled estate was exempted from 
further taxation as such' income or profits for ever. The two enactments, in 
my judgment, are not necessarily inconsistent or repugnant to each other, 
and in the words of Lord Blackburn I venture to think that the Permanent 
Settlement Regulation I of 1793 may very well stand as an exceptional 
proviso under the Income-tax Act, XI of 1922. 

The effect of this conclusion, it has been pointed out, will have far-reach- 
ing consequences, as it will follow that royalty on mineral in permanently- 
settled tracts will not be taxable. I am not so sure that this will necessarily 
follow: the royalty may be viewed in quite a different light and in any case 
the zemindar’s right to the minerals under the permanent settlement has yet 
to be authoritatively decided [see Sccretanf of State v. Raja Jyoti Prasad 
Singh, (4)]. 


There is a further consideration which has weighed with me in arriving 
at the opinion that I have formed. The ease of the Chief Commissioner of 
Income-tax, Madras v. Zemindar of Singampatti, (5) was decided by a Full 
Bench of the Madras High Court so far back as February, 1922. I do not 
think it makes any difference that there was a sanad in that case as t^ sanad 
did not profess to go beyond the Regulation, viz., XXV of 1802. The law 
so far as that Presidency is concerned must be taken to have been ^ttled 
then. In January, 1924, the law so far as the province of Bihar and 
is concerned was settled much in the same way. The Inp^^^-tax Act whi^ 
is an all-India enactment has been amended so recently as in 1926 (Act A.A 1 V 
of 1926) and yet no attempt has been made to get nd of those decisions, n 
is said that a provision for an appeal has now been made; but «oes that meet 
the point? It is hardly reasonable to suppose that a fiscal enactment has 

been left neglected in that way. . 

For the reasons given above, I regret I am unable to 
taken by my learned brother C. C. Ghose, J. I vo.ibl, though ® 

good deal of hesitation, answer que.stion III m the j ^ “ 

fhe ten items which, in my opinion, are ineome or u 

referable to the lands. In view of this answer to question III, question 


(1) (U66) U H. UC. 443 at p, 480. (2) (1911) 80 L. J. (K^BO 636. 

(8) (IMS) A. O. 176. ( 4 ) oB I. A. luw- 
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with only such aid as is afforded from within the four corners of the statute 
itself read as a whole, and my conclusions are based on the statute itself, 
though to test their correctness, i have been guilty of digression somewhat 
unpardonable. 

BY THE COURT. — The Reference to the Full Bench is, therefore, dis- 
posed of in accordance with the opinion of the majority of the Court. Nc 
order is made as to the costs of this Reference. 

JUDGMENT OF THE DIVISION BENCH. 

{Eankin, C. J. and Majumdar, J.) 

MAJUMDAR, J. — In the present reference the learned Vakil who ap- 
pears for the assessee confines himself to three items included in the first 
question, namely, item (v), item (vii) and item {viii). 

With reference to item (u), namely, fees received from land used for 
storing purchases of crops (paiaii), what is actually meant by this is given 
in the petition of the assessee which he presented to the Assistant Commis- 
sioner of Income-tax at Goalpara. He means the income which is derived for 
the use of land for storing purchases of food crops, etc. by merchants. Evid- 
ently this does not come within the definition of “agricultural income” as 
given in section 2 of the Indian Income-tax Act. The income so derived is 
not derived from land used for agricultural purposes and, as such, such in- 
come cannot be claimed to be exempt from assessment. 

With reference to item (yii), t.c. punyaha nazar or nazar paid by tenants 
of agricultural holdings at the beginning of the Zamindari year, 1 am of 
opinion that this also does not come within the definition of “agricultural 
income” as given in the Act. This nazar is generally paid by tenants who 
Me actually present on the occasion of the punyaha to the landlord. There 
is no uniformity in the payment of such nazar, nor is there any compulsory 
method for realising such nazar. The tenants, if they choose, might not 
pay any no^ar whatsoever on that occasion and the landlord cannot under 
^ law at present in force enforce his supposed right, nor can the landlord 
demand nazar at a certain uniform rate. It is purely a voluntary payment 
by tenants who take part in the ceremony and who usually are present on the 
occasion. It is not, therefore, an income which is derived from land used 
for agricultural purposes. 

The learned vakil draws our attention to the Full Bench case of Meher 
Bono Khanum v. Commissioner of Income tax, Bengal, (1) and partioularly 
to a passage in the judgment delivered by Mr. Justice Greaves where the 
leai-ned Juage says, retiring to the salami paid to a landlord for recognition of 
the transfer of a non-transferable holding, that “it is money which comes to 

♦K ♦ k • ^ virtue of the fact that he is the owner of the land” and that 
that being so it would be an agricultural income and so exempt from the. 
operation of the income-tax. 

*^^**^’ ^ Bench case the reference Avas in connection with nazar 

paid by a tenant for recognition of transfer of a non-transferable occupancy 
aoidmg. With reference to such a holding the position stands thus in law 
that when such a transfer takes place the landlord is not bound to recognise 
mioh a transfer and that in case the landlord does not recognise such a trans- 
ler, the landlord is free to take khas possession of the holding. When he 
flow recognise such a transfer, that practically amounts to a sort of new 
aettJ^ent with the transferee and the -nacar which, is actually paid on the 
transfer by the transferee really amounts to the capitalized value of a part 


(1) Z I. T. C. 99. 
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of the rent. Under such circumstances, such nazar would be an income 
derived from land, and, as such, would come within the definition of “atfri- 
cultural income”. Though this fact was not referred to prominently in the 
judgment, still the effect of such a transfer and of such a recognition amounts 
m law to a sort of new settlement by the landlord with the transferee That 
being so, the case covered by the Pull Bench altogether .stands on a different 
basis from the present case and can hardly be used in support of the argu- 
ment advanced by the learned vakil in connection with punyaka nazar. 

Then, with reference to item (r/ti), iv. nazar paid for petition present- 
ed to zamindar dealing witli questions of succession, settlement and partition, 
this stands on a worse ground. This has absolutely nothing to do what-so- 
ever with lands used for agricultural purposes unless in a most indirect and 
remote way. The landlord is not entitled to exact from a tenant vazar for 
such petitions, nor is a tenant liable to pay it under any provision of law. 
When the question of succession opens up with regard to a holding no such 
petition is necessary under the law. If the holding be an occupancy holding 
the landlord is bound to recognise the succession, petition or no petition. It 
is only in certain cases tliat certain steps have got to be taken in connection 
with succession of tenures, and those have been provided for in the Bengal 
Tenancy Act. But that has got nothing whatsoever to do with the nazar 
which is referred to in item {viii). 


Then, the item {viii) refers to nazar for petitions dealing with ques- 
tions of succession, settlement and partition. It is not nazar paid for re- 
cognition of succession or partition or for settlement”. Certainly the land- 
lord may be entitled to something for recognising succession or partition or 
for settlement. That would be an income derived from land. In cases of 
partition the landlord may rightfully demand certain fees. In cases of 
holdings and tenures if the tenants choose to partition the same, they can do 
it with the consent of the landlord, and the consent of the landlord may have 
to be purchased and in those cases the fee which the landlord would get may 
come under the definition of “agricultural income” as given in the Act. 
But in this reference we are concerned with the nazar for petitions dealing 
with the question of succession, etc., and not with nazar paid to the landlord 
referred to above, for obtaining the recognition of the landlord in matters of 
succession or partition or for settlement. Such being the case such nazar for 
petitions would not come within the definition of “agricultural income” as 
given in tho Act. So, this item would also be assessable to income-tai and 
would -not be exempt from the operation of the Income-tax Act. 

RANKIN, C.J.— 1 agree entirely in the judgment which has been de- 


livered. 

With reference to the first question put by the Commissioner o^ Income- 
tax the answers to all the items are in the negative. The answer is in the 
negative with reference to items (u), (vU) and (vm) for Ihe reasons which 
have been given by my learned brother and with which 1 entirely agree. 


We make no orders as to costs. 

The judgments now given together with the judpienis given by tlie 
FuU Bench on the second and tliird questions^ (it those have not J’®®" 

in +>iP Pnmmissioner) will be for\vtarded to him qnder the seal of tl» 
court and the signature of the Registrar as provided by section 66 of this Act 


(XI of 1922). 
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[196j IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 
Before Justice Sir Cecil M^alsh, Kt,, K. C. and Mr. Justice Banerji. 

[9th May, 1927.] 

Shib Lai Ganga Ram . . Assessee.* 

V. 

The Commissioner of Ineome-tax, United Provinces , . Referring Officer. 

Income-tax Act {XI of 1922), Sees. 2 (1) and 4 (3 ) — Lands worked as quarries — 
Assessment of quarry profits to iiicotne-tax — Profits taken info account in land revenue 
assessment — If exempt from income-tax assessment — If agricultural income. 

The assessec, owuer aud occupier of vertaiu cultivable but not cultivated lauds contaiu- 
iiig valuable stone quarries, was paying laud revenue to Govenimeut assessed upon the 
basis of the rental value arrived at by taking into account the profits derived from the 
working of the quarries. On an assessment to iucouiC'tax of the quarry profits, the assessee 
claimed tliat as he was paying land revenue based upon tliose profits, he was exempt from 
assessment to income-tax in respect of those profits. 

Held, tliat the ground of exemption claimed by the assessee not being recognised by 
the Income-tax Act, the ])rofits from the quarries which could not be said to be agricultural 
income were not exempt from assessment to income-tax. 

Case [Miscellaneous Case No. 415 of 1927] stated under section 66 of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, United 
Provinces, for the opinion of the High Court. 


CASE. 

Messrs. Shib Lai Ganga Ram of Agra were assessed to income-tax by the 
Income-tax Officer, Agra, on December 7, 1926, the sources of income being 
property” and “business”. A part of the profits assessed under the latter 
head was derived from certain stone quarries situated in Tantpore in the 
Agra District. 


2. Some of the quarries were in existence in 1879, when the last settle- 
ment of the land revenue of Tantpore was made, and a sum of Ks. 213 wa^ 
added on account of the income from the quarries by the Settlement Officer 
when he calculated the assets of the mahal (vide copy of settlement note en- 
closed— Appendix I). The income from the quarries in the village is now 
many times larger than in the days when the settlement was made. 

3. The mahal is temporarily settled as shown by the copy of a translation 
of the settlement engagement enclosed (Appendix II). 

4. At the time of assessment of income-tax the assessees claimed that the 

income from the quarries was agricultural income as it had been assessed to 

land revenue, but the claim was rejected by the Income-tax Officer. An 

appeal was rejected by the Assistant Commissioner of Income-tax who remarked 

W Vi! 1 ?? ^ ® fact land revenue was assessed on the quarries, the income 

cio^ fr could, by no stretch of imagination, be considered to be in- 

come trom land used for agricultural purposes. 

grounds demanded a reference to the High Court On the 

that Assistant Commissioner of Income-tax 

that Tantpore quarries are assessed to land revenue in British India ^ 

being agncultui-al income under section 2 (I) (a) of the Income-tax 4ct • 

arrived at of the definition of ‘agricultui^ iueoie/ 

^ss^tant Commissioner of Income-tax in the uresent muJ 
oug . (Vide copy of the petition attached— rAppendix Hit) * 


*(1»28) I.L.R. 50 All. 08 5 25 A.L.J. 
♦ Not printed. 

U— 54 


816} A.I.R. (1927) All. 703. 
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of *ht‘ wTih Pn ^ T ®***''®'*’ decision 

^ :— In a temporarily settled mahal are the profits derived 

from quarries agricultural income within the meaning of section 2 (1) (a) 

?« *’’« f>-oa the quarries 

m the mahal at the time of the settlement was assessed to land revenue? 

7. In the opinion of the Commissioner of Income-tax the answer is in the 
negative for the reason that under section (2) (1) («) of the Indian Income 

tax Act, iy22, not only must land revenue be assessed, but the land must be 
used for agricultural purposes. 

APPENDIX I. 


Extract from the Settlement Oncer's note, 

, . ^^0 fosi income of the village is, indeed, derived from the stone quarries 
whmh yield very large quantities of excellent stone; large areas of cultivated 
land have been gradually absorbed by the extension of the quarries which 
are dotted about the area between Kakarsna and Tantpore and again south- 
west of Tantpore in the hills. The average income, as shown in the papers 
from the quarries, is about Rs. 200; but this is probably below the mark 
certainly of late years since there has been a demand for the railway work. 
The corrected rental of the lands is Rs. 900. Pargana rates would give 
Rs. 1,495, but as shown above pargana rates are much too high for such inferior 
lands. I rate as shown in Schedule XII and calculate the rental at Rs. 1,157. 
Adding for the income from the quarries 1 estimate the annual assets at 
Rs. 1,380. 


APPENDIX II. 

Translation of Agreement in Form No. 27-a {seitlement of 187p) 

“ We, Nandan Singh and Hira Singh, Lambordars of mahal Ghaskata, 
pargana Kheragarh, agree to pay a revenue of Rs. 700 on condition of Govern- 
ment sanction for 30 years, commencing from 1287 Fasli, or for a period which 
the Government may sanction and thereafter till the next settlement is made. 
We admit that after this if any mine is. discovered the Government has fuL' 
rights in it, and that if any grove of trees now standing, or any part thereof, 
is cut down or decays and is not immediately replaced, the land on which the 
trees stood (if it was excluded from assessment of revenue) shall be assessed 
and the revenue fi:^ed thereon shall be added to the revenue we agree to pay.” 

N. P, Asthana, for the assessee. 


U. 8. Bajpa%, for the Crown. 

JUDGMENT. 

We have no doubt as to what the answer to this question must be. The 
assessee is the owner and occupier of certain land in the Agra District which 
contains valuable stone quarries. These he has been worWng at a profit for 
a very considerable time. In 1879 when the land in question was assessed for 
revenue purposes, the extract from the Settlement Officer’s note, which forms 
part of this case, shows that the revenue was assessed against the then owner, 
upon the basis of the rental value, arrived at by taking into ^ 

fits which he was making from the working of the quarries. That would be 
quite correct if the problem to be solved was the rental value ' ♦ 

was not cultivated land although it had been cultivated, ^e Bettlement 
Officer says:— “ Large areas of cultivated land have been gradually 
by the quarries Taking into account the average 

and adding it to the supposed rental value of the rest I’rrived at a 

at an annual figure of Rs. 1,380. He does not profess, ‘“^ara arrived at a 

reallv accurate figure. Indeed he says that the figures whether 

and that in later years the profits have very much increased. But whether 
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the assef«ee has been paying: too much or too little, there is no doubt that from 
1879 he has been paying: in the shape of revenue a contribution to the public 
funds, based upon the profits made from the quarries. The question is whether 
that relieves liim from the undoubted statutory duty of making a return of the 
profits which he makes from tlie quarries and of being assessed thereon for the 
purpose of income-tax. 

M to hts primer facie liability to pay income-tax upon the profits of the 
quarries, there can be no doubt. Section 4 provides for that in the plainest 
terms. Certain exemptions from liability to income-tax are provided in s^- 
tion 4, and of these the only one material to this case is agricultural income. 
Therefore, we have to see whether the assessee can bring himself within the 
exemption. Agricultural income means rent or revenue derived from land 
which is used for agricultural purposes and is either assessed to land revenue or 
subject to a local rent collected by a Corporation. Nobody can seriously contend 
that profits from the working of quarries and the sale of stone is agricultural in- 
come within the meaning of that definition, or that the quarries themselves 
are land used for agricultural purposes. The assessee, therefore, fails to bring 
himself within the exemption. His real complaint, of course, is that in being 
assessed for income-tax upon the profits derived from the quarries, he is paying 
to some extent twice over, but in order to obtain exemption from liability under 
the Income-tax Act he would have to show that there was some provision in 
the Act which exempted profits which had been either taxed or taken into 
account in assessing revenue for some other State purposes. There is no 
such provision in the Act. 


The Income-tax Act is of a much later date than the settlement in quea- 
tion. and, no doubt, the contingency which has occurred in this case namelv 
of an assessee paying already to some exte;it tax in respect of profits arising 

of the fact that they had been taken into accoun* 
n assessing revenue by Revenue Authorities was overlooked. This, however 
IS no concern of the ^come-tax authorities, who have only to administer the 
Act a., they find .t. mether, in^ew of the fact that a laier Act ha™fmpoaed 
a revenue tax upon the profits of the quarries, which the Revenue Authorities 

account in assessing rental value for another purpoi 
affects the quertion between the Revenue Authorities and the present asll^e 

w/ mml l*ahiUty to revenue is a question which we cannot decide 

s Mrs 

case in para, 6 of the atated 

own?„^: anrl'e^rrarX^fec^Mh^L"*^^ parties to pay thei, 

Apy amotint depositeTb^‘h^%^' % 
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fl96] IN THE HIGH COURT OP JUDICATURE AT CALCUTTA. 

.Tiifiticr S'j/- C. C. Ghnse, Ki. avd J/r. Justice Canintifidc. 

[15th June, 1927.] 

Lai IVIohai) (Saha) Poddar , . Accuscd.peiitwnei’.'* 

V. 

King-Emperor . . Oppostre Party, 

Income-tax Act (XI of 1922), Sec. 37 and Penal Code (XLV of 1860), Sec. 196— 
Production of account books before Income-tax Offleer — .'IrrouJif.? found false — Proceedings, 
if judicial proceedings — Prosecution for offence under Sec. 196, I. P. C. — Legaliiy. 

Ta compliance with a notice issued under See. 23 (2) of I.T. Act the assessee produced 
certain account books and attended before the Income-tax Officer for explaining thesu. After 
investigation the Income-tax Officer found the account books to be false, whereupon the 
assessee was prosecuted and convicted for an offence under Sec. 196, Indian Penal Code. 

Held, that the proceedings before the Income-tax Officer on the production of the 
accounts books were not judicial proceedings, Sec. 37 of the Income-tax Act deeming such 
proceedings to be judicial proceedings, not referring to Sec. 196, 1. P. C. 

Criminal Revision No. 324 of 1927 against an order of the Deputy Magis- 
trate, Dacca, dated the 11th February, 1927. 

Provas Chandra Mitter, Bhagirath Chandra Dost and Sitresih Chandra 
Talvqdar, for the petitioner. 

Khundkar, for the* Crown. 

JUDGMENT. 


This rule must be made absolute and for the following reasons. It 
appears that the petitioner before us is a member of a family who carry on 
an ancestral business in the District of Dacca as cloth merchants and money- 
lenders. The firm in question were asked by the Income-tax authorities to 
submit a return of their income for purpo.ses of assessment of income-tax. 
A return was filed, but thereafter a notice was served on the firm under the 
provisions of section 23 (2), Indian Income-tax Act, 1922, requiring the 
production of certain account books for the 1329 and 1330 B.S. The peti- 
tioner before us as stated above is a member of the firm but he is also a legal 
practitioner at Narainganji. It appears that the petitioner on two days, 
namely, the 8th September, 1925 and the. 25th November, 1925, produced 
certain books belonging to the firm in question before the Additional Income- 
tax Officer. It is said that he attended before the Additional Income-tax Officer 
for the purpose of explaining the accounts contained in the .said boo^s to the 
Additional Income-tax Officer; It was found, however, in the course of further 
investigation by the Income-tax authorities that the books in question were 
false account books and had been prepared for the purposes of the assessment 
of inqome-tax. Thereafter the petitioner along with another Person ^vas pro- 
secuted for having committed an offence punishable under section 196 Indian 
Penal Code. He was convicted and sentenced to pay a fine of Rs. 500 ^ 

be detained in Court till the rising. The petitioner thereafter moved thiff 

Court and obtained the present rule. , , v 

On behalf of the petitioner Sir Provas Mitter has argued that the peti- 
tioner could not be convicted under section 196, Indian Penal Code, ha^n? 
regard to the provisions of section 37, Indian Income-tax Act. Section 37 of 

the Act runs as follows : okoii 

“ The Income-tax Officer, Assistant Commissioner and Commissioner shaU, 

■ - (1927) 31 C. W. N. 996 = 46 C. L. J. 650, A. I K. (1927) Cal. 724, 104 Ind. Caa. 903, 
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him on oath or affirmation, (h) compelUng the production of documents, and (c) 
issuinc commission for examination of witnesses, and any proceeding before 
an Income-tax Officer, Assistant Commissioner or Commissioner under this 
chapter shall be deemed to be a ‘.indicial proceeding’ within the meaning of 
sections 193 and 228, Indian Penal Code.” 

It would appear from what is contained in section 37, Indian Income-tax 
Act that any proceeding before an Income-tax Officer, Assistant Commissioner 
or Commissioner under the chapter in which section 37 finds place (it may be 
noted that a proceeding pursuant to a notice under section 23 (2) is a proceed- 
ing under the said chapter) would be deemed to be a ‘ judicial proceeding 
for the purpose of sustaining convictions under sections 193 and 228, Indian 
Penal Code. As we read section 37. it seems to us to be clear that the 
turc has for the purpose of punishing offences under sections 193 and *-28, 
Indian Penal Code (and under no others) converted proceedings before the 
Officers mentioned therein which are not judicial proceedings, ordinarily, into 
‘‘judicial proceedings”. Section 37, being a penal section, has to be construed 
strictly and as will be seen from what is stated above there is no reference 
whatsoever in the section itself to section 196, Indian Penal Code. Therefore 
having regard to the terms of section 37, it cannot be said that the proceedings 
which took place before the Additional Income-tax Officer on the production 
of the account books on the two dates referred to above were “judicial pro- 
ceedings”. If that is so. having regard to section 37, there is no r(wm what- 
soever in it for attracting into it the provisions of section 196, Indian Penal 

Code. 

The result, therefore, is that the conviction and sentence of the petitioner 
under section 196, Indian Penal Code, must be set aside and the fine, if paid, 
will be refunded. 


[197] IN THE HIGH COURT OF JUDICATURE AT LAHORE, 

liefore Mr. Justice Broadway, Ag. Chief Justice and Mr. Justice Bhtde. 

[22nd June, 1927.] 

Nathu Mai * ■ Asses^cc.* 

V. 

The Commissioner of Income-tax, Punjab and N. W. F. Province. 

Income-tax Act {XI of 1922), Sees, 25 (3) and 66 (3) — Hindu joint family, disruption 
of — Bueinees carried on by joint family allotted to one member on partition-^laim for assess- 
ment under Sec. 25 (3) — Question, if one of lavo. 

The question of the legal effect of the disruption of a Hindu joint family on the 
right of a member thereof to claim the benefit of an assessment under Sec. 25 (3) of the 
Income-tax Act in respect of a business originally carried ou by the joint fan^ly and 
allotted to him as his share in the partition is one of law in respect of which the Court 
will direct the Commissioner to state a ease under See. 66 (3). 

Application [Miscellaneous Petition No. 765 of 1926] under section 66 (3) 
of the Income-tax Act (XI of 1922) for an order directing the Commissioner 
of Income-tax, Punjab, to state a case for the opinion of the Court. 

Mehr Chand Mahajftn, for the aasessee. 

Jagan Nath Aggarwal, for the Crown. 

JUDGMENT. 

It appears that one Nathu Mai and his six sons constituted an undivided 
Hindu family Carrying op business at Amritsar, one of their firms being styled 
Kalu M'al SlioH Mai. This family business had been assessed income-tax as 

1/1627) Lah. 616; 103 Ind. Oaa. 62^ 
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one concern. On the 18th April, 1923. the family rr a joint family came to an 
end partition having been effected, and it appears that the business 'carried 
on under the name of Kalu Mai Sliori Mai fell to the share of Nathu MaL 
Nathu Mai accordingly moved the Income-tax authorities for a consideration 
of the assessment, alleging that he was entitled to the benefit of section 25 (3) 
of the Income-tax Act. The matter came up before the Income-tax Commis- 
sioner ultimately, on an application filed under section 66 (2), Income-tax 
Act, in which Nathu Mai asked for a review of the Income-tax Commissioner’s 
order, or in the alternative a reference to this Court. The Income-tax Commis- 
sioner on the 28th May, 1926, declined to refer the matter to this Court oh 
the ground that the question as to the disruption of the family was one of fact 
and not of law. It appears, however, that he has held that there has been a 
disruption of the family and the family business. The legal effect of the 
disruption is. in my judgment, a question of law. and I would, therefore, 
accept this petition and T direct the Income-tax Commissioner to refer that 
question to this Court for decision. Costs will follow the event. 


[198] IN THE HIGH COITRT OF JTTDICATTTBB AT LAHORE. 
Before Mr. Justice Broadway, Ag. Chief Justice and Mr. JuiOce Bhide. 

[24th June. 1927.] 

Mes.srs. Mohamad Farid-Mohamad Shafi . . Assessees.^ 

V. 

The Commissioner of Income-tax. Punjab . . Referring Oficer, 

Income-tax Ad (XI of 1922). Sec*. S.S. 61 (1) (2) and (S't—Unhanced a*/ie**ment 
hy Commi*9ioner acting under Sec. — Apjyh'rnlinn by a.^.^eM*er for reference — If «mco* 
iainahle — Lahore High Court — Jurisdiction to ^fa»damH* — Specific Ttclief Act (I of 

1877), Sec. 45. 

Where the Commissioner of Income-tax actincr *uo motu under Soo. 33 of the Income- 
tax Act enhanced an assessment by including therein certain sums of money exempted 
from assessment by the Income-tax Officer and the assessoe thereupon applied under Sec. W 
of the Act for an order directing the Commissioner to refer the asscssabilitv of the dis- 
aHowed items for the decision of the Court. 

Held, that the Commissioner’s order not being one under Sec. 31 or 32 of the Act. 
the Lahore High Court had no jurisdiction either under Sec. 45 of the Specific Relief Act 
or Sec. 66 of the Income-tax Act to direct the Commissioner to state the case. 

Sheik Abdul Kadir Marakayar 4- Co, v. Commissioner nf Jneome-iax. Madras, 2 J T.C. 
155, 8. Sinha v. Commissioner of Income-iar, 1 I.T.C. 221 and Alcoc'n, Ashdown 4* Co. v. 
Chief Sevenue Authority, Bombay, 1 I.T.C. 406, considered. 

Anplication [Civil Miscellaneous Case No. 131 of 1927] under sectibn 66 
of the Income-tax Act (XI of 19221 for » mandamus to issue to the Commiasioner 
o^ Income-tax, Punjab and N. W. F. Province, directing him to refer certain 

points of law to the High Court. 

Jai Oopal Sethi and Faqir Singh, for the as.ses.sep. 

Jai Jagan Nath AggarwaJ, for the Crown. 

JUDGMENT. 


BROADWAY. Ag. C.J. This is an application under section 66 of the 
Income-tax Act asking for a mandamus to issue to the 

sioner, directing him to refer certain aUeged points of law to this Court for 


^ rpreUminary objection has been taken by Mr. Jagan Nath -^garwal 
for the Commissioner of Income-tax to the effect the anpli^h^ w 
competent. The facts are briefly these. The firm of Messrs. Mohamad Farm 

• A I.B. (1927) Lah. 513j 10.5 Ind, Cm. 167. 
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Mohamad Shaft was assessed income-tax for the year 1923-24 and again for 
the year 1924-25. The Income-tax Officer excluded from assessment in both 
years certain large sums of money which the assesaees claimed a rebate on as 
being rental of the factory and premises on which the business was carried onu 
The assessees accepted this rebate but preferred an. appeal to the Assistant 
Commissioner against certain other matters in which they were unsuccessful. 
They then remained content with the position of affairs. In August, 1926, how- 
ler the Commi^oner of Income-ta.x acting siw mviu sent for the record of the 
proceedings and after giving notice to the assessees and hearing what they 
had to Bay included a sum of Its. 40,500, which had been exempted from 
assesament, in the assessable income and called upon the assessees to pay a 
further sum of Rs. 6,414-8-0. The Commissioner of Income-tax was asked to 
refer the question as to whether this sum was liable to assessment, to this Court 
but refused to do so. 


Now the learned counsel appearing for the assessees has admitted that this 
application aoes not fall within the purview of the second clause to section 66, 
inasmuch as the order passed by the Income-tax Commissioner w'as not passed 
either under section 31 or section 32 of the Act. He contends, however, that 
this Court has power to direct the submission, of a point of* a law under the first 
clause of seotion 66. This is to the following effect : — 

“If, in the course of any assessment under this Act or any proceeding 
in connection therewith, etc., a question of law arises, the Commissmner may, 
either on his own motion or on reference from any Income-tax authority -sub- 
ordinate to him, draw up a statement of the case and refer it with his own opinion 
thereon to the High Court.” 

It will be seen tlmt this clause refers to the reference Of a question of law 
eltheftby the Commissioner on his own motion, or on reference from any 
Income-tax authority subordinate to him. It does not contemplate a reference 

of an assessee. Mr. Sethi urged, however, that this Court has 
iwer to issue a mandamus directing the Income-tax Commissioner to do what 
the Act gives him ja discretion to do and in support of his contention oited 
tht^e authonties. The first of these was Sheikh Abdul Qadir Marakayar Co. 
v; Commiis^er 0 / Inbome-tax (1) — an authority which certainly supports his 
contention. He next referred to Sachchidananda Binhu v. Commissioner of In- 
Sf”*‘*^* 11 ^ Orissa (2) — an authority which also appears to support 
i 1 « ^ reliance was placed on a decision of their Lordships of the 
Judicial Committee in Alcock, Ashdown d: Co,, Lid. v. Chief Revenue Authoriiu 
Of Bombay (3). ^ 


Now the Madras and Bombay eases proceed on powers that those Hiith 
Courts have under seotion 45 of the Specific Relief Act. Inasmuch aa^t 
sertmn of the Sp^ecifie BeUef Act does not apply to this Court it is clear that 
ttose two authorities do not afford any assistance in the decision of the point 

’f;., need consideration but for So 

rwiim •• r® authority cited has been doubted in 

Tnkamj. Jtwan Das v. The Commissioner of Income-tax, Bihar and Orissa (i) 


Lordships of the 
gives the three 


^ wuicn gives tne thrM 

Courts m the Presidency Towns po^^ er to make orders in the nature of 

requiring speoiflo acts to be done or f oreborne . by persons 

office, was relied on, but that section does not^fer fhrs^Tpow^^^r^ 

(1) 2 IJ.C. 155, (2) 1 I.T.C. 352. (3) 1 I.tTc. 321. 


(4) 1 I.T.O. 406. 
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Uigh Court; and section 66 of the Income-tax Act, which ditfers in certain 
material respects from section 51 of the Act of 1918 w'hich was in force when 
the case cited was decided gives the High. Court no power over the Income- 
tax Commissioner except to the limited extent therein provided. The Court, 
however, by its order considered that it had jurisdiction and ordered the 
Commissioner to state a case which he has done and it is hot competent tp this 
Court no^v to question the validity of that or<ler.” 

The correctness of the view* was also raised in Krishnahafahh Sahay \. 
His Excellency the Governor of Bihar and Orissa (1) at page 630 where ft 
was stated that “ It was suggested by the learned vakil for the applicant that 
this High Court had inherited from the Calcutta High Court much of its 
inherent jurisdiction including a right to issue a mandamus. In the circum- 
stances of the present application I am content to leave the matter there. 
When the occasion arises the question can perhaps be further discussed with 
advantage ; but it is noticeable to observe that even by section 45 of the Speci- 
fic Helief Act none of the High Courts therein mentioned can make any order 
binding on a Governor.” 

In these circumstances I must hold that this Court has no power under 
section 45 of the Specific Relief Act to issue the mandamus asked for. Sec- 
tion 66 (1) does not give that power and I know of no other enactment 
which would enable us to make the order prayed for. Incidentally, as urg- 
ed by Mr. Jagan Nath, it would appear that the Legislature has inten 
tionally altered the old section 51 by dividing it into two distinct parts, leaving 
it discretionary in the Commissioner of Income-tax to make reference in cer- 
tain. circumstances while making it compulsory for him to do so when circum- 
stances arise within the scope of the second clause to section 66 ^ 

It was next contended that the order passed by the Income-tax Commissioner 
was really one under section 31 or section 32 and that therefore section 66 (2) 
would apply. A reference to the proceedings as stated before us clearly shows 
that the order of the Commissioner was passed under section 33— an order 
which appears to me to have been within his jurisdiction. Whether the 
question involved was one which might well have been referred as urged 
bv Mr. Sethi is a matter with which we are not now concerned. 

The application is therefore dismissed. I leave the parties to bear their 

own costs. 

BETDE, J. I concur. 

1190] IN THE HIGH COURT OP JUDICATURE AT, LAHORE. 
Before Mr. Justice Broadway and Mr. Justice Bhide. 

[Ist July, 1927. Assessve* 

Rai Bahadur L. Panna Lai 

ThP rommissioner^of Income-tax, The Punjab and N. W. P. Provinces. 

/ncome-rox (X/ of 1»22). 

.'Lr./or-rahd... of —on., .■/ o ,uo.<.o„ 

O.t aluSn under Sec. 66 (3) of the Income-tax Act, the High Court directed the 
CommiMioner to state a case number of years when accounts for 

STS'.;," i 'srsrs 

evfd6iic6 in rebuttal t ,, 

♦ ATT? ^ 1027 ^ Lah- 691; 104 Ind. Cae. 127, 

A.T.B. (1927) LA (1926) I.L.R. 5 Patua 596. 
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Appliearioii [Civil Miscollaneons Petition No. 604 ot 1926J under section 
66 (3) of the Ineome-tax Act (XI of lf)22i for the issue of a mandamus 
to the Commissioner of Income-tax, Punjab and N. W. F. Province, to refer 
certain questions of la-w for the decision of the Court. 

Sardha Ram, for the assessee. 

Jagan Nath Aggarwal, for the Crown. 

JUDGMENT. 

BlilDE, J. — The petitioner R. B. Panna Dal, a contractor of Ambala, was 
assessed to income-tax for the year 1924-25 in respect of certain contracts which 
commenced in 1922 and were hnished some time in 1924. The petitioner pro- 
duced his accounts, but the accounts for the year 1923 vwhich was the account- 
ing year for the purpose of the assessment for 1924-25) could not be separated. 
The Income-tax Officer also considered the accounts to be unreliable. He, 
therefore, “assumed profit at the standard rate of 10 per cent.” for the pur- 
poses of his assessment. An appeal was preferred to the Assistant Commis- 
sioner who had the accounts re-examined. The Assistant Commissioner also 
found that the accounts for the year 1923 could not be separated. The assessee 
showed receipts and expenditure amounting to Rs. 2,57,946 and Rs. 2j64,775 
respectively, during the entire period of the contracts and a net profit of 
Rs. 3,171 only. The Assistant Commissioner, however, considered items of 
expenditure amounting to Rs. 31,864 to be of a suspicious character as they 
were not supported by any details in the assessee *s “books of original entry”. 
The assessee produced certain other books giving details in respect of some of 
the larger items, but these books were produced only at a late stage and after 
several adjoui-nments. If the items amounting to Rs. 31,864 were excluded 
altogether the contracts would have shown a profit of 14 per cent. The Assis- 
tant Commissioner concluded as follows : — 

“ In any case it is impossible to ascertain from the assessee ’s accounts 
what the income has been for one year and I, therefore, agree with the Income- 
Officer that the only way of ascertaining it is to apply the usual rate of 
10 per cent, on the total payments received.” 

The petitioner then applied to the Commissioner of Income-tax for a review 
and, in the alternative, prayed that certain points o.l law may be referred tp 
Court under section 66 (2) of the Income-tax Act. The Commissioner 
held that the points raised were questions of fact end not of law and, therefore 
declined to make any reference. The petitioner has now applied under section 
d 6 (3) of the Act for the issue of a mandamus to the Commissioner to refer 
the following alleged points of law to this Court for decision, (1) whe- 
ther the Assistant Commissioner was legally justified in assessing the peti- 
tioner's profits at a standard rate of 10 per cent, on the advances received 

calendar year 1923 on the ground that the accounts for that year 
could not be separated; (2) whether the Assistant Commissioner has erred 
m law in holding items of expenditure amounting to Rs. 31,864 as inadmissible 
merely because no details were given in full in the cash book, 

appear from the order of the Assistant Commissioner referred to 
above that the second point does not really arise at all. It is true that the 
■a^stant Commissioner was inclined to consider items of expenditure affcre- 
gating to Rs. 31,864 as suspicious, but he did not base his decision to ^ess 
profits at the standard rate of 10 per cent, on that ground. The decision 
was merely based on the gi*oim(J that the accounts for the year 1923 could not 
be senarated. So the only point which requires decision is No, 1 sUted above 
he Commissioner of Ineomc-tax appuroutly treated this as a question of 
11—66 
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accountancy and not of law. On behalf of the petitioner it is ur^ed, on the 
other hand, that the question is one of law and not merely of accountancy. 
The following authorities were cited in support of the contentions : /n re, 
Bishnu Priya Choivdhurani (1) and M, Sankar Iyer v. Commissioner of hi- 
comc-tax, Madras (2). In the former case the assessee had declared that 
he had no hastu income, but his statement was disbelieved and his hastii in- 
come was assessed at Rs. 1,528-6-4, at the rate of 2^ per cent, on the gross 
rental, without there being any evidence to show that the assessee had, as a 
matter of fact, derived any hastu income. It was held that when the assessee 
had declared that he had no hastu income at all, it was for the Income-tax 
Officers to prove that he had any such income, but not for him to prove the 
reverse. The question whether, in the absence of any reliable data as to the 
income of an assessee from a certain source, the Income-tax Officer is justi- 
fied in making an assessment based on a formula which had been found in 
practice generally applicable was referred to the High Court, but no opinion 
was expressed on it as the other point was considered sufficient for disposal 
of the reference. In Sankar Iyer v. Commissioner of Income-tax, Madras, (2) 
the assessee ’s accounts were held to be unreliable and his income was assessed 
at a certain figure by the Income-tax Officer without any materials before him. 
On application by the assessee, the High Court directed the Commissioner to 
state a case for the determination of the following question : 

“ Whether in cases where the Income-tax Officer is not prepared to act 
on the accounts produced or the statement or evidence of the assessee, he can 
assess without any evidence on the record, or whether he is bound to inform 
the assessee as to how he proposes to assess him and the information on which 
he proposes to act and to call evidence so as to allow the assessee an opportunity 
of showing that such information or evidence is incorrect and ought not to be 
acted upon. 

It will appear from the above that the facts in both the cases are dis- 
tinguishable. In the present case the assessee does not allege that he derived 
no income at all from any contracts, nor does the assessment proceed 
definitely on the ground that the accounts were unreliable. The Assistant 
Commissioner adopted a standard rate for the assessment merely because 
no separate accounts were available for the accounting year. This was appa- 
renvly due to the manner in which the accounts were kept. The Income-tax 
Officer has pointed out, for instance, that expenditure in respect of certain 
items for two years was lumped together (for example, motor hire, cartage, 
etc.) in a single item. As the assessee failed to produce correct and complete 
accounts for the accounting year, it seems to me that it was open to the 
Income-tax Officer to make an assessment to the best of his judgment : vide 
section 23 read with section 11, Income-tax Act. 

The Assistant Commissioner, however, gives no reasons for adopting what 
he caUs the “usual” rate of 10 per cent, for the purposes of the assessment, 
and it is not known how that rate w’as arrived at. The ruling in Sankar 
Iyer v. Co.mmissioner of Income-tax, Madras (2), referred to above, seems 
to support the contention that the petitioner ought to have been given an 
opportunity of rebutting the evidence or information on which the rate w^ 
based On behalf of the Commissioner of Income-tax the decision of this 
Court in In re, Ishar Das Daram Chand (4) was referred to in support of 
the assessment at a flat rate j but in that case the fiat rate was apparent^ 
based upon a consideration of the dealings. In my view, the ioilowing 
point of law emerges for decision in the circumstances of this case. Whether 
in the case of a contrac t spread over a number of years when accounts for 

(1) 1 I.T.C. 261 (2) 1 I.T.C. 395 (3) 2 I.T.C. 12. 



JAJrBTJDAS V. COMMR. OP INCOME-TAX 


435 


the year under assessment cannot be separated, the Income-tax Officer is 
legally justified in assessing profits at a flat rate without informing the asses- 
see of the information or evidence on which the rate is based and without 
giving him any opportunity to produce evidence in rebuttal? 

I would, accordingly, accept the petition and direct the Commissioner 
of Income-tax to state the case and refer the above point of law to this Court 
for decision. Costs will follow the event. 

BROADWAY, J.— I concur. 


[200] IN THE COT-RT OP THE JUDICIAL COMMISSIONER, 

NAGPUR. 

Before Mi\ Kiukhede, Additional Judicial Conwiissioner. 

[15th July, 1927.] 

Jambudas Assessee.* 

V. 

The Commissioner of Income-tax, Central Provinces. 

Income-tax Act (XI of 1922), Hec. 66 (3) — Coj»imf«sion<*r’s finding of coneenlmrnt of 
inertme by asseesee— Burden of proof wrongly applied — Soundness of finding, if a question 
of law — Pre&umpiion of good faith (n favour of assessec. 

Where the Conimissioiier of lucoine tax did not approach the consideration of the 
question of tlie concealment of income by the assessec from the ri^lit point of view of 
burden of proof, namely, presumption of good faith in favour of entries in the assessee’s 
aecounts, the soundness or otherwise of the Commissioner "s conclusion is a question of law 
on which the Court will direct the Commissioner to state a case. 

Application [Miscellaneous Judicial Case No. 44-B of 1926] under 
potion 66 (3) of the Income-tax Act (XI of 1922) for an order directing the 
Commissioner of Income-tax, Central Provinces, to state a case. 

W. R. Puranik, for the assessee. 

G. P. DiVfc, for the Crown. 


J UDGMENT. 

..oi I *<>" "-hether the applicant has been rightly found to have con- 

cealed his ineome from the Income-tax Department depends upon the’ decision 

oLm ““the facts found the inference of concealment 

fW . 1 , ' ' ■ ^“'■““''erij'the Income-tax Department must always bear in mind 

o^^^the^naTT is”'®""'"'’*'? 'll "°t of bad faith 

Crn^ I ! the assessee / The applicant was, therefore, entitled to ask the 

Crown to start with a presilmption that the entry in the Ravana Khata Akola 

Md the ordinary course and with no intention to conceal the income 

Md t^t It was for the Crown to prove the contrary./ Suffice it to sav at this 
Stage that as the learned Commissioner does not seeni to have apDroaehed t>i» 
^e from the right point of view of burden of proof, therr^lSood of 
conclusions drawn by him being vitiated for want it proper appredation o? 
thf “'’’“PPhcation of the law to them. This Court can^ alwavs test 

am ““““'"sions drawn from proved facts I 

am Mtwfied that the case involved questions of law on which the rnmynio • ‘ ^ 

^uld be compelled to make a reference to this Court The p?eXwpe 

R*. 50. The non-applioant shall pay appUoant’s costs. ^ ® 


•A, I. R. (1927) Nag. 386; 104 lad. Caa. 336 

(1). I. L. R. 46 Cal. 189. 
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[201] IN THE HIGH COURT OP JUDICATURE AT CALCUTTA 
Before Sir George Ravltiv, Kt., Chief Justice and Mr Justice Mitter. 

[15th July, 1927.] 

Messrs. Tricumchand Dansing AppeU4ints* 




The Chief Revenue Authority, Bengal Respondent. 

Income-tax Act (VII of 1918) Sec. 26 — “ Demand ”, meaninq of — Original a^isesn- 
ment to Exce.^s Profits Duty — Eevised reduced ass€.<!3ment by Chief Itevenue Authority — If 
a ‘ demand ’ within Sec. 26 — Application for rectification of mwfale therein — Limitation, 
if m.n« from original demand under Sec. 20, or order of revised ns.-ies3ment. 

The word “demand” in Sec. 26 of the Income-tax Act (VII of 1918) means the 
demand in connection nnth which occurred thb alleged mistake sought to be rectified there- 
under and applies to a determination under Sec. 22, 23 or 24 of a sum or extra sum to 
be payable by the assessee in such manner as to bind him. 

Where an assessment to excess profits duty was subsequently revised and reduced by 
the Chief Revenue Autliority and an application was preferred under See. 26 of the 
Income-tax Act (VII of 1918) for rectification of an alleged mistake in the revised assess- 
ment, the period of one year prescribed in the section must be calculated not from the 
date of demand originally issued under Sec. 20 but from the date of the order of the 
Chief Revenue Authority which would be a ‘demand* within the meaning of Sec. 26. 

Appeal [Civil Appeal No. 33 of 1927] from an order of Mr. Justice 
Pearson dated the 24th January, 1927. made in the exercise of ordinary Origi- 
nal Civil Jurisdiction. 

S. C. Bose and Satish Bose, for the appellants. 

B. L. Mitter, Advocate General and S. M. Bose for the Chief Revenue 
Authority. 

JUDGMENT 

RANKIN, C. J.— This is an appeal from a decision of my learned brother 
Mr Justice Pearson upon certain questions stated for the opinion of the Court 
under section 51 of the Income-tax Act of 1918. The assessees in this case com- 
plained of the amount at which they had been assessed for excess profits duty 
and they applied to this Court and obtained an order in the nature^ of 
mandamus directing the Chief Revenue Authority to state certain questions 
for the opinion of the Court. The Chief Revenue Authority has stated those 
questions. In the result it appears that it is necessary for this Court to pve 
its opinion upon the first of the questions so stated. That qu^tion is thus 
framed : '‘Whether the time prescribed by section 26 of Act VII of 19i» is 
to be reckoned from the original demand or from the making of the 
assessment whereby refund was ordered on revision of assessment revise y 
the Board on the 2nd of December, 1921”. That question becomes more or less 

intelligible on consideration of the following facts. 


in the 


■ The assessees were engaged in three different places including Serajganj 

in me District of Pabna in the business of jute. The year for T'’''®’! 
being assessed was the year 1919-20 and on the 15th of Ma^eh 1920 a hotice 

of demand was served upon them for income-tax at a certain fig . 

25th of March 1920 a notice of demand was served upon ^ 

profits duty. According to that notice of demand it would appear that they 

P,™.» m ,h. A.,.prj. l^ 


section 22 


*(1928) 32 C. w. N. 287. 
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flss«’ssment to excess profits duty the petitioners lodged a petition with the 
Chief Revenue Aiitfiority as required by the Rx'*oss Profits Duty Act. 

Upon this matter oomin" before the f'ljiep Revenue Authority that 
Authority took the view, differing from the view that the Commissioner had 
taken in dealing with the income-tax assessmenl. that the profits Lad been 
calculated on the wrong accounting period, that they ought not to have been 
calculated on Sambat 1975 but either Samhat 1974 or else for the ordinary 
financial year ending with the 31st of March 1919. He remitted the matter 
on this question of the excess profits duty to the Commissioner. He remitted 
it to the Collector. The Collector had a report made to him by the Assessor 
and it then appears that the Collector heard the parties, heard what they had 
to say upon the Assessor’s report and came to the conclusion that the profits 
for the purpose amounted to Rs. 77,000. The assessees say that they got no 
opportunity of examining the Assessor’s report: but the statement of the case 
made to the Court by the Member of the Board of Revenue is to the contrary. 
The matter went to the Commissioner. He estimated and held that the profits 
were Rs. 49,397. Then the matter went to the Chief Revenue Authority 
by an application which was dealt with on the 2nd of December 1921. The 
Ch'.ef Revenue Authority came to the conclusion tLat the figure which the 
Commissioner had arrived at was the correct figure and accordingly on that 
basis, out of Rs. 8,384 which had been paid on the original assessment, a 
refund to the assessees was due of Rs. 1.419. and that refxind was made. The 
order of the Commissioner cancelling the assessees’ Assessment to income- 
tax and directing a refund of the money paid in that respect was never 
interfered with and ultimately the assessees obtained refund of all that 
they had paid for income-tax and they were therefore in the position 'that, 
while under section 19 of the Income-tax Act of 1918 this matter might be 
adjusted upon the actual figures at the end of the year of assessment, the 
assessees have no grievance in respect of income-tax. Their grievance has re- 
ference to excess profits duty. They say that on going into the Assessor’s 
report on the basis of which the Chief Revenue Authority assessed them to 
excess profits duty on the basis of profits of Rs. 49,397 they discovered that 
there were three palpable mistakes. In one case by a slip of pen the figure 1 
(one) has come before the figure 5 making a difference of Rs. 10,000. It is 
said also that when you look at the Assessor’s report you find that he has 
token the closing stock as part of the income for the year. In other words, 
they say upon an inspection of the Assessor’s report that it contains obvious 
anc undoubted mistakes. Now, on none of the affidavits in this matter and 
(wc are assured by Mr. Bose for the assessees) in no affidavit before any Reve- 
nue Authority have these allegations as to these palpable mistakes been 

disputed. 

circumstances, the assessees sought a remedv. They applied 
of all to the Collector on the 31st of May, 1922 and they asked him to exer- 
cise his powers under .section 26 of the Act to correct the mistakes. The 

n section, which has been applied to exce.ss profits duty, are these : 
i he Collector may, at any time within one year from the date of any 
a^and made upon an assessee, rectify any mistake in connection therewith 
wmoh has been brought to his notice by such assessee, and make a refund to 
such assessee in respect thereof”. The Collector held that the period of ^‘one 
year from the date of any demand” referred to the notice of demand to be 
Mrved under section 20 of the Act. In this case the only notice under section 

1920 the on^nal demand which was .served in March 

The Chief Revenue Authority did not deal with this 
matter until the 2nd of December, 1921, that is to say, 
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eighteen months or more nfter the original demand. The Collector says, how- 
e^er, that as regards any mistake in that order he cannot entertain an applica- 
tion because it is more than one y(‘Hr from March 1920. That is the first 
qu< stion and indeecl in the end the only (piestion before us. 


' The learned Judge on the Original Side has agreed -with the Collec- 
toi and his vieu' is shortly this : “ T think that the demand mentioned in 

section 26 has reference to the demand in the ])rescribed form referred to in 
sec^'-ion 20. Consequently I uould ansner the question in paragraph 25 (a) 
of the petition by saying that tlie time under section 26 must be reckoned 
from the original demand in March 1920, the only demand there ha^ been”. 


Now, when we come to consider that question in this Court, it is very 
properly conceded by the learneil Advocate-General that in the circumstances 
of this case the order made by the Cliief Revenue Authority on the 2nd of 
December 1921 was a ” demand ” within the meaning of section 26 of the 
Income-tax Act of 1918. I have no doubt myself that that is so upon a con- 
sideration of the relevant sections. The ordinary section dealing with an 
original demand is section 18. It says that if the Collector is satisfied that a 
return is correct and complete lie shall assess the sum payable by the assesses. 
If he has reason to believe that the return is incorrect and incomplete then he 


may require the as9es.see to attend and, after examining any account and hear- 
ing evidence, he shall by an order in writing determine the total income of 
the assessee for the previous year, and assess the sum payable by the assessee 
for the year in which the return is made on the basis of such determination. 
By section 19 when in a subsequent year a return has been made and the 
actual receipts for the then previous year are knotvn it is provided that the 
difference between the actual profits and the profits upon which income-tax has 
been paid the year before shall be taken into account and the difference shall 
be paid by or refunded to the assessee as the case may be. There is a provi- 
sion in the case of death or insolvency which enables an immediate adjust- 
ment to be had in the meantime. Section 20 says that when the Collector has 


determined a sum to be payable either under section 18 or 19 be shall serve on 
the assessee a notice of demand. The assessee objecting to the amount to 
which he has been assessed under section 18 or to an adjustment under 
section 19 may appeal to the Commissioner. The petition shall ordi- 
narily be presented within thirty days of “receipt of the notice of 
demand ”. The Commissioner shall pass such order thereon whether 
by way of confirmation, rejection, enhancement or cancellation of the 
akessment or the adjustment or otherwise and fixing such time for payment 
as he thinks fit. The Chief Revenue Authority acting under section 23 may 
make an order enhancing the sum payable but not without hearing the assessee. 
By section 24 the Collector or the Commissioner, if they are satisfied that the 
assessee has concealed particulars of his income, may direct the assessee to 
pay double the rate on the difference between the true sum and the sum 

which has been put forward. Now, bearing 

Act, the question is — when we come to section 26 and find the word 

the date of any demand made upon an assessee . are we to 

meaning “ from the date of receipt of any notice of demand 

20 ? ” In mv judgment, that is not the meaning of the phrase. We have to 

£1' £3 SbSii!.;""; » '” 1 .; .»» 
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to say “ from, the receipt of the notice of demand ” it says so and that 'tlie 
word “ demand ” in section 26 applies to a deteruiination of a sum or extra 
sum to be payable by the assessee in such manner as to bind the assessee. 
Therefore, in my judgment, t}\e learned Advocate-General has rightly conced- 
ed that the order of the Chief Revenue Authority’ was a demand. That demand 
was made on the 2nd of December 1921 and it appears that the Collector 
within one year from that date has power to deal with the objections. 

It seems to me that in this case the other questions which have been 
referred to us do not arise and need not be dealt with, and as the questions 
marked (b), (c) and (d) are no longer pressed we confine ourselves to the 
first question. In my opinion, this matter must be disposed of on the basis 
that at the time the application was made to the Collector the application was 
in time, and we should answer question (a) accordingly. 

The applicant is entitled to his costs of this appeal and before Mr. 
Justice Pearson and the costs reserved by Mr. Justice C. C. Ghose on the 9th 
of July 1925. 

MITTER, J. — I agree. 

G. C. Bose, Solicitor for the Appellants. 

G. G. R. Taylor, Solicitor for the Chief Revenue Authority. 


[202] PRIVY COUNCIL 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT LAHORE 
Present . — Lord Sinha, Lord Blanesburgh and Sir John WaUis. 

[36th July, 1927.] 

The Delhi Cloth and General Wills Company, Ltd., Petitioners.* 

V. 

The Commissioner of Income-tax, Delhi, and another Respondents. 

Income-tax Act {Xl of 1922,) 6'«. 6ii A (2) & (Z)— Sight of apin-al to Pnvu Couneil 
—Scope and limits of— If confined to cases certified by Uxgh Court— High Court orders 
passed pHor to enaotment—If appealable to Privy Council— Betrosuective ooeratitm— 
Civi^ Procedure Code (F of 1908), Ss. 109 & 110. 


The right o£ appeal to the Privy Council coufciTed under See. tiO-A (2) uf the 
Income-tax Act is limited to cases which are certified bv the High Court to be fit for 
appeal and excludes cases which fall within the requirements of Sec 110 of the Civil 
Procedure Code. The word, “.o far as luar be” in subsection (d) of Sec. S6-A conduo 
tme statutory appeal to the cases described io sub^aeetion (2). 

The provisions of Sec. 66-A (2) depriving of tbeir existing linaUt,- orders of High 
Court winch were final prior to the enaetmeut of this section are provisions which t^oh 
existing rights and eonsoqneutly the right of appeal thereunder cannot ' be retr^ocK 
invoked In respect of orders passed prior thereto. 

Colonial Sugar Sefining Co. v. /rviM, (1905) A.C*. 369, Applied. 

Petition for special leave to appeal to Hia Majesty in CotmoU from 
the orders of the High Court, Lahore, dated the 6th and 12th January 1926 na^ 
ed on references made under section 66 of the Indian Income-tax A^f ytTs 
1922. Leave to appeal to His Majesty the King in Council fr“m £ Ifore 
^id orders was first appUed for to the Lahore High Court and, on leave bt 
mg refused by that Court, the present petitions for special leave wmI nrt 
ferred to His Majesty in Council. 

The Judgment of the High Court (Broadway and Zaf«r Ai; ttv 
date d the 18th Decemb er, 1926 refusing the leave is as follows^tl*^* 
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This is au application I’or leave to appeal to llis Majesty in Council. 
It purports to be made under sections 10!) and 110 of the Civil Pi’ocedurc 
Code, but really isi an application under section Gb-A, sub-clause (2) of Act 
XI of 1922 as amended bj’ A(?t XXIV of 1926. which came into force on the 
first day of April 1926. The facts are that a reference was made under sec- 
tion 66 of the Income-tax Act 1922, by the Chief Commissioner of Delhi in 
connection with the assessment made on the Delhi Cloth and General Mills 
Company, Limited, Delhi. The company had set aside a sum of Ks. 1,00,000 
in the year 1918 as a provision, against bad and doubtful debts. In the year 
1922 this sum of Ks. 1,00,000 was brought into Account and shown as profits. 
At the same time the company contended that the amount was not assessable 
in ihe year 1922 inasmuch as the said sum of Ks. 1,00,000 had accrued as 
profit in the year 1918. It was held by a Division Bench of this Court by 
judgment dated 6tb January 1926, that the claim made by the company was 
erroneous and that the said sum of Rs. 1,00,000 had been rightly included in 
the profits for the year 1922 and correctly assessed to income-tax. It is against 
the judgment of the Division Bench of this Court that the Company desires 
a certificate for leave to appeal to His Majesty in Council. Now at the 
date when this decision was pronounced the order of the Court was final and 
not open to appeal to the Privy Council. Act XXIV of 1926 added to the 
Inceme-tax Act of 1922 section 66-A, sub-clause (2) of which is to the fol- 
lowing effect : 

An appeal shall lie to His Majesty in Council from any judgment 
of the High Court delivered on a reference made under section 66 in any case 
which the High Court certifies to be a tit one for appeal to His Majesty 
in Council. 

This in terms is the same as section 109 (c) of the Civil Procedure Code. 
Inasmuch as a reference under section 66 of the Income-tax Act postulates 
the existence of a question of law, it is perfectly clear that the intention of 
the Legislature in adding section 66-A to the Income-tax Act was to enable 
an appeal to His ^lajesty in Council in cases in which the High Court could 
ceriify that the question of law involved was one of great private or public 
importance; it has been laid down by their Lordships of the Judicial Com- 
mittee that the grant of a certificate under section 109 (c), Civil Procedure 
Code, is not a matter which is left entirely in the discretion of the Court but 
is a judicial process which could not be performed without special exercise 
of that discretion ; vide, Banarshi Parsad v. Kashi Krishna Narain (1). In iVa«tt 
Kesava Mxidaliar v. Govindachariar, (2) a case decided by a Division Bench of 
the I^ladras High Court, it was pointed out that section 109 (c) of the OivU 
Procedure Code -contemplates a class of cases in which there may be involved 
Questions of public importance, or which may be important precedent govern- 
ing numerous other cases, or in which, while the right in dispute is not ex- 
pressly measurable in money, it is of great public or 
Lother case decided by a Full Bench of the 

Baja of Ramnad v. ThiraneeUi Kanthaoi, (3) it was pointed out that when m a 
case the point of issue appears to be one ot general importance but n^ of 
sufficient importance to the proposed respondent to warrant putting him 
the exuense of an appeal to the Privy Council, leave to appeal should be 
refused^ Again in ihdtunjoy Fraharaj v. Balmokand Kanungo (4) a Division 


(1) (1901) I.L.K. 23 All. 277 (P.C.) 

(2) A.I.B. (1924) Mad. 231. 

(3) A.I.B. (1923) Mad. 232. 

(4) A.I.B. (1921) Pat. 33. 
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Bench of the Patna High Court held that it was not enough to entitle a High 
Court to grant special leave to appeal to His Majesty in Council under 
section 109 (c), Civil Procedure Code, that a decision upon the construction of 
a section of a Tenancy Act will affect incidentally the rights of those who have 
holdings or tenures subject to the Act. It maj be that in the present case 
the decision sought to be appealed against inight affect the action or the 
position of the other companies who sought to evade the payment of Income- 
tax by adopting the method that was adopted by the present petitioner. We 
do not think, however, that the point of law which is involved in the present 
ease is one of such universal or paramount importance as would warrant the 
grant of the certificate prayed for and we therefore dismiss this petition with 
costs. 

We would note that the application in the case as well as in another 
case with which we are about to deal, was filed in a very incomplete condi- 
tion. It was filed on the 26th of April 1926, but was not ultimately put into 
proper form till 22nd July 192B. As, however, the learned Government 
Advocate did not press the question of limitation we have refrained from ex- 
pressing any opinion on the point. 

Lowndes K. C. and Raikes, for Petitioners. 

Dunne K. C. and K. Brown, for Respondents. 


JUDGMENT 

LORD BLANESBURGH : — These petitions are each of them for special 
leave to appeal from orders made by the High Court of Judicature at Lahore on 
references to that Court under section 66 (2) of the Indian Income-tax Act, 1922. 
In each case the sum in dispute exceeds Rs. 10,000. Jn each the order in ques- 
tion was made before the 1st April 1926 — that in the first of the two cases being 
of the date the 12th January, 1926, and that in the second having been made on 
the 6th January, 1926. In each case also the High Court refused to certify that 
the case was a fit one for appeal to His Majesty in Council. With these 
fact.^ for its foundation, an interesting argument was addressed to the Board 
Upon the^ nature of the statutory appeal in such cases as these, and upon 
the question whether in the present instances there is any such appeal at all. 

The learned Judges of the High Court were of opinion that the peti- 
non^ had a right of appeal to His Majesty in Council provided they could, 
m effect, bring their cases within the requirements of section 109 (c) of the 
Code of Civil Procedure, but not otherwise. They dealt with the applications 

for certificates on that footing, and they dismissed them. Hence the present 
petitions. 


At the hearing before the Board, the view of the High Court was reso- 
lutely chaUenged by the petitioners. It sufficed, it was contended, that the 
oasM should fall within the requirements of section 110 of the Code ; the 
petitioners' right of appeal was in no way conditional on compliance 'with 
the requirements of section 109 (c). The respondents on the other hand sup- 
ported, as applied to the general case, the view of the High Court but con- 
tended that, for the petitioners here, there was, for reasons which will appear 
in the sequel, no statutory right of appeal at all. 

These rival, contentions raise questions of great general importance. It 

Has seemed to their Lordships to be convenient that they should definitely nro- 
nohnee upon them. pro 


The legislative history of the subject is a short one. 
Sion for appeals to His Majesty in Council from orders of 
11—56 


No express provi- 
a High Court in 
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tax^ Acr ms or n Ineome- 

Latute .r ^^^2, is to be found in eithef 

l.,/;,i \ V. C;«e / Revenue 

]v n ^ 0 / Bom^jaiy (1) was decided by the Board, it was apparently genei^al- 

y supposed m India that appeals from such orders were regulated by sections 
109 and 110 of the Code of Civil Procedure, to which reference has already 
niSv^^TA^f The effect of the judgment in the ease cited was, however, defi^ 
^ ^ A orders there was, in fact, no statutory 

Vu ^’as the position until the 1st April 1926 

Income-tax (Amendment) Act, 1926, came into force, by 
section 8 of which it is provided that immediately after section 66 of the 
^ndian Income-tax Act, 1922, a section should be inserted, of which it is con- 
venient to transcribe the first three sub-sections. 


j When any case has been referred to the High Court 

under gction 66, it shall be heard by a Bench of not less than two judges 

®nd in respect of such case the provisions of section 98 of 
the Code of Civil Procedure, 1908, shall, so far as may be, apply notwith- 
standing anything contained in the Letters Patent of any High Court esta- 
bhbhed by Letters Patent, or in any other law for the time being in force. 

(2) An appeal shall lie to His Majesty in Council from any judg- 
ment of the High Court delivered on a reference made under section 66 in 
any case which the High Court certifies to be a fit one for appeal to His 
Majesty in Council. 

' (3) The provisions of the Code of Civil Procedure, 1908, relating 
to appeals to His Majesty in Council shall, so far as may be, apply in the case 
of appeals under this section in like manner as they apply in the case of 
appeals from decrees of a High Court 

It is upon these sub-sections that the question now under discussion 
depends, and as to them it will be noticed that the appeal thereby given is 
by sub-section (2) confined to a case which the High Court certifies “ to be 
a fit one for appeal to His Majesty in Council ”. These words are textually 
the same as the concluding words of sub-section (c) of section 109 of the 
Code of Civil Procedure, and, coupled with the carefully limited referential 
words to the Code of Civil Procedure in sub-section (3), suffice, in their 
Lordships’ Judgment, to exclude from any right of appeal cases which fall 
within the requirements of section 110 of the Code, and are operative to 
confine that right to cases which are certified to be otherwise fit for appeal 
to His Majesty in Council. It was conceded in argument that if sub-section 
(2) of the section had stood alone, it would be difficult to escape from the 
construction of it which has juSt been indicated. It was contended, however, 
that the reference to the Code in sub-section (3) was made in terms suflSciently 
comprehensive to include within the class of appealable cases all that are 
defined in the provisions incorporated by reference. Their Lordships cannot 
agree with this contention. The words of qualification, “ so far as may be ”, 
in sub-section (3) are, in their judgment, .apt to confine the statutory right 
of appeal to the cases described hi sub-section (2)* To this extent, therefore, 
their Lordships are in agreement with the High Court. 

But a further point remains. Is there under this section any appeal 
at all from an order of the High Court made before the Act of 1926 came into 

principle which their Lordships must apply in dealing with this 
matter has been authoritatively enunciated by the Board in the Colonwl 


(1) 1 1 . T. r. 200. 



JM.E.R. MALAK y. COMMK. OF INCOME-TAX 


443 


Svgar Refining Company v. Irving, (1) whore it is in effect laid down that, 
while provisions of a statute dealing merely with matters of procedure may 
properly, unless that construction be textually inadmissible, have retrospec- 
tive effect attributed to them, provisions which touch a right in existence at 
the passing of the statute are not to be applied retrospectively in the absence 
of express enactment or necessary intendment. Their Lordships can have no 
doubt that provisions which, if applied retrospectively, would deprive 'of 
their existing finality orders which, when the statute came into force, were 
final, are provisions which touch existing rights. Accordingly, 
if the section now in question is to apply to orders 
final at the date when it came into force, it must be clearly so provid- 
ed. Their Lordships cannot find in the section even an indication to that 
effect. On the contrary, they think there is a clear suggestion that a judg- 
ment of the High Court referred to in sub-section (2) is one which under 
sub-section (1) has been pronounced by “ not less than two judges of the 
High Court”, a condition which was not itself operative until the entire 
section came into force. 

In their Lordships’ judgment, therefore, the petitioners in these cases 
have no statutory rigid of appeal to His Majesty in Council. Only by an 
exercise of the Prerogative is either appeal admissible. 

Both petitions their Lordships have, from this point of view, carefully 
considered. They have not forgotten that the circumstances arc somewhat 
special; that the right of appeal introduced by the Act of 1926 is very proba- 
bly conceded in order to rectify an omission inadvertantly made from previous 
legislation, and is not one thought of for the first time. Even so, however, 
their Lordships are unable to find in the circumstances of either case suffi- 
cient ground for any exercise of the Prerogative in favour of the petitioners. 

Their Lordships will accordingly humbly advise His Majesty that both 
petitions should be dismissed and with costs. 

Solicitors for petitioners : T. L. & Co, 

Solicitors for respondents : Solicitor, India Office, 


[203] IN THE COURT OF THE JUDICIAL COMMISSIONER 

NAGPUR. 

Before Mr. Findlay, Judiciai Commissioner and ilfr, Macnair, Additional 

Judicial Commissioner. 

[4th August, 1927.] 

Moulaha M. E. B. Malak • 

The Commissioner of Income-tax, Central Provinces Referring Officer. 

^ 66 C3)-Atbae-Malak Badar or 


•A. I. B. (1S28) Nag. 10; 106 Ind. Caa. 1B5. 

(1) L.B. (1906) A.O. 369. 
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purposes. No particular portion of the income or the property is compulsorilv devoted to 
relig.ous or charitable purposes, the Dnyce having an absolutely free hand iii the matter. 
On an assessment to income-tax. exeniption was claimed under section 4 (3) (i) of the 

Income-tax Act on the ground that the income of the society was tlerivcd from Drooertv 
held on trust, wholly or in part. f } 

. (l).tl‘at the primary purposes of the society, namely, the providing for 

the maintenance, education and the like of the community, not being public purposes and 
there being no substantia! and permanent dedication to religious, pious or charitable 
purposes, there was no trust or a Walcf as recognised by the Muhomedau Law, within the 
meaning of Sec. 4 (3) (i) of the Act, 

(2) that as no definite part of the property or income was allocated for religious 
or charitable purposes, the vaiious objects of the community being inextricably mingled, 
there was not even a trust in part for religious or charitable purposes within the mean- 
ing of the said section. 

Majih-un-Niss^ v. Abdur 23 All. 233, followed. 

The word ‘wholly^ in section 4 (3) (») must be read in its ordinary acceptation 
as closely akin to the word * solely 

Lumhton v. Kerr, (1895) 2 Q-®. 233, followed. 

At the hearing, the Standing Counsel for the Commissioner of Income-tax conceded 
for the purposes of this reference that the word ‘property’ in Se^ 4 (3) (t) of the Act 
would include the carrying on of a trade in accordance with and for the purpose of the 
trust. 1 

In the absence of an application dbder Sec. 66 (3) of the Act, it is not competent 
to the Court to consider c|ucstions or contentions raised before the Commissioner but ex- 
pressly or impliedly refused by him to be referred to the Court. 

Case [Miscellaneous Judicial Case No. 59 of 1926] stated under section 
66 (2) of the Income-tax Act (XI of 1922), by the Commissioner of Income- 
tax, Central Provinces, for the opinion of the High Court. 

CASE. 

The Atba-e-Malak Badar Community residing at Mehdibagh, a hamlet 
of Nagpur, sometimes called the Mehdibaghwalas, through their spiritual head, 
Moulana M. E. R. Malak, returned an income of Rs. 25,456 for assessment 
during the year 1924^25. Tliis income was from taxable sources. The assessed 
alleged that the institution being charitable and religious, the income was 
exempt from taxation. Enquiries as regards the taxable income were, how- 
ever, made and the Assistant Commissioner, who made the assessment in this 
case, found the taxable income to be as follows : — 

Rs. 463 interest on securities 
Rs. 1,863 income from property 
Rs. 24,670 income from business, 

Rs. 5,615 income from partnership, 
and assessed it accordingly. 

2. An appeal was filed against this assessment and it was again con- 
tended that the income was exempt. Objections were also taken /aspect of 
a few items that had not been allowed and in appellate order dated the 19th 
June 1926, I held that the income was taxable though certain reductions 
were granted under some sources of income. The assessment was thus made 
on following incomes only : — 

Rs. 463 interest on securities 
Rs. 1,795 income from property 
Rs. 20,287 income from business 
Rs. 5,615 income from partnership. 

This income was made in the three Manihari and other kinds of shops 
at Nagpur, one at Urarer and one at Chhindwara. 

3. An application dated the 17th July 1926 was made for reference to 
the High Court and points of law shown as issues Nos, 1, 2, and d, 
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their sub-heads, v.'ere asked to be referred to the Hiph Court. Dr. Sir Harisiuj; 
Gour and Mr. S. B. Gokhale, appeared for the applicant on tlic 20th Julv. 
1926, and^ agreed that as issues Nos. 2 and 3 dealt with questions of fact and 
not questions of law, they need not be referred to the High Court. Dr. Sir 
Harisingh Gour further agreed that as the chief point was whether the income 
of this institution was taxable or not, only one question need be referred to 
the High Court, i.e,, Whether or not the income in question made by the 
Mehdibagh shops now said to be under the proprietorship of Mr. M. E. R. 
Malak, is exempt from taxation under section 4 (3) (i) and (ii) of the Income- 
tax Act? If not what portion of it is taxable?” But on the 2nd August 1926, 
an application was received by registered post signed by Sheikh Tyeb Kazi! 
general agent to the assesses, requesting that the issue framed by Dr. Sir Hari- 
sing Gour should not be referred to the High Court, but that all the ques- 
tions raised in the first application mig'ht be referred to it. A copv of this 
application is enclosed. I beg therefore to refer only the first two issues stated 
in the first application dated the 17th July 1926, for the decision of the learn- 
ed Judges of the High Court, and not issue No. 3 which deals with questions of 

fact as I shall show below. The points that I am asked to refer to the Hi^^h 
Court are ; — ® 


ISSUili IMU. 1 


(fl) Whether fuming the facts as set out in paragraphs 1 to 8 of the 
leport made ^y Mr I) E. Sanjana (Income-tax Officer) to be correct, is there 

of '^^17 property covered by the trust deeds 

of 1917 and 1922 as well as of what was freshly acquired with the help of 

that property within the meaning of the Wakf Validating Act No. VI of 1913 

meaning of the general law relating to religious and charitable 

MohamL\dan^aw?"“'' ^'^gard to the 

clause m " property ” as used in section 4. sub-section (3) 

nn nf » * ^ Income-tax Act, does or does not include the carrying 

on of a trade in accordance with and for the purpose of the trust? ' 

ISSUE NO. 2. 

permits tj exemption be?og^gra“ ® " 

charge/tf mnagemen^® oTa 

eiding the questir;hat‘’'the Tafairfneome TfsV 

ISSUE NO. 3. 

missioner^of Incom*e-tar tharbkyeles ywth^Rs'*439^® 

Itwari and'Sitabuldi shops eS tL cn^J^:- were connected with the 

the ground set out in par^L’s of his orderSrjll‘^'“““Tn*'^“^ ““ 

the ComSfer t' ““ 

than 124 percent on tL'taeome ?rom‘'SesrwheT'’®‘'”‘ 
eireumstenoes have been shown to have intervened no^. 

^lar businessmen were charged more pweentrue Vh»., showing that 

Whether the observations of the Commissioner In t\e ? 



Ui> 


IN(;(J,\1K-TAX I’ASKS. 


.iustifird in view of the mnterials on record which were available to the 


iissessee 


(0) Wliether the procedure of the Commissioner in not making avail- 
able to assessee the report made by the Income-tax Officer oif further enquiry 
after remand and in not giving the assessee a right to urge objection to that 
report was a valid one? 

4. Before expressing any opinion on the questions under reference, it 
seems necessary to explain the nature of the institution called the “Atba-e- 
Malak Badar Community” with Mr. M. E. R. Malak as its spiritual head. A 
note by the assessee giving the “History, Constitution, etc.” of this Com- 
munity is appended herewith.* As stated in para. 23 of this note, the Atba- 
e-Malak Badar Community do not reveal to the public at large their esoteric 
tenr'ts which are reserved for Ahivaloons*\ (Members residing at Mehdibagh) 
only. This makes it somewhat difficult to understand the exact nature of this 
community. However, as this note itself states, this society was founded by 
Abdul Hussain Jiwabhai Saheb (^lalak I) with the “primary object to fur- 
ther religious culture .side by side with pure wordly life”. Abdul Hussain 
Jiwabhai was afterwards joined by Ghulam Hussain Mian Khan Saheb, bet- 
ter known afterwards as Khan Bahadur H. M. (Ghulam Hussain Badruddin) 
Malak. This community was founded in 1891 at Nagpur. This community 
is a puritan section of Dawoodi Bohras who are Shia Moharamadans. 

The Malak has two classes of followers, one called ** Akwaloons” (eccle- 
siastics who live at Mehdibagh and under his direct spiritual and temporal 
control) and the others called La-hequoons'* (ordinary members who re- 
side outside Mehdibagh and who own property of their own). As appears 
from the Wakf deed dated the 25th August 1917 and also from the reply ot 
the agent dated the 30th July 1926, the Ahivaloons who became the membcr.s 
of this community made gifts of their property to their priest and INlalak and 
took up their residence at Mehdibagh itself. With the capital derived from 
such gifts the shops mentioned above including the Pehdi shop of Bombay and 
^ne af Tlj jain, ivcVe started and improved. As stated in the trust deed dated 
the 2.5th August 1917, the late Khan Bahadur Malak being desirous ot 
framing a scheme tor the administration of the said properties in the 
herein” fter contained so that the said community may permanently benefit 
from the same ” executed the said trust deed tor the purposes mentioned in 

the deed which may briefly be stated as : ^ , j ^ 

(1) For maintaining the dignity of the Malak himself and defraying 

all his .irting all the members of the Atba-e-Malak Badar 

the ^aid^eommji^.^^ the mem- 

bers of the said community. “At-Homes” or charities. 

\l] For%i"aHonf or religious purposes, ete.. as 

the Ma.k ,, ^h. 

Ih:' 25^h"’Ntt“ “"m“be exeeuted_uW^h^^^ 


•Not printed. 
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objects of the trust are practically tlie same as in the first deed. X^ow the 
question for decision is whether this is a religious or a charitable institution, 
or whether this is a college of ecclesiastics, as they put it. who are forbidden 
to acquire property for themselves. 

5. The contention that the income is not taxable, is not a new one. 
It was raised in 1919 and the Financial Commissioner (Sir Henry Crump) 
in disallowing it remarked; “I have carefully considered the trust deed and 
the evidence produced in this case and also the order of the Commissioner and 
the Deputy Commissioner. Certain individuals governed by the same religious 
tenets have formed themselves into a society of a communistic nature and 
under the trust deed the head of the society administers the property the 
income from which is devoted to the maintenance and education of the mem- 
bers of the society and their families and also to certain charitable and religious 
purposes. It is, however, obvious that the main object of the society is the 
maintenance of its members, for without such maintenance the whole fabric of 
the society must break down. Such a purpose cannot be considered to be 
reUgious or charitable purpose. For there is no specific declaration that any 
portion of the property governed by the trust deed is set aside for such pur- 
poses. In the absence of any such specification I hold that no exemption fi . i 
income-tax can be claimed. ” The institution has, therefore, continued to be 
assessed to income-tax. I fully agree with what has been said by the Financial 
Commissioner in this respect. To me this community seems to be a society of 
persons who, being limited in number (about 250 in Mehdibagh), and holding 
the same religious tenets, have joined their property and labour and selected 
one man to guide their life, both temporal and spiritual. It is members of 
the community that work at different shops. They are the chief hands in the 
shops and take m outsiders rarely, and these only for menial or other unimpor- 
tant work. As stated in the trust deed itself, they were not even paid for this 
work m the shops but were only fed, clothed and generally provided for 
Ferhaps owing to strict scrutiny by the Income-tax Department, or some other 
reason, of late, salaries for the men working in several shops, belonging to 

to; community, have been fixed and drawn, and within tlie last few years 
they have increased as shown below : ^ 

1924^25 ■■ 

Income-tax Department would be whether to alTow^Teh '“xp^Tr not, 

OPINION 
ISSUE NO. 1 

Sanjana. ^Sonlnord" ted') tunr:*" by Mr. D. E. 

Shia Uaw, the Wakf is not valid unless the settlor'd'u' ZV-'"' to 

perty from the date of the creation of the 1 ' ^ P*'"- 

to himself during his life iHhe “resent^ase 'rSl “tV 

!.» b.„ »•£/ » 
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general, of which I am doubtful, it is not valid because it reserves to the 
settlor the right “ for suitably maintaining the dignity of myself as the 
llijabe Moulana Malak during my lifetime and afterwards of the Dayee for 
the time being of the said community (hereinafter designated as the said 
Dayee) and defraying ail the expenses including the expenditure of the per- 
sonal establishment of myself and after me of the said Dayee and the expenses 
of journeys undertaken by me and after me by the said Dayee from time to 
time,’^’ {vide purpose No. 1 of the trust deed, dated the 25th August 1917). It 
is nowhere said what these expenses on the settlor himself would amount to. 
Hence it cannot be said definitely what portion of the income is subject to a 
valid trust and what not. Moreover, the ultimate question is not one of 
Mohammadan Law at all but one of the ordinary law of British India. It is 
whether there is a trust or other legal obligation within the meaning of section 
4 (3) (1) of the Indian Income-tax Act, applicable to the entire property or 
to any distinguishable portion of it. I would request the Honourable Judges 
of the High Court to give decision on this point. To me it seems that the 
trust deeds of 1917 and 1922 do not create a religious or a charitable trust 
within the meaning of section 4 (3) of Act XI of 1922, so as to exempt from 
the tax the income from the property to which they relate, because the 
religious, charitable and other purposes are so inextricably mixed up that it 
is impossible to apportion the trust property or the income from it between 
them, while the trustees have full discretion as to the allocation of the income 
to the different objects. The whole gift fails for uncertainty. 

(h) The uncertainty according to the Shia Law, is as state.d above, 
that the settlor has not defined in the trust deed what portion of the income 
will be reserved for himself ; nor is there any statement, expressed or implied, 
regarding the property ultimately reverting to the poor. 

(c) As the trust deed itself fails for uncertainty this question does 
not arise. 

ISSUE NO, 2. 


(a) As stated above, the settlor has not divested himself of the pro- 
perty from the date of the creation of the Wakf and therefore the trust deed 
becomes invalid. The question whether any particular portion of the property 
falls under the heading of the trust property, therefore, becomes unnecessary. 

{h) I am afraid I do not know how this question arises oUt of the facts 
of the case. There was no such plea taken in'appeal before me, nor ^as any 
allowable charge of management of a Wakf left out of consideration. I thinK, 
therefore, that this is an unnecessary question. 

ISSUE NO. 3. 


(a) It is wrongly presumed that the Commissioner did not give t^ 
aDplicant^ the opportunity of being heard before disallowing this item rf 

432. This is a question of fact and has been admitted to be sojjy the 
counsel for the applicant, and I submit that I cannot refer it to the High 

(b) This also is a question of fact as admitted by the 

V o'r.J The nercentases or as they are called, the margins of profit, were 

therpfore being a question of fact, is not referred to the High Court. 

It is wrongly presumed that the Commissioner did not a^o* the 
assessce access to the report made by the Income-tax Officer on further euquirjr, 
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as this report and all the papers connected with it were on record and the 
applicant had several opportunities of looking into it. In fact on every day 
of hearing and even on other days, the assessee’s agents did look into the case 
and nothing was withheld from them. This question being based on a mis- 
statement of the facts, cannot be referred to the High Court. 

if. V. Ahhyankar, and A. V. Wazalwar, for the assessee. 

0. P. Dicky for the Crown. 

JUDGMENT 

1. This is a reference made by the Commissioner of Income-tax, under 
seciion 66 of the Indian Income-tax Act (XI of 1922). The non-applicant 
the Atbae-Malak Badar community residing at Mehdibagh, who for conve- 
nience of reference will be described in this Judgment as the Mehdibagh com- 
munity, was assessed to income-tax on an amount of Rs. 28,160 for the year 

1924-25. The assessment was made in respect of the following items of 
income : — 

Rs. 463 interest on securities ] 

„ 1,795 income from property ; 

20,287 income from business ; 

„ 5,615 income from partnership. 

Total exemption from income-tax was claimed on the ground that the 
question was derived from the property held under a trust or other 
egal obligation wholly for religious or charitable purposes, vide section 4, sub- 

filTf ^ ^ .u I fi The Commissioner of Income-tai was 

asked to refer the following points for the opinion of this Court — 

ISSUE NO. 1. 

(a) mether assuming the facts as set out in paragraphs 1 to 8 of 
the report^ made by Mr. D. E. Sanjana (Income-tax Officer) to be correct is 

S of 1917 and Property covered by the trust 

aee^ ot 1917 and 1922 as well as of what was freshly acquired with the heln 

IVakf Validating Act No. VI of 

the MuSnmadan LawT regard to 

ISSUE NO. 2. 

of the prope^rVb S^n^‘reUgio^^‘^aS‘^charSe^tJ^^^^ “ ^>8^ 

?eruStt:ZdLitf TrZfefe ‘aZ 

part wWch p^mits the exemption be?ng Ranted ^ ^^>8^ 

chargee of luanageZen^Vf “tt°'^8ble 

ing the question what the ttxZY ineome was f “ decid- 

, . NO. 3. 

^ioner of Income-taxZatZcycUs w -Assistant Com- 

Itwari and Sitabuldi shops, couW the were connected with the 

the ground set out in para 8 of Ms orderZlIf^ "tenis on 

opportumVof proving the fact doubtedVtKt^K* “t 
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(&) Whether the Income-tax Department was competent to charge 
more than 12i percentage on the income from business when no special or 
uni;sual circumstances have been sliown to have intervened, nor without show- 
ing thal similar businessmen were charged more percentage than what is stated 
above? W hether the observations of the Commissioner on the point in para. 7 

-Were justified in view of the materials on record which were available to the 
assessee ? 


(c) Whether the procedure of the Commissioner in not making avail- 
able to the assessee the report made by the Income-tax Officer on further en- 
quiry after remand and in not giving the assessee a right to urge objection 
to that report was a valid one? 

2. As regards issues 2 and 3, the Commissioner of Income-tax held that 
a reference to this Court was either unnecessary or incompetent. No applica- 
tion was made to this Court under section 66, sub-section (3) of the Income-tax 
Act, on the subject of the disallowance of a reference on issues 2 and 3, and it 
is not, therefore, competent for us to consider tlie (piestions contained therein. 
We may add that, on 4th July 1‘I27, an application was made by the non-appli- 
cant community to the effect that it was proposed to argue, before this ('ourt, 
the contention already offered before the Commissioner of Income-tax that 
their case, in any event, would fall under sub-heads (ii) and (vii) of sub-section 
(3) of section 4 of the Income-tax Act. We found it necessary to hold in this 
connection that the reference made by the Income-tax Commissioner amount- 
ed to a refusal to state these points for reference to this Court, even if it can 
be assumed that there was a request from the applicant to the said Commis- 
sioner so to do. As in the case of issues 2 and 3, therefore, no application having 
beei» filed within due period of limitation by the non-applicant against this 
refusal, we found ourselves unable to admit the argument with reference lO 
the two points in question. We are, therefore, solely concerned with issue No. 1 
in the present order. 


3. We find it unnecessary to re-state here in detail the hi.story and cons- 
titution of the Mehdibagh community. A fair exposition thereof is to be found 
in Ihe statement of the ease submitted by the Commissioner of Income-tax and 
we have also on record enclosure B filed by the non-applicant community 
before the Commissioner of Income-tax, which enclosure gives a detailed his- 
tory of the community. 

We may say at once that as regards clause (c) of issue 1, which relates 
to the question whether the word “ property ” in section 4 (3) (i) of the 
Income-tax Act does or does not include the carrying on of a trade such as 
this community indulges in, the learned Standing Counsel for the purposes ot 
this proceeding admitted that such trading might be considered to come within 
the term “property” in question. We, therefore, now proceed to dispose-ot 

clauses (a) and (6) of issue No. 1. 

4 For the non-applicant to succeed it was necessary for him to 
that there was either a trust, or that the property was held under a legal obli- 
catlon wholly or in part for religious or charitable purposes. It has been 
urged irthis connect^n that the Dayee or the head of the eommun.ty is a 
trustee purely and solely of all the property, that the trust is of such a 
nature that he cannot resile from it without committing a preach of b-ust ^nd 

ccfuri“coL*woulf bnossMc^'lfhaT tot^^Tr been urged'that the property 
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heir-at-law or ordinary successors cannot take any interest Uierein. Again the 
contention has been put forward that an entrant into the community, even if 
penniless, could claim equal interest with the olhei- members, while on the 
other hand, any one who leaves the community, even if he has contributed all 
his property thereto, is liabje so to leave without receiving anything in return. 
The members thus in a sense being personally pi-opertyless. it has been urged 
that although the main object of the community is a religious and charitable 
one, its constitution inevitably demands that secular purposes should be includ- 
ed therein fo^ the clothing, feeding and maintenance of the members and their 
families, while, in the case of the Dayee, personal expenses are essential for 
the maintenance of his dignity as spiritual head of the community. It has thus 
been claimed on behalf of the non-applicant that the ultimate aim of the com- 
munity is a charitable and religious one. 

5.^ Our attention has also been directed to the fact that the community 
has manifold activities besides those of trade-activities which include religious 
education, the maintenance of a charitable dispensary and the like. It has 'been 
suggested that the absolute power, which rests in the Dayce of choosing his 
successor and of holding office himself as long as he likes, is not inconsistent 
With the legal position of a trust. 


6. Leaving a.side for a moment the question whether there is, in reality, 
a legal trust at all in the case and assuming that this is so, we find it impossi- 
ble to hold that the trust in question could be described as one wholly for 
religious or charitable purposes. The learned Standing Counsel has su'rgest- 
ed that even if the word “wholly” were to be read as equivalent in popular 
lanjjuage to mainly , the non-applicant community w'ould not, in the circum- 
stances of this case, be entitled to succeed in their contention. For our.o^vn 
part we think the word “wholly” must be read in its ordinary acceptation 
and IS in this tespect closely akin to the word “solely”. Charles. J. in 
Lumbton that “a house occupied solely for trade or busi- 

ness (tiection la (1), (2), Customs and Inland Revenue Act, 1878, 41 V c 

r ® ^ occupied not only for business but also for the 

oceapie? ^ ^ persons, not mere care-takers who are the servants of the 


. 1 , to the deeds of 25-8-17 and 25-11-22 it does not seem in 

urged on behalf of the non-applicant. Under these deeds the Dauee had full 
purposes property or the corpus thereof for the following 


pe.>.onirLpe“nses ; -“‘-ance of his dignity and for defraying all 

for members with board and lodging and the like • 

said comLX""'''"" -““--a' other pursuit ol the 

memorial funds rarseTfo^^Ll'di^g'sodareduSn^^^ contribution to 

political conferences or congresses" ^n^c rtertiai 

mortgage or““eLe!";ither permanently '"or fo°r ^t7nn“’'of 

perty of the community. Here \ve havi> in » years, any of the pro- 

bj^t ^bond of a common religion, w ho have UnT tLt'V/s “ s^ 

1. (1895) 2 Q.B. 233. ~ 
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more or less of a communistic nature. The property of the society is admi- 
nistered by the Dayee, the income being devoted to the maintenance and edu- 
cation of the members, to the carrying on trade and other pursuits and also 
to certain religious and charitable purposes. It is pertinent to point out that 
no particular portion of the income or of the property is compulsorily devo- 
ted to religious or charitable purposes. The Dayee in this connection has appa- 
rently an absolutely free hand and so far as the terms of the deeds go, he 
cannot be called to account, if only one per cent, of the income is devoted to 
religious and charitable purposes. 

8. Our attention has been directed to certain remarks of Marten, J., 
in Advocate General of Bombay v. Yusuf Ali Ehrakim (1), where the learned 
Justice remarked that the more absolute the power of the trustee, the greater the 
trust. That is, in itself, an unexceptionable proposition, but the remarks 
do not seem to us to be capable of apposite application to the facts of the 
present case. The objects laid down in the constitution of the commu- 
nity are manifold, including as they do agricultural, industrial, commercial, 
religious and other pursuits; ef, for example, paragraph 3 of the deed of 
25 — 11 — 22. We are, therefore, of opinion that, in any event, even assum- 
ing that we are here dealing with a trust, the trust cannot be described as 
one wholly for religious or charitable purposes, Thi^ fact, of itself, would 
take the so called trust outside the purview of S. 4, Sub S. 3 (1) of the 
Income-tax Act. 


9. In the terms in which issue 1 ((?) referred to us is framed, the 
question whether there could be said, in any event, to be a trust of the pro- 
perty in part for religious and charitable purposes, was not specifically raised, 
but we, nevertheless, find that, in his statement of the case, the Commissioner 
of Income-tax has dealt with this matter. We, therefore, consider it desirable 
to record our opinion whether ‘in the present case there was. even in part, a 
trust for religious and charitable purposes. We do not, however, think that even 
this position can be properly predicated as regards the present case. The 
manifold purposes of the trust are so inextricably mingled that it is impossible 
to bold that any definite part of the property or of its income is allocated to 
such religious and charitable purposes. Prom this point of view also, we do 
not think it is possible to hold that there is even a trust here of the property in 


part for religious and charitable purposes. 

10. We are, however, further of opinion that we are not, in reality, 
here dealing with a trust at all. The executant of the deeds in question has 
retained absolute control over the property in his own hands. Although it is 
true that, under the terms thereof the income and the corpus must be devoted 
to ibe numerous objects shown in the deeds, these objects as we have already 
indicated, are extremely wide, and they are further not only wide but vague. 
In this connection, it is necessary to lay stress on the words other 
of the said community”, which occur in paragraph 3 of the deed of 
The position, in reality, is that, after providing for "“^^^tenance of himse 
and the members of the community, the Dayee is at bberty to 
perty and its income to any or all of the other purposes ® 

mcnts. There is no definite portion of the property or of the 
to religious and charitable purposes. The decision of their ^ . 

Priw Council in Mahomed AksanuUa Chowdhury v. Amarchand Kundu ( 2 ), is, 
on this ground, distinguishable from the present Moreover we. a^ee^ 

the reasons stated by the Commissioner of Income-tax, that the elem^ 


(1) . 24 Bom, L.R. 1060 at p. 1091. 

(2) . I.L.E. 17 Cal. 498. 
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tainty enters into the constitution of the community to an extremely large 
extent. We may add that we do not think that section 92 of the Civil Procedure 
Code could possibly be applied to the present community, for we are of opinion 
that the provision for the maintenance, education and the like of the commu- 
nity, which is obviously the primary purpose provided for in the deeds, cannot 
possibly be described as a public purpose. 

11. A reference has been made by Counsel for the non-applicant as 
well as by the Standing Counsel to the Mussalman Wakf Validating Act (VI of 
1913), but we do not think the said Act has any application in the present 
case, It is impossible to postulate here that there has been a permanent dedi- 
cation of property for religious, pious or charitable purposes. So far as the 
legal position of the community in this connection is concerned, the Wakf 
Validating Act of 1913 makes, in reality, no difference. We find in the pre- 
sent case no wakf in respect of the maintenance and support of the family of 
the persons constituting the trust. The present case is, moreover, closely 
parallel to that of Majib-un-Nissa v. Abdur Rahim (1). It is impossible, on the 
facts of the present case, to hold that the property is in substance dedicated to 
religious or charitable purposes. There has been no such entire or substantial 
dedication of the property as to bring it within the term wafc/, and it is more- 
over, pertinent to point out here that there is no provision regarding the 
incidence of the ultimate benefit. It is conceivable, if not likely, that the com- 
munity might entirely disappear through internal discord or the like. The 
law makes it imperative, vide Sec. 3 of the Mussalman Wakf Validating Act, 
that the ultimate benefit should be expressly or impliedly reserved for the poor 
or for any other purpose recognised by the Mussalman law as a religious, pious 
or charitable purpose of a permanent character. 

12. We, therefore, answer issue No. 1 («) in the negative and hold 
that there was no wakf or trust of the property wholly for religious or 
charitable purposes, and we are further of opinion that the property is not held 
in part for such purposes. Issue No. 1 (b), in the circumstance of the last 
finding, does not require an answer because we hold that no trust was cons- 
tituted for the reasons given above. Issue No. 1 (c), for the reason already 
stated, viz., the admission of the Standing Counsel on the point, requires no 
finding. The non-applicant will bear the costs of the Commissioner of Income- 
tax as well as his own. We fix Rs. 200 as pleader’s fee. 


[204] IN THE HIGH COURT OF JUDICATURE AT PATNA. 
Before Mr. Justice Mullicky Kt., Acting Chief Justice and Mr. Justice Sen. 

[11th August, 1927.] 

Raja Radlia Mohan hlansingh Harichandadan 

Mardaraj Behrwarbar Rai, Raja of Parikud -Issci-sce.* 

V. 

The Commissioner of Income-tax, Bihar & Orissa Referring Officer. 

Income-tax Act (XI of 1922) — Parikud Ra} — If permanently settled cstnte—^Incomc 
from jalkars in his estate— If exempt from assessment to tncoNic-toj;. 

The Raja of Parikud (Orissa) who is only a tenure holder and not the proprietor of 
a permanently settled estate is not entitled to exemption from asaeasmeut to income-tax in 
respect of the income from jalkars within his tenure. 

[Miseellaneous Judicial Case No. 91 of 1926] stated under sec- 
tion 66 (2) of the Income-tax Act (XI of 1922) by the Commissioner of 
I neome-tax, Bihar and Orissa, for the opinion of the High Court. 

*A.rjl. (1928) Pat. 58 (2)j 104 Ind. Caa. 841. 

(1). 23 AU. 233. 
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CAS£j 

The point of law to be referred to the High Court for deeision in this 
caw which arises out of the order in appeal and which emerges from the peti- 
tion for reference filed before me may be stated as follows ^ 

■‘ Whether the ineome of the asse.vsee (the Raja of Parikud) derived 
sXd "estate *" •"corae-tax or not, Parikud being a permanently 


1 - ^ stated, IS the question of taw which emerges from the 

application for reference filed before me within one month of the passing of 
the appellate order by the Assistant Commissioner on 12-1-26 When the 
case came up for hearing, however, on 13-5-26, the petitioner’ changed his 
pound and then though somewhat reluctantly, arguing that it was my duty 
to irame the question, formulated the following question of law : 

“ Whether the income from fisheries in this case is chargeable to income- 
tax in view of the fact that the property which the assessee holds was paying 
a quit rent for the whole area at the time of the assignment of revenue by 
Government to one Fateh Muhammad in 1803 and that quit rent was fixed on 
an area including the area from which fishery income was derived”. 


2. In the iirst place, it seems to me that it is not open to the assessee 
to formulate this alternative question of law, as he has done, 5 months after the 
order passed in appeal by the Assistant Commissioner and in the 2nd place, 
the question of law’ which emerges from the application for reference does not 
really arise if the view’ which I hold is correct, namely, that the right of the 
assessee in the property in question is not a right in a permanently settled 
estate but is at present, whatever it may have been in past, the right of a 
tenure holder subordinate to that of a proprietor. 

3. The correct jirinciple to follow, in approaching a problem such as 
has arisen in this case, w’ould appear to hold that all income is liable to income- 
tax unless it is excm|)ted by one or other of the sections of the Income-tax Act, 
or unless it is or can be presumed to have been exempted by the provisions of 
any earlier law or Regulations w’hich have not been repealed by the Income- 
tax Act. 


4. The assessee in this case w’ho holds property in the Puri District 
of the Orissa Division does not claim that his income should be exempted on 
the ground that it is agricultural income and it follows that if he is to suc- 
ceed in claiming exemption he must i)rove that his case is covered by an older 
Act or Regulation which has not been abrogated by the Income-tax Act. 

5. In this connection, it is necessary to examine the history of the pro- 
perty which the assessee, the Raja of Parikud, holds. Prior to the advent of 
British authority in Orissa, or, to be more precise, in this part of Orissa, the 
assi ssee’s predecessors in interest i>aid a fixed quit rent of Rs. 1,600 annually to 
the Mahrattas who were the sovereign lords in Orissa. When this part of 
Orissa, however, came under British sw’ay in 1803 after treaty with the Mah- 
ratfas, the British Government felt they ow’.ed compensation to those Rajas or 
chiefs who had helped them in acquiring sovereignty in this area, and to one 
of these, by name, Fateh jMiihammad the British authority granted by sanad 
in Ihe year 1803 a jagir which included the property hitherto held by the Raja 
of Parikud. This sanad was confirmed by the Settlement Commissioners in 
the year 1805, the confirmation being recorded in Section .34, Regulation III of 
that year and from that time the assessee or his predecessors in interest ceased 
to pay a quit rent to Government but paid instead to Fateh Muhammad or 
his successors. This quit rent has never been increased and from that date 
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the status of the assessee would ai.pear to have become what is now eer, orally 
Called that of a tenure holder holding at a hxed rate. 

6. It was at first argued by the assessee that what Fateh 

hamtr steppef fnto The “poldion T o’rmerly 'iccupkd by" Government and 

r rLTt raTer^ra^ ^0X^0^ 

the right in a permaueuujr conferred on Fateh Muhammad 

b.»«" 

El"’ sn..- “ “xs:/rri ‘S « 

taken was that incomc-iax was not payable m view of the fact that the p^o 
perty which the assessee liolds was paying a (put rent tor the whole ““he 

time^ of a.ssignment of revenue in the year IbllU to ToInT b 

(luit rent included the income from the area Irom which lisherj income is 

derived. 

7. One point stressed by the assessee is really more of the nature of a 
point of constitutional'law than of taxation law. It is this. That 
authorities in the year 1803, i.e„ before the promulption of fhe principles of 
settlement gave a sanad to Fateh Muhammad and that though this sanad was 
confirmed in the settlement of 1805 the area in question was exempt from 
settlement under that Regulation, because the tract had been transferred previ- 
ously. In other words, the Crown having transferred to another party by act 
of its immediate representative and by virtue of its sovereign power the amount 
of revenue assessed by a previous sovereign over a certain area, this area ceas- 
ed to be amenable to the general laws subsequently promulgated tor the settle- 
ment of the tract. What this sanad of 1803 conferred on Fateh Mulmmmad 
was the right “to take the annual proceeds due from a certain area to Govern- 
ment and to appropriate the income from these Mahals after payment of cer- 
tain collection cliarges ” : it empowered Fateh ^luhaminad * ‘ to make coilec- 
tiou of the revenue and to demand from the raiyats what was legally due from 
them and nothing else For easy reference 1 attach a copy of the sanad 

to this statement. 


8. Now, it seems to me that the stipulation in this sanad might prevent 
Government from assessing Fateh Muhammad to income-tax in respect of non- 
agricultural income from the area granted to him by the sanad, though even 
this is doubtful as in making settlement under the Regulation referred to 
above, soyer income was not taken into consideration (See section 31 *of the 
Regulation). But it is hardly a ground for holding that a person holding an 
interest' in the property subordinate to that of Fateh Muhammad cannot be 
charged with income-tax in respect of non-a^icultural income. I hold that the 
argument that because the Grown assigned its revenue in respect of this tract 
to Fateh Muhammad, therefore it cannot now assess non-agricultural income 
from this tract, is fallacious. 

9. The assessee, as noted above, changed his ground and claimed that 
the income from fisheries w'as not idiargeable to income-tax, because the pro- 
perty which he holds was paying quit rent for the w'hole area at the time of 
assignment of revenue in 1803 and that quit rent was fixed on an area incluil- 
ing the area from which fishery income was derived. 
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CA^Jiy. 


10 Now, he assessee has no proof that the income from fisheries was 
so jnelmied He holds no sanad from Government ami in reality he holds the 
pr-oj>-rty whatever be the nature of ids right in that property, in advers" 
possession ever since the time of the grant of a jagir right in it to Fateh 
Muhammad as noted in paragraph 599, page 413 of Madox’s Puri Settlement 
Keport. This is confirmed by the present day revenue records in the Collec- 
torp^e which show as proprietor of the property in question the descendants 

, Muhammad, while the present assessee is noted in the Khewat o' 

the Record of Rights as a tenure holder. 

11. It will thus be seen then that the rulings in the Darhhanga case (1) 
and in Indu Bhusan Sircar^s case (2) arc of no help to the assessee, nor can the 
ruhng in the Singampaiti case (3) help him. for, in that case, the assessee in res- 

it was held that no income-tax 
IS chargeable, was the proprietor of a permanently settled zamindari held 
under a permanent sanad, that sanad granting the zamindar in perpetuity the 
proprietory right in tlie land on his payment of an annual sum of tribute 
known as Pciskkush. It might be that in this case the annual jatna was not 
fixed after an examination of the assets of the estate, but was in the nature of 
an amount fixed after rough estimate and in that way it may be different from 
the principle of fixation of jama in the case of the Bengal Permanent Settle- 
ment Regulation. But the fact remains that in this Madras case, the assessee 
held direct from Government, and secondly, he held under a sanad, neither 
of which conditions are fulfilled in the case of the present assessee. 


12. I trust I have stated the facts in sufficient details to enable the 
Court to come to a finding in this case. 

13. My own views in this case may be summarised as follows : — The 
question of law as first formulated does not arise because the right of the 
assessee in the property in question is not that of a proprietor of a perma- 
nently settled estate, while in the second place, it is not open to the assessee 
to formulate or ask me to formulate an alternative question of law 5 months 
after the order passed in appeal by the Assistant Commissioner and even if 
this view is not accepted, sufficient reasons have, it is hoped, been adduced in 
the body of this reference to show that the claim of the petitioner is on its 
merits unsubstantiated. 


Translation of the Persian Sanad granted to Sheikh Fateh Muhammad, Head 

of all Sheikhs and their Protector on the 23rd December 1803. 

Under orders of His Excellency Marquis Wellesly, Colonel George 
Hc 3 court, Commander of the Honourable Company’s Forces, and Mr. John 
Willo Mills are the Commander of the Subbah of Orissa. In pursuance to the 
terms of the agreement, dated 20th August 1803, you tendered to Colonel 
Campbell and Mr. John Mills we grant this sanad to you on behalf of the 
Honourable Company the English Government. As it is found on an enquiry 
into the old records, that you have been, since a long time rendering good 
services in Khanas Manikpatna, Bajrokote, Garjit, Andhari and Parikud, the 
annual proceeds thereof, dues to the Government, including the collection 
charges, Which are in kind allowed as Minah to the respective officers and 
servants are hereby for ever conferred on you on account of your remunera- 
tion. You are hereby hereditarily empowered, under the terms of the agree- 
ment tendered by you, to receive all such moneys (that is) the income from 
the said mahals that remains after payment of the collection charges in shape 


(1) 1 I. T. C. 303. 

(2) 2 I. T. C. 221. 
(.•5) 1 I. T. C. 181. 
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of Minah, to the respective officers in kind. You are also hereditarily em- 
powered to make collections of th^ revenue (payable to Government but pow 
conferred on you) from the said mahals according to the orders and Regula- 
tions of the English Government and to demand from the raiyats what is 
legally due from ‘them and nothing else ; you should not interfere with the 

respective dues of the several zamindars, Khandaits and Makadams in the 
said mahals. 

Yon should not collect or demand the arrear rents up to date and 
u should not exact duty from passers-by and from hats and 

should not in any way attempt, to receive or demand anything, the collection 
wnereof has been prohibited by the Government, should not in any way press 
the raiyats or put them to troubles, should not extort more than what is legally 
due from them, should never show by carelessness or prove yourself unworthy 
of the high charge that has been given to you. Should keep the raiyats in 
good terins with one another and keep peace among them, and keep them 
in complete devotion to the British Government. 

K. P. J ayaswal and O. P. Das, for the assessee. 

C, M, Agarwalla, for the Crown. 

JUDGMENT. 

the C. J.— The first question of law which the assessee asked 

the Income-tax Comimssioner to refer to this Court was whether the income 

of the assessee (tne Raja pf Parikud) derived from fisheries is chargeable to 
income-tax or not, Parikud being a permanently settled estate Subsequent- 

modified and a new question was propounded namely 
whether the income from fisheries in this case is chargeable^ to income-tax in 

property which the assessee holds was paying a^uit 

fn assignment of revenue by Government 

including the area from which fisher; income Sved ” ““ “ 

preeise\„e"tn"rt= orXeht “gurtrL'^oSn 

then, if he ehoTs, ^ 

upon whicronr‘’op'?;?o^1~ire^“l'''.® w 
-am entitled to exemption for 

Kaia and tt'te^rrnlerwhilh^f the 

18 found that in 1803 Fateh Muhammad obtained^ Muhammad. It 
East India Company over a t^f^f revenue-free jagi- from the 

®“t in respect of which up to thlt time ““T 

of Rs. 1,600 annually to the Mahrattas Tht* paying a tribute 

M^ammad was to reduce the Ra jl*^f Parikud^™''® "’'‘t ^’ateh 

“ and there is no analog Ltwee; thr^atv “ Proprietor to 

setUed proprietor in Bengal who has^entered Jta P a permanently 

based on gross produce in which fisheries hav^ b^en iMM^H ®"8agement 
Baja who by right of conquest was denosed from Sj. ® eonquered 

rattas and reduced to that of a teuurXlder^ 

ween the Raja and the Bast India Company 'at all fn^ta ““ “P‘^®rtaking bet- 
exempt him from the liabiUty to pay a partleular ' ““ “"dortaking to 

11—58 
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5. It is admitted before us that the Raja was paying a sum of 
Rs. 1,600 per n TiTmin to the Mahrattas, and although there is no clear finding 
by the Commissioner Mr. Jayaswal states that the East India Company issued 
instructions to Fateh Muhammad not to realise more. That act on the part 
of the Sovereign power does not show that the Raja of Parikud was the pro- 
prietor of a permanently settled estate. 

6. The result is that the assessee cannot claim exemption from income- 
tax on account of jalkar. 

7. The assessee fails and will pay the costs of this hearing. Hearing fee 
five gold mohurs. 

SEN, J. — I agree. 


[205] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice MuUick, Kt., Ag. Chief Justice and Mr. Justice Sen. 

[11th August, 1927.] 

Brij Raj Rang Lai Assessee.* 

The Commissioner of Income-tax, Behar and Orissa Referring Officer. 

Income-tax Act {XI of 1922), Ss. 22 (4), 23 (2), (3) and (4) and 37-Prodi«(^ 

of accounts before Income-tax Officer-Succeeding officer ^oaUty 

press notice under See. 22 {^)— Default by assessee— Assessment under Sec. 23 {i), legahty 
of— Jurisdiction to issue notice under Se.c. 22 (4) after submission of return. 

The assessee carrying on business in Bargania, Sitamarhi and Bajpatti, filed a 

isirr-r i j: 

a notice isaued under yec* ^ a* x- ^ Already produced before hie 

Officer had power to «>' f- V”" t/”! gal On a r erenVIrth“ High Court, 

Held, that there being no notice eapreaaly Usued under Sec. 22 U), the a»««nnent 
Obiter.— A notice under Sec. 22 (4) gl 2r o”* 37 g^re 

Dbuui Cboud Dhani Bam t. ^ to. 

PiUa Zaswamiah v. Commissioner of Income-tax, Madras, 2 I.T.C. , 

a;'.s ssr.^hr.,s:‘o?s’H,v co.«, 

CASE 

A- fiR r9) of the Indian Income-tax Act, the following ques- 

“.xr:: 

«™d .td,r tt. ... I...-- 

Officer took o ver the case t 

390; 106 Ind. Cas. 193. 
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(2) Whether assessment under section 23 (4) is legal when admittedly 
all the account books were produced before either the former Income-tax 
Officer, or his successor? 

2 The application for reference before me did not state explicitly what 
questions of law, if any, were involved and accordingly, at my request, the 
Vakil for the assessee on the date of hearing formulated the questions of law 
as stated above. The points at ’issue are perhaps not very clearly expressed, 
but a fuU statement of the facts of the case, will, it is hoped, enable the court to 
understand without difficulty what the questions in issue are. 

3. The assessee in this ease which is an unregistered firm in which 
there are two co-sharers, namely, Brij Raj and Rang Lai, carries o.n J?usiness at 
three places in the District of Muzaffarpur, namely, Bargania, Sitemarhi and 
Bajpatti. The return required by section 22 (2.) of the Act was duly filed and 
on 11th May, 1925 a notice was issued on assessee under section 23 (2) direct- 
ing him to appear on 22nd May 1925 with accounts and all other evidence in 
support of the return. Time was allowed on that date as well as on 12th 
June, 1925, at the request of the assessee, and the accounts were taken up and 
examined partially on 6th July, 1925 and 7th July, 1925. On these dates^ 
however, the account books of the Bajpatti branch were not produced and 
the party was directed to produce them at camp Sitamarhi on 24th Jtuyj 
1925. The party then explained that he could not produce the account books 
of the Bajpatti branch on the 24th, whereupon the then Income-tax Officer 
asked him to make every effort to produce them, noting that if he failed he 
would be given further time. On 24th July, 1925 the party did not produce 
the accounts of the Bajpatti branch and was allowed time till the 25th Angpist, 
On that date, no one appeared on behalf of the assessee and on the 27th 
August a petition for time was filed and time allowed till the 18th September. 
On the 18th September again a petition for time was filed and time allowed 
till the 8th October. On this last date, the party' again failed to produce the 
accounts of the Bajpatti branch, whereupon the then Income-tax Officer noted 
in the order sheet that assessment would be made under section 23 (4) on the 
16th November. On this date the party sent a telegram from Sitamarhi report- 
ing that he had appeared with his account books at the Dak bungalow of that 
place, apparently under the impression that the account hooks would be 
examined there though there is no direction to this effect in the order sheet. 
At any rate, time was allowed till the 17th December on which date the party 
was directed to produce all his , accounts. Meanwhile, i.e., between 16Ui 
November 1925 and 17th December 1925, the Income-tax Offic^ was trans- 
ferred and the new Income-tax Officer took over charge. On the 18th Decem- 
ber, the party produced the accounts of the Bajpatti branch before the new 
Income-tax Officer who, on that date, directed the party to produce the ac- 
counts of the Sitamarhi and Bargania branches as well on 19th January 1926 
as he was not able from the notes left by his predecessor to make an estimate 
of the income from these two branches. On 16th January 1926 assessee filed a 
petition stating that these account books could not be produced because they 
had been sent to Calcutta where a gomosta was in charge, the proprietor of 
the firm who ordinarily resides in Calcutta having gone to his home in Marwar. 
The Income-tax Officer insisted on the production of these accounts and fixed 
2nd February 1926. Meanwhile, on 30th January 1926 another petition was 
filed making substantially the same excuses as were made, in the petition of 
16th January 1926 and accordingly on 8th February 1926 assessment was made 
by the Income-tax Officer under section 23 (4), ’ 

4. These are the facta of the case. 
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5. Ihe first question of law raised is perhaps somewhat unhappily 
framed and the expression “ no fresh notice under section 22 (4) ” in that 
question cannot be taken as implying that a notice under that section and sub- 
section had been issued in the time of the former Income-tax Officer. The real 
question at issue in the mind of, the assessee is whether the assessment is legal 
in view of the fact that no legal notice, as he claims, under section 22 (4) was 
issued after the new Income-tax Officer took over the case. This however, is 
based on the assumption that the order of 18th December 1925 cannot rightly 
be construed as a notice under section 22 (4). That order runs as follows 
“Accounts produced for Bajpatti only. He (that is, assessee) must 
produce the accounts of Sitamarhi and Bargania on 19th January 1926 
This order has been signed by Rang Raj one of the partners in the firm and it 
is the contention of the assessee that this order is not legally a notice as re- 
quired by section 22 (4). This contention the .department does not accept. 
There is no statutory form of notice under that section. Any notice under the 
Act may be served on any member of a firm, while the provisions of section 
63 (1), directing that a notice under this Act may be served either by post, 
or as if it were a summons issued by a court would appear from the wording 
itself to be permissive in character and not exhaustive of all legal methods 
of serving a notice. T^urther, the assessee cannot argue that he had not full 
knowledge of what was required of him, for it is clear from his petitions of 
16th January 1926 and 30th January 1926 that he knew exactly the account 
books which he was required to produce and therefore he was in- no way pre- 
judiced by the procedure adopted. It is respedfully submitted, therefore, that 
due notice as required by section 22 (4) was given to the assessee and if this 
view is accepted, it would follow that the finst question as formulated does not 
really arise. 

6. The second question on which a reference is asked is w’hether assess- 
ment under section 23 (4) is legal when admittedly all his account books were 
produced before the former Income-tax Officer or his successor. This, how- 
ever, would really seem to be a formulation of the first question from a slightly 
different point of view. The accounts of the Sitamarhi and Bargania branches 
in this case were produced before the former Income-tax Officer and the ac- 
counts of the Bajpatti branch beforeJ- his successor, while, for reasons given 
above, the succeeding Income-tax Officer called for the accounts of the Sitamarhi 
and Bargania branches which had already been produced before his predeces- 
sor. In other words, the question would appear to be whether in view of the 
fact that the accounts of the Sitamarhi and Bargania branches had been pro- 
duced before the former Income-tax Officer in response to a notice under sec- 
tion 23 (2), the succeeding Income-tax Officer could legally issue a notice 
subsequently under section 22 (4) calling for these same accounts. I can 
find no authority in the Act for the contention that the right of the Income- 
tax Officer is restricted to calling for accounts only once and if this view is 
correct, it follows that the Income-tax Officer can subsequently call for ac- 
counts under section 22 (4) which had originally been produced before him or 
his predecessor in response to a notice issued under section 23 (2). In this 
cornection, I would respectfully invite the attention of the learned Judges to 
the remark of Walsh, acting. Chief Justice in the Allahabad case ^ 
maHer of Messrs. Lachchman Dass Narayan Doss, (1) where he observed fo - 
lows : “ Sub-section (2) (of section 23) does not confine the Income-tax Officer 
to one notice and such further notice, if giveh, would become a notice under 
sub section (2) 


(1) 2 I.T.C. 1, 
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7. The respectful contention of the Department, therefore , is that while 
it would have been more satisfactory if the former Income-tax Officer had re- 
corded notes of the accounts of the Sitamarhi and Bargania branches in sufficient 
details to enable his successor to form an estimate of the profits from these 
branches, at the same time, no illegality has been committed by his successor 
in requiring the assessee under section 22 (4) to produce the accounts of 
these branches. 

K. P. Jayaswal and S. P. Asfhnyia, for the assessee. 

0. M. Agarwalla, for the Crown. 


JUDGMENT. 

MULLICK, A.C. J. : — It is difficult to understand what is the special 
question of law upon which the Commissioner of Income-tax is asking for 
an opinion. It is not sufficient for an assessee to suggest to the Commis- 
sioner the questions of law. It is for the Commissioner to find the facts first 
and then to state the point of law which arises out of those facts and on 
which he desires our opinion. He may then, if he likes, give his own opinion 
on the case. 

2. Both parties, however, have agreed before us to ask our opinion 
on the following question of law : — 

“ Is an assessment under section 23, cl. (4) of the Indian Income- 
tax Act valid in this case t” 

3. The answer depends upon whether or not a breach of section 22 (4) 
was committed. 

4. Accounts or documents can be called for by the Income-tax 
Officer under section 22 (4) after issue of notice and before the filing of 
the return. 


5. After the filing of the return, sections 23 (2), 23 (3) and 37 
give ample powers to the Income-tax Officer to call for whatever documents 
he requires. 

^ 6. The failure to comply with any of the notices under these sec- 

tions does not authorise the Income-tax Officer to make a summary assess- 
ment to the best of his judgment under clause (4) of section 23. 

7. This last-mentioned clause runs as follows : — 

“ If the principal officer of any company or any other person fails 
to make a return under sub-section (1) or sub-section (2) of section 22, as 
the case may be, or fails to comply with all the terms of a notice issued 
under sub-section (4) of the same section, or having made a return, fails to 
comply with all the terms of a notice issued under sub-section (2) of this 

action, the Income-tax Officer shall make the assessment to the best of his 
judgment. ** 


8. The words ‘‘ or having made a return *’ would be quite unnecessary 
If they were not intended to be in sharp antithesis to the preceding words and 
to show that in the view of the legislature a notice under section 22 (4) con- 
wrns only the stage before the filing of a return. Duni Ckand Dkani Ram v 
Thf Cotnmtsswner of Income-tax (1) and Pitta Ramaswami Iyer v, Commis- 
mner of Income-tax, Madras, (2) were cited. But it does not appear that 
the point was clearly raised and decided in these cases 

If then ^tiee under section 22 (4) can only be issued before the 
^g of a return, there could have been no breach of a notice under this clause 
m the present e ase and the summary assessment ^as illegal. 

<1) 2 I.T.C. 188. 

(2) 2 I.T.C. m. 
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10. This assumes that there was in fact a notice issued under section 
22(4) ; but the finding of the Income-tax Commissioner on this point is not 
clear. 

11. He thinks that the order entered on the order-sheet of the 18th 
December 1925 was sufficient to constitute a notice under section 22(4). But 
what is there to show that the notice was under this section 1 The notice 
might have been one under section 37 or 23 (3) 

12. Therefore, even if we assume that notice under section 22 (4) can 
be issued after a return has been filed, such notice not having been issued in 
this case the summary assessment was illegal. 

13. The assessee succeeds and will get the costs of this proceeding. 
Hearing fee five gold mohurs. He will be entitled to include in his costs his 
deposit of Rs. 100 but not for the printing of the paper book. 

SEN, J. — I agree. 


[206] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 


Before Mr. Justice Baguley. 

[31st August, 1927],. 

Dr. R. N. Singha Appellant (Plaintiff),* 

V. 

The Secretary of State for India in Council Respondent. (Defendant). 

Income-tax Act (XI of 1922), Sec. 67 — Assessment in default of return — Wrong des- 
cription of assessee 'in notice calling for return — Assessment, if ultra vires or illegal — 
Suit for recovery of tax collected — Civil Court*s Jurisdiction, Bar of — Sec. 67 if ultra 
vires of Indian Legislature. 

One Dr. R. N. Singha who was served as “Proprietor, Basscin Pliarniacy’' with 
a notice under Sec. 22 (4) of the Income-tax Act submitted no return but merely sent 
back the return form. In default of return an assessment was made and the tax together 
with penalty for non-payment was collected from him. Thereupon he instituted the suit 
against the Secretary of State for recovery of the amounts collected, alleging that he not 
being the Proprietor but only the -Manager of the Pharmacy was not the individual men- 
tioned in the iioticc and hen^ was not bound to pay the assessed sums. 

Held, (1) that as the wrong descriptioii as proprietor would not make the assess- 
ment ultra vires or whoUy illegal, See. 67 of the Act was a bar to the institution of the 


suit : 

(2) That in the absence of proof that a suit of this nature would have lain against the 
East India Company, Sec. 67 was not ultra vires of the Indian Legislature. 

Haji BaUimtulla v. Secretary of State, 2 I.T.C. 118; Secretary of State v. ForUs, 
1 I.T.C. 23; Forbes v. Secretary of State, 1 I.T.C. 8; considered. 

Second Appeal No. 327 of 1927, decided on 31st August 1927. 


Robertson, 
A. Eggar 


for Appellant. 

(Government Advocate), for the Crown. 

JUDGMENT. 


The plaint in this case sets out that the Income-tax Officer of Bassein 

made assessment o£ ineome-tax on “ one Dr. R N. Singha. Proprietor Ba^n 
Pharmacy Plaintiff states that he is not the man mentioned and refusea 

to pay Nevertheless, the Income-tax Officer proceeded ta levy the 
assessmeac and penalty for non-payment amounting m ^1 to 1 745^ 
Plaintiff has filed a suit against the Secretary of State for India i 
to recover this money, together with interest. The Trial Court held thatj^ 

*(1027) I. L. B. 5 Kang. 825; A.I.B. (1928) Bang. 70 
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section 67, Income-tax Act, no suit would lie. The plaintiff appealed to the 
District Court, but the appeal was summarily dismissed under 0. 41, Rule 11. 
He now comes to the High Court in second appeal. 


The facts as given in the plaint are somewhat scanty, but they have 
been amplified by appellant’s advocate in argument. 

It would appear that Mr. R, N. Singha is a medical practitioner. He 
bought a chemist’s shop known as the Bassein Pharmacy and held it in his 
own name for a time. Afterwards he transferred it to his wife’s name and 
for one or two years his wife paid income-tax on the income accruing from 
the busine^. It was after this that the present trouble arose. His conten- 
tion is that he is Mr. R. N. Singha, hledical Practitioner of 18, Myenu Road 
and that he is not Dr. R. N. Singha, Proprietor, Bassein Pharmacy. He 
admits he has some connexion with the pharmacy, but is merely its supervisor 
or manager, and not its proprietor. His claim is that the assessment was 
made on the person whoever it was, who owned the Bassein Pharmacy and 
that as be is not that person the assessment cannot be made upon him. 


On the other hand it is contended that the assessment was on Dr. R. 
N. Singha, and, although it is contended that he is the real proprietor, never- 
theless that makes no difference. It was the individual R. N. Singha on whom 
the assessment was made and from whom the money was recovered and if 
objected to the assessment he had his remedy under the Income-tax Act and no 
suit of this nature would lie, it being barred by section 67, Income-tax Act. It 
is further admitted that before the assessment was made a notice was served 
on him under the title of Dr. R. N. Singha, Proprietor, Bassein Pharmacy, 
calling for a return of his income under the Act. It is admitted that he sent 
the form back and never made any return, and the assessment made by the 
Income-tax Officer was .made in default of any return from him. It is con- 
tended, first of all, that a suit for the return of the money would lie despite 
the provisions of section 67, Income-tax Act ; and, secondly, it is contended 
that if section 67 does bar the suit, it is ultra vires. These are the two points 
that were argued in appeal although the second one does not appear to have 
been mentioned in the memorandum of appeal. 


A large number bf eases has been quoted, but most of them are only 
quoted by way of analogy and are not directly to the point. The appellant 
relies almost entirely upon Haji Rahemtulla Haji Tar Mohamad v. Secretary 
of State, (1). This is a case in which it was held that the provisions of sec- 
tion 39 of the former Indian Income-tax Act, corresponding to section 67, pre- 
sent Income-tax Act, had no application to a case where the assessment is 
clearly ultra vires. Tn that case the Income-tax Collector sought to assess 
a non-resident in British India on profits made by him at branches which 
Were also outside British India and which were not received by him in British 
India, It was held that as the assessment was clearly ultra vires the provisions 
of section 39 did not apply. No reasons for the decision are detailed, but it 
must be regarded as a considered opinion of a Bench of the Bombay High 
Court. The ground for the assessment being ultra vires was that as income 
for purposes of the Income-tax Act must be income accruing or received 
within British India, the assessment of income which was not received and did 
not accrue in British India was outside the four corners of the Act 
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The next case quoted by the appellant is Secretary of State for India 
V, A. H. Forbes (1). This, in a sense, is against the appellant. But there is 
thi>: to be deduced in the appellant’s favour from it. At the end of the 
judgment occur the words : “I am wholly unable to say that anything has 
been done ultra x'ires by the Collector. I, therefore, hold that the Civil Court 
had no jurisdiction over this question and that the suit cannot be maintain- 
ed From this can be deduced the opinion that had anything ultra vires 
been done the Court would have entertained the suit. The appellant has also 
quoted Selmes v. Judge and another (2) but I cannot see any principle in this 
case applicable to the present one. All that was held was that the defen- 
dants were entitled to notice of action. It was a case in which some surve- 
yors of highways were sued for the return of money which it was held they 
had wrongfully levied. As I have no means of finding out what the powers 
of the Surveyors of Highways are. I am unable to see how this case helps 
the appellant in the present case. The question then is, is there anything, on 
the face of the plaint, to show that the Income-tax Officer has acted ultra 
vires f There was a business, the Bassein Pharmacy. Dr. R. N. Singha was 
obviously the man who had the management of it. As a medical practitioner, 
a professional man, one can understand that the Income-tax Officer had his 
eye upon him as a person whose income might be assessable to income-tax. He 
served a notice upon Him. The notice was not addressed to the proprietor 
of 'he pharmacy. It was addressed to a certain individual who might, on the 
face of it, have regarded it as his. The fact that the word “ proprietor ” was 
placed after his name instead of “ manager ” was something not of vital im- 
portance. It may be a mere error of description and it cannot be contended 
that an error of description would be a good cause for refusing to make a 
return or for invalidating an assessment made. The whole case has been 
argued on the underlying fallacy that to give anything a particular name 
makes it acquire the characteristics of that name. Here was a man served 
with a notice calling on him to make a return. He made no return. The 
Income-tax Officer was then entitled under the Act to make an assessment 
upon him. To that assessment he had a right to dispute. But he did not di^ 

nute it in the way prescribed by law, and automatically notice of demand 

followed It is argued that the Income-tax Officer acted ultra vires becai^ 
he assessed Dr, R. N. Singha on the income arising from the pharmacy which 
was not his. It is argued that he had a right to a^ess Dr R. N. Sin^ia s 
income but to burden him with other income which he had not got and to 

make him pay on income which he did not receive was ultra vires, if this 

we e the eaL every error which any Income-tax Officer makes in as^ssing 
any pc^rmust be ultra vires and the expressions “ ultra v^res and 

■' Trre’is"L'c"asTtt"LTlaTrmrrmy notice, though not mentionea in 
the.arjunent. yhich seems to cast a flood of ^ 

is Forbes v. Secretary of State for India on certain income 

cutor of an estate. The Collector efed on Him to pay tax_on ce^ 

accruing in respect of the estate. ® ° disallowing it and ultimately 

and so there was an appeal against t exactly as in the present case. 

( 1 ) 1 23 . 

V / • ^ ^ n 79A 
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waf> section 39. It was argued that section 39 was a bar to the suit The 
Calcutta High Court found that the suit was barred. The head-note states. 

It IS the Collector’s duty to determine what persons are chargeable in res- 
pect of sources of income other than salaries and pensions, profits of compa- 
nies and interest on securities The income sought to be charged in the 
pre-sent case is income of this description and it was the Collector’s duty now 
the duty of the Income-tax Officer, to determine what person was chargeable 
for it. In the body of the decision on page 10 occurs the passage : “I have 
also sliown that the Collector has to determine that the plaintiff is a person 
chargeable and that in so doing he acted within the Umits of his jurisdiction”. 
That also fits the present case. The income chargeable was certainly income on 
Which tax uas leviable, for it was profits and those profits arose within 
Bn isli India so that the principle of tlie Bombay case referred to cannot be 
iield to render the action of the Income-tax Officer totally invalid. 

The Income-tax Act provides persons assessed with a remedy. Thev 
can apply to the Income-tax Officer to revise his assessment. They can appeal 
from Ills order to the Assistant Commissioner and from the Assistant Com- 
missioner s order to the Commissioner, and they can call upon the Commis- 
sioner to refer the matter to the High Court ; or, if he refuses to do so they 
can apply to the High Court to direct him to make a reference. This should 
provide all the safeguards necessary. There is a bar in section 67. as I have 
said before, and when an Act deals in a complete manner with any particular 

mtTVi entirely, and, in this connexion, I would 

quote i>h€ohara7i Singh v. Kulsum-ini-nissa (1). This is a Privv Council cn«o 

on page 375. I find the dictum : •' Now Aenever a statute dearwUh^ 

righti. It IS easy to conclude that it deals with the total ambit of those ri^ts 

and /nothing standing outside the provisions of the statute In view 

of what I have said, and relying particularly upon the Calcutta case of Forbes 

ti'on already mentioned, I would hold that sec 

tion 67 bars the present case. It is, I note, a case foi^ the recove^of Iney 

madlfn Te^form ' if" ""I assessment 

^ contended that the assessment is erroneous • 

mless the assessment can be proved to be erroneous, the money is riffhtfnllv 
taken. I hold, therefore, that this case comes within the purview^of sectfon ^ 

leiuna of the money can be entertained. ^ ‘ * 

ssvsi. “''arrcia.'T -z 

assessed would have lain against the East revenue wrongly 

analogy, a suit for t^ recov^^ of ®^ome tv 

entertained. The only ease ouottl tn wrongly assessed can now be 

for India v . J. Momelt (3). In this es^ tLt’iitTot t »/ State 

49 AU. 3 6 ? the question was whether the Govem- 

(2) 1 l.T.c. 8. ' 

(3) I.L.R. 40 Cal. 391. 

11-59 
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ment of India could make a law the effect of which was to debar a Civil Court 
from entertaining a claim against Government to any right over land. Their 
Lordships of the Privy Council were satisfied that land suits would have lain 
against the East India Company, and, therefore, it was held that the right to 
file such suits still survived against the Secretary of State for India. To prove 
that section 67 is ultra vires, the plaintiff has got to show that a suit of this 
nature for recovery of revenue paid would have lain against the East India 
Company. I have not been referred to any case in which this has been done. 

The respondent cited one case, Spooner v. Juddow (1) to show that a 
case concerning revenue could not be filed in a Civil Court. But that was filed 
on the original side of the Supreme Court of Bombay which was specifically 
debarred from entertaining such suits by its Charter. This is no guidance, I 
must assume until the contrary is proved that an Act passed by the Indian 
Legislature is valid until and unless the contrary has been proved. The con- 
trary has not been proved. Therefore, I must assume that it is right. For 
these reasons I dismiss the appeal with costs. 

Appeal dismissed. 


[207] IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 

Before Sir William Phillips, Kt., Officmting Chief Justice, Mr. Justice 

Ramesam and Mr. Justice Beasley. 

[5th September, 1927] 

Messrs. Binny & Co., Ltd., (London) by Agents 

Messrs. Binny & Co. Ltd., Madras Assessees. 

The Commissioner of Income-tax, Madras Referring Officer. 

Income-iax Act (XI of 1922), Sea. 49 and b^-Application for Vnited Kingdorn 

doulle income-tax rclief-Feriod of limitation Tax 

60, meaning of— • ‘ Recovered' \ if means relief granted m United Kingdom. 

Act. mo.* » 

Case [Referred Case No. 7 of 1926] stated under section 66 (1) 

Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, 

for the opinion of the Court. 

CASE. 

Under section 66 (1), I have the honour to refer 
Hon^le the Judges of the High Court the following question of luv>. 

** What is the meaning of the words ^ \t Indian 

Income-tax Act 1 In the case of a double Income-tax relief under secUon 

income-tax on assessment and f Income-te^ was paid in India" or do 

49, do the words "tax sectiL 37 of the M ed 

Kingdom’*. 

.o « T T fl70 • «e L 679} A.I.R. (1927) Mad. 

•(1927) I.L.B. 60 Mad. 020 ; 63 M.L.J. 672 , «6 o j 

1039 (1). 

(1) 4 M. I. A. 363. 
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2. In my opinion the words “tax was reeovered” mean “Inflian Income- 
ax was paid in India’ . f am not certain wliat precise meaning is attached to 
the words “ tax was recovered ” by the petitiom rs. On receipt of their re- 
quest for a reference to the High (’ourt. I asked them to formulate the ques- 
tions of law which they considered 1 ought to refer and to state on what precise 
ground they based their claim for a refund. In reply their Solicitors have sent 
me three questions which consist chiefly of arguments and which contain alter- 
native grounds for the claim. I do not consider that the questions as drafted 
by the Solicitors are suitable for reference and I accordingly submit the 
question as framed in paragraph 1. 

3. The facts of the ease are that petitioners Messrs. Binny & Co. 
(London) were assessed to Indian Income-tax for the years 1922-23 and 1923-24 

1922-23 was paid finally in April 1923, that for 
1923-24 in November 1923 and that for 1924-25 in September 1924. On 17th 
December 1924 Messrs. Binny & Go. obtained from the United Kingdom 
Revenue Authorities the certificate required by section 49 showing the rate of 
tax levied in the United Kingdom and the rate of relief obtained there. On 
29th August 1925 they applied to the Income-tax Officer, First Circle, Madras 
for the double income-tax relief from Indian Revenues for 1922-23 and on 4th 
September 1925 for the relief for 1923-24. For 1924-25 the application for 
relief was made on 8th September 1925. It was granted but relief for 1922-23 

Q gjound that the applications dated 29th 

August and 4th September were made more than one year after the last day 

of the year on which the taxes’for 1922-23 and 1923-24 had been paid. In the 
view of the Income-tax Department the claims for these years should have been 
made before 31st March 1925. They were thus late by about 5 months. 

con«iHpt' ^ grounds Messrs, Binny & Co. 

time-barred. In the correspondence which 

refused they have set up^ various pleas • 

Ac th unnecessary delay on theii^part’ 

Fnir had been delayed they were only able to securf the 
English certificate m December 1924. After that the London Office relvine on 
a Resolution of the Indian Central Board of Revenue No I 2 ft 3 9 Qfi» 

or r 

to t *re” th“e M^drat oLfonToth August anTthe 

between toemtr “19241^1^0^ iglsTernTto' me’’' f ^“Lh 'op>u“red 

obtained ” WWle it is' ttot\at tto Zd'-'Ie'c^ve v ”"i^ 

veys the idea of getting back somethinir whin^ It/ 1 . eyeryday use con- 

seems to me clearly that to ptinn* fko* ^ paid previously, it 

section nonsense. In the first place sectbn^ 5*0 rafa section 50 would make that 
also to section 48. The words^'* tax section 49 but 

interpreted as to make them applicable both to refund *** 50 must be so 

refunds unde? 8ection.49. However low an nnin^ «nder section 48 and to 

»» .< Mi. .. 
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PiiactPfl that a refund on a dividend under section 48 would he time-barred if it 
was not claimed within one year from the last day of the year in which the 
refund was made. Secondly it is »pdte clear that throuprliout the Indian 
Income-tax Act, “recovery" is nsetl in the technical sense to mean collection — 
see for instance sections 18 (8), 44-A. 40. 41 and 68 second proviso. In all 
these sections “recovery” can bear no meaning except “collection”. The tech- 
nical term “recovery” is used instead of the plain word “collection”, because 
Government may obtain the tax by various means, by actual direct collection 
on assessment, by deduction at source, and by indirect taxation such as a share- 
holder .suffers. The word “ collected “ would not cover all these different 
methods by which revenue is credited to Government. Hence the necessity for 
the adoption of a wide expre.ssion such as “recovery”. Lastly if the draftsmen 
of the Act had intend^ed the words “tax was recovered” to have the meaning 
now suggested, they wotild surely have repeated the language of section 49 
where a taxpayer who recovers tax already paid is described as having “obtain- 
ed relief”. Section 50 would then have run “No claim to anv refund of income- 
tax under this Chapter shall be allowed, unless it is made within one year from 
the last da.v of the year in which relief was obtained under section 27 of the 
Finance Act, 1920.” A separate sub-.section would also have been inserted to 
impose a time limit on the operation of section 48. 


(r) Thirdly, it has been contended that if “tax was recovered” means 
“tax was collected” it mu.st mean “tax was collected in the United Kingdom”. 
This interpretation of section 50 .seems to me no le.ss impos-sible than the one 
discussed above. The word “tax” at the end of section 50 must refer to the 
same tax as that mentioned at the beginning of the section, i.e. to the Indian 
tax. The refund that is to be given in India is a refund of Indian Income-tax 
and India obviously cannot refund a tax which it did not collect. 


5. 


... The only real basis for the claim of Mes.srs. Binny & Co. is that im- 
plied in the third question formulated by their lawyers Me.s-srs. Morseby & Co. 
viz, that my interpretation of section 50 may render the agreement for double 
income-tax relief inoperative. Of course it renders the agreement inoperative 
in certain eases. Section 50 was intended to have this effect and I can see 
nothing unreasonable in the Legislature which was giving a concession, laying 
dovn conditions for the grant of that conces.sion. Just as the Legislature said 
in section 49 that the rate of relief to be given in India shall not exceed half the 
Indian rate so they said that claims must be made within one year. If my inter- 
pretation of section 50, which I claim is the natural and obvious one, made it 
practically impossible for any one ever to obtain double income-tax relief in 
India, I would agree that an alternative interpretation that obviated this result 
without doing violence to the language of the statute would be preferable. But 
that this is not the case is proved by these facts : (1) that in the three years 

since the arrangement came into force we have iri Madras dealt vith -2 app ica- 
tions, given refunds amounting to nearly Rs. 6 lakhs in 18 cases and only re- 
jected 4 cases, including the two now under consideration as time-barred. 

(ii) that if Messrs, Binny & Co., had made a prevmus study of the 
Act and if they had not misread Central Board of Revenue 1283 

dated 28th April 1924. they would have had 34 months in 
their claim after they received the eertificates from the t'nited Kingdom Reie 

nue Authorities. , , r»* s- 

6. I mav add that both the interpretations suggested by “ 

Co. are inconsistent with the ruling given by the Boiubay High Court m 
Amritlal K Gandhi v. Commissioner of Income-tax, Bomhay (1) m uhich on 


(1) fl l.T.a 48. 
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■1 iv‘feronce roQurdiug: r*'fund of dividends the Court passed the following order : 
'■•The Court is of opinion that income-tax is “recovered” when the dividend is 

pai'L” 

Yin Moclrti, Counsel instructed by Jlessrs. Moresh^f iC Co.. Attorneys, 
for the assessees. 

^f. Pafnyijoli f^asifn. Counsel for the Crown. 


JUDGMENT. 

What we are asked to determine is the meaning of the words “tax was 
recovered” in section 50 of the Indian Income-tax Act. It is contended by the 
assessec that the word “recovered” which ordinarily has the meaning of taking 
back must refer to the repayment of tax in the United Kingdom referred to in 
section 49 and that the words ‘‘tax was recovered” must be read as meaning 
tax was refunded to the assessee under the provisions of section 27 of the 
Finance Act of 1920. Unfortunately for this contention we see that section 50 
is applicable not jinly to section 49 but also to section 48 ; and if we are to apply 
this meaning of the word “recovered” to section 48, it w'ould mean that when a 
person had obtained a refund under section 48 he is given under section 50 
another year within which to apply for that same refund. This certainly 
makes nonsense of these two sections. The w'ord “recovered” does not neces- 
sarily mean the actual taking back of what has been given, as is obvious from 
its use throughout the Income-tax Act. In section 18 (8) which deals with 
“deduction” of tax in advance, it is observed that “the po\ver to \e\y by 
deduction under this section shall be without prejudice to any other mode of 
recovery,” implying thereby that deduction is one mode of recovery. Simi- 
larly. under section 41 tax is “recoverable” from the Court of Wards, Admi- 
nistrator General, etc., and there it does not mean taken back. It is suggested 
that tax can only be “recovered” by coercive process. The Act does not pro\dde 
for recovery by coercive process but even then there is no taking back of what 
has been given any more than when the tax is received by voluntary payment. 
Possibly, there is an implication in the word “recover” that the tax is a sum 
which has to be deducted out of the income as really belonging to Govern- 
ment, and in that sense the word “recovered” would bear the meaning of 
taking back. Section 44 (o) is also a very strong argument against the asses- 
see’s contention as to the meaning of the word “recovered”. We are there- 
fore satisfied that the words “tax was recovered” mean “tax was received by 
the Government”. 


It has been pointed out to us that this interpretation may cause hardship 
in individual cases where there has been delay on the part of the Income-tax 
authorities in England in making the refund there, such delay not being due to 
the default of the assessee. We would point out that this hardship can only 
he obviated by an amendment of section 50 and we are of opinion that this 
should be done by giving the Income-tax Commissioner power to extend the 
time in suitable cases. 

The petitioner will pay the costs of this application, i.c., counseUs fee 
Rs. 250. 
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[208] IN THE HIGH COURT OP J(tdICATURE AT MADRAS. 

Before Sir William Phillips, Ki., Offg. Chief Justice, Mr. Justice Ramesam 

and Mr. Justice Beasley. 

[5th St^ptember, 1927.] 

Yagappa Nadar Anmu* 

V. 

Tho Commissioner of Income-tax, Madras Referring Officer. 

Income-tax Act {XI of 1922), See. 2 (1 ) — Income derived from toddy — When ‘agricul- 
tural income* as defined in Sec. 2 (1). 

Income derived from toddy is agricultural income within the meaning of Sec. 2 (1) 
of the Income-tax Act when it is received by the actual cultivator, whether owner or lessee 
of the land on which the trees grow. If the income is obtained by a person who has not 
produced the trees from which the toddy is tapped, or has not done any agricultural opera- 
tion whereby those trees have been raised, it is not agricultural income. 

Case [Referred Case No. 16 of 1926] stated nnder section 66 of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 


CASE. 

I have the honour to refer for the decision of the Hon’ble the Judges of 
the High Court the following question : “Whether toddy extracted from 
cocoanut trees situate on lands assessed to Government revenue is or is not 
agiioultural income within the meaning of section 2 (1) and whether the 
Income-tax Act applies to profits derived from the sale of such toddy.” 

2. As the question is a general one it is unnecessary for the purposes of 
this reference to deal with the facts of this particular case. 

3. It is perhaps advisable to give a brief description of the system 
under which the toddy revenue is administered in the Madras Presidency. The 
production and sale of toddy without special license is forbidden. Sale is res- 
tricted to a certain number of shops, a list of which is published in the local 
Gazette some three months prior to the commencement of the lease year. The 
right to sell toddy in these shops is then put up to auction and sold for each 
individual shop to the highest bidder. This right carries with it the right to 
tap subject to the payment of the tree tax, a certain number of trees, — palrayrah, 
date or cocoanut for toddy and to. transport that toddy from the tope to the 
shop. Nobody except the shop licensee may draw fermented toddy from any 
of these palm trees but a tree may be tapped for unfermented toddy in specially 
prepared lime coated pots. After having his bid confirmed by the Land 
Revenue Officers and his license issued to him, the shopholder has to make his 
own arrangements to secure trees from which to draw his supply of toddy. 
Having selected his trees, he pays the owner of the trees certain fees called 
moturpka and pays tree tax to Government. This tree tax varies from dis- 
trict to district and is about Rs. 4 or 5 for a cocoanut tree and Rs. 3 to 4 for 
a palmyrah. The trees are then marked by the local Excise Sub-Inspector, 
license for tapping and license to transport being issued immediately by the 
Inspector. The toddy is transported to the shops in pots containing about d 
gallons and is sold there by bottles or in small measured mud pots. The proflte 
from the business of toddy selling consist of the difference between the total 
receipts at the shop and the expenses, vtz, the shop kist, tree tax, 

paid to the tree owners and such miscellaneous expenses as wages to the snop- 

sellers, tappers, cost of transport, etc. 

.(1927) I.L.E. 60 Mad. 923; 53 M.L.J. 666; 26 L.W. 578; A.I.B. 1927 Mad. 1038. 
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4. As the present assessee claims that these profits are agriculttpal 
income he has asked me to refer the above question for Your Lordships’ opinion. 
In my opinion the answer to the question must be that income derived from the 
sale of toddy is not agricultural income and that the Income-tax Act applies to 
it. The income, i.e., moturpha fees, obtained by the tree owners by leasing out 
the right to draw toddy is agricultural income because it is derived from the 
cultivation of trees and no attempt is made to tax it. The income earned by an 
outside contractor who exploits the trees for the manufacture and sale of toddy 
on a commercial basis seems to stand ou an entirely different footing. Such 
income is earned by a business venture and can in no sense be regarded as the 
result of agricultural operations. The ordinary produce of a cocoanut tree 
is its fruit and the extraction of a special product like toddy is an industrial 
operation in much the same way as is the manufacture of alcohol from sugar- 
cane or from rice. Further the Excise law does not permit the extraction of 
toddy by the ordinary cultivator. I am therefore of opinion that the income 
derived from the manufacture and sale of toddy is income derived from“bu8i- 
neas” as defined by section 2 (4) of the Income-tax Act and that the exemp- 
tion granted by section 4 (3) {viii) of the Act does not apply to it. 

K, 8. Jayarama Iyer, for assessee. 

M. Patanjali 8astri, for the Crown. 

JUDGMENT. 


The question referred by the Income-tax Copunissioner is “whetUer 
toddy extracted from cocoanut trees situate on lands al^essed to Government 
revenue is or is nof agricultural income within the meaning ot section 2 (1) 
and whether the Income-tax Act applies to profits derived from the sale of 
such toddy *’* ] 

It is contended for the petitioner that he as lessee of the trees is entit- 
led to treat the income deriVed from the toddy which is produced from these 
trees as agricultural income. The juice which by contact with air in time be- 
colaes toddy is product of these cocoanut trees and it is contended that as 
such it is an agricultural product. That undoubtedly is so, and the income 
detiyed therefrom by the person who has produced that product by agrioul- 
tural operations would be agricultural income j but it does not at all follow 
that if he sells the juice to another person and that person makes an inoonle 
by ttghin selling that product, that the latter income is dgrioultut^al incoitte 
Ordinarily, it would certainly not be agricultural income unless it bottld 
M shown that the second seller had obtained his income by agriculture 
that is to say, he must show that he has either as owner or as* 
lessee done some agricultural operation by reason of which he becomes 
possessed of the toddy and therefore is entitled to treat the proceeds 
as income from agriculture. It is contended here that the petitioner 
w the lessee of the trees but admittedly not of the land on which they stand. 

thn whether it is possible to have a lease of the trees without 

the land on which they stand. Under the Transfer of Property Act leases 

able h immoveable property and no instance of a lease of movL 

able property has been suggested. No interest in the land has been transferred 

tft petitioner has obtained is a mere license 

wa^? ft llTl f fact thS ho K 
la ^ (and that is not proved to be the case) shows only that the 

conditions of his license and not an act wherfihv tha 

i£2“s; 
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owner or lessee of the land on which the trees grow. If the income is obtained bv 
a person who has not produced the trees from which the toddv is tapped or has 
not done any agricultural operation whereby those trees have been raised U 

Rs meaning of the Act/' Counsers foe 

Ks. -aO, -ttiU be paid according to the result of tlie disposal of the i)etition. 


[209J JN THE JllClI COURT OF JUDICATURE AT MADRAS. 
Before ^■/r William Phillipii Ki., Officiafimj Chief Justice, Mr. Jn^liee Home, am 

and Mr. Justice Beasley. 

1.6th September, 1927] 

Mohideen Sahib, Bellary 

V. 

The Commissioner of Income-tax, Madras .. Refirrimj Officer. 

lucomc-t<t.x Act (XI of 1022), Sees. 3 and 10 — Association of individimis takiiio toddii 
shop Itccnscs tudividuallp— Agreement to xtork the shops and share profits Jointly— If ille- 
gal association — Assessment on combined profits, legality of. 

A body of iiidivi<huil8 wlm ’have agreed to take in auction, work and sliarc the luolits 
four toddy sliops licensed iu individual member’s name is not an illegal .association, 
in the absence of proof of tranfer or aub-rentiiig by the license holders and consequent Iv 
the association can be assessed to income-tax under Sec. 3 of tlie Incoine-ta.\ Act on tlie 
eoiubiucd prolits of the four shops. 

Case [Referred Case No. 21 of 1925] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the liigli Court. 

CASE. 


froi 


Under section 66 (2) of the Indian Income-tax Act, XI of 1922, 1 have 
the honour to refer ihe following question of law for the decision of the 
Hon’ble the Judges of the High Court : — “ Whether a body of individuals 
who have agreed to take in auction, work and share the profits from four 
toddy shops can be taxed under section 3 of the Indian Income-tax Act on the 
combined profits of the four shops.” 

2. The facts of this case are as follows : For some time there has 
existed in Bellary district an association of individuals who have habitually 
secured control over certain toddy shops. The toddy shops in question are 
Adoni shops Nos. I, II and III and Basapuram shop. This association at 
the annual auction sales has taken the lease of these shops in the names of 
various individuals and has then arranged to finance the working of the shops 
and to divide the profits therefrom. The members of the association for the 
lease year ending 30th September 1922 were : 

Share. 


1 . 

2 . 

3. 

4. 

r. 



Iloshan Chinna Manulla Hussain Sahib, Adoni 

N. Raghavendra Rao, Adoni 

Ediga Dariappa, Adoni 

Nakhate Narayana Rao, Adoni 

Ediga Pesalakanda Narasingappa 

Mohideen Sahib, Bellary 

J. Mariappa, Bellary 

K. Basappa, Bellary 
Balasundaram Mudaliar, Adoni 
Bada Balclia Sahib, Bellary ) 


0 - 2-6 

0 - 2-6 

0-2-3 

0 - 0-6 

0-0-3 


0 - 8-0 


(1927)' 53 M.L.J. 719; 26 L.W. 655; A.I.R. (1527) Mad. 1052. 
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In that year Adoiii lotUI^’ iShop No. 1 was taken in the name of K. 
Basappa, Shop No. IX in the name of Arumuj^a Miulaliar, Shop No. Ill in 
the name of N. Raghavendra Kao and Basa])urain shop in the name of Kuppu- 
swami Nayaker. h'or the year ending 30tli September, 1923 the account year 
nov- in question the members of the partnership were ; — 


1 . 

2. 

3. 

4. 

6. 

7. 


Koshaii Chinna Manulla Uussaiu Sahib 

N. Raghavendra Rao 

Kdiga Dariappa 

Nakhate Narayana Rao, Adoni 

Ediga Pesalakanda Narasingappa 

G. Aiyappa 

D. Mohideen Sahib and others of Bellary 


Shares.. 

0-1-91 

0-1-91 

0-1-91 

0 - 0-6 

0-0-3 

0-1-91 

0 - 8-0 


In this year the association took the shops as follows : — Adoni town 
shop No. I in the name of N. Narayana Rao, No. II in the name of Begala 
Ganga Reddi, No. Ill in the name of Dabbara Seshappa and the Basapuram 
shop in the name of Narasayya. Partner No. I, Roshan Chinna Manulla 
llussain Sahib stood surety for the kists due on Adoni shop No. II. Adoni 
shop No. Ill was after the sale formally transferred to the name of Mohideen 
Sahib. Common accounts were maintained for the partnership and were 
actually produced in connection with a proposed assessment of the association 
m the year 1923-24. They were withheld during the assessment proceed- 
the year under dispute, i.e., 1924-25 though there ig deaf evidence 
that they did exist. In the year 1923-24 the CoUector proposed to tax the 
combine on the total prohts made from the shops. The existence of the 
combine was then admitted by several of its members and the accounts relat- 
mg to Its working were produced but ou the representation of the pleaders 
tor the individuals who had formed the combine that there could not be a 
legal parnership under the Abkari Act, the Collector dropped his proposal 
to make a joint assessment in that year and confined himself to assessing pro- 
fits made by the individual members of the combine. In 1924-25 the Collec- 
tor came to the conclusion that his former view had been wrong and issued a 
notice to the members of the combine proposing a joint assessment In his 
asse^ent order he has detailed the reasons which led him to believe in the 
existence of the combine, I have confirmed this finding of fact on appeal 
Relying on the statement by one of the partners N. Narayana Rao fro^ hk 

^>408 and relying llso on the aeeWte 
Collector estimated the profits of the combine at 
w ^ assessed It accordingly. Petitions under section 27 were filed 

before the Income-tax Officer and an appeal was then filed before me After 

assessees 1 held that the existence of the'as^l! 
^ profits were legally liable to taxation D 

application under section 66 (2) I refer the 
question of law set out in paragraph (1) for the opinion of the High Co^t^ 

3. It was argued before me during the appeal and the anDlioatinn fnr 
a reference that a firm or association which has agreed to divide the urofits 
from toddy shops, which bad not been leased to thelrm or 
was illegal as it contravened the provisions of Rule 27 nf tho nan i j*’ 
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be appointed for the management of any such privilege without his approval’*. 
The second part of this rule is inapplicable to the present case because the 
Collector of Bellary has not issued any orders to the effect that an agent shall 
not be appointed in toddy .shops in the Bellary’ district. I take it that the law 
as laid down in the Madras decisions quoted above is final but in my opinion 
the legality or illegality of the agreement under which the profits of the four 
toddy shops are shared has no bearing on the question of the liability of the 
association to income-tax. The Indian Income-tax Act is concerned only 
with the taxation of profits however they are made irrespective of the question 
whether the transaction or transactions out of which the profits arise are such 
as to give rise to valid mutual rights and obligations between the parties thereto. 
The fact that the agreement between the partners of this firm or the members 
of this association cannot be enforced in a Court of law seems to me to supply 
no reason why the firm or the association should not pay its share of the 
profits of the business to the Crown. I am therefore of opinion that the 
question referred should be answered in the affirmative. 

T. R. Ramachandra AyyaVy for the assessee. 

iU. Patanjali Sasiri, for the Crown. 

JUDGMENT. 

OFFG. CHIEF JUSTICE. — The question referred is, “ whether a body 
of individuals who have agreed to take in auction, work and share the profits 
from four toddy shops can be taxed under section 3 of the Income-tax Act, on 
the combined profits of the four shops*’. 

The Income-tax Commissioner finds that there was a body of seven 
persons who formed a sort of partnership. Of these seven persons, four bid 
and obtained leases of four toddy shops, and the profits from those four 
toddy shops were shared between the seven persons; apparently also all the 
seven assisted in the working and financing of those shops. On this finding 
he holds that this association of persons was not an illegal association under 
the Abkari Kules. Here the petitioner’s vakil questions that finding and con- 
tends that his client and others have offended against the law in that they 
have contravened the provisions of Ride 27 of the general conditions of those 
licenses, viz., “ No privilege of supply or vend shall be sold, transferred or 
sub-rented without Collector’s previous permission There is 
that the license-holders have either sold, transferred or sub-rented the shops 
which they have taken on lease. It is not, therefore, apparent 
has been contravened and, certainly we cannot presume lUegahty in the absence 

of any evidence of such illegality. 

The answer, therefore, to the question must be in the affirmative. Costs 
(including Counsel’s fee) Bs. 250 to be paid by the petitioner. 


[210] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before- Sir Guy Rutledge, Kt., Chief Justice, Mr. Justice Carr and 

Mr. Justice Das. 

[6th September 1927.] 

V.D.M.R.M. Ramanathan Chettiar • * Assesses. 

l-h, Cmlir ... 
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Where the assessees are a Hindu undivided family - residing in Madras Presidency 
and carrying on business in Rangoon through an agent, the service of the notice under 
See. 22 (2) of the Income-tax Act on the agent in Rangoon is good service. 

Having regard to the use of the word ‘may’ and not of fh‘ mandatory word 
‘ fhflli ’ in Sec. 63 (2), the mode of service specified therein is not only method by 
which a joint Hindu family can be served with notices. 

Case [Civil Reference 6 of 1927] stated under section 66 (2) of the 
Income-tax^ Act (XI of 1922) by the Commissioner of Income-tax, Burma, 
for the opinion of the High Court. 


CASE. 

1. This is a reference made under section 66 (2) of the Indian Income- 
Act (XI of 1922), on the application of the Hindu undivided family of 
Chettyars which carries on business in Rangoon under the ^ilasam V D M 
R.M. The reference arises out of the assessment of 1925-26, which .was made 
by the Income-tax Officer, Chettyars’ Circle, Rangoon. The proprietors live 
in Puduvayal in the Madras Presidency. The business at Rangoon is managed 
by an agent. The agent during the whole course of the assessment of 1925-26 
and up to the present is one Ramaswami Pillai. In addition to their family 
business at Rangoon, the assessees had also the following sources of income ; 

Presidency^^*^*^ (dwelling house) at Puduvayal in Karaikudi Circle, Madras 

Share in a firm at Pazundaoung (Rangoon) in Burma. 

Share in a firm at Gyobingauk in Tharrawaddy District in Burma 
Share in a firm at Seramban outside British India. 

J? ‘heir principal place of business at 

plaefs applicable to their total income from all sources and 

A I *he assessment of 1925-26, a notice under section 22 (2) of the 

^f income™ for” was sent to the Rangoon agent calling for a return 

Of income for the Rangoon business only. As regards the assessees’ other 
purees of income re<yiisitions were issued to the Income-tax Officers of Kara! 
kudi and Tharrawaddy. The Income-tax Officer. Karaikudi, issued a separate 
notice (Forms 10 and 11) to the assessees regarding their non-Burma inr*nmA 

assessees’ Rangoon business was addressed '‘MR Ry 

Pijlah 81. Mogul Street, Rangoon” and was acknow: 
lodged by Ranaaswami Pillai in person on 16-5-25. It is admittp /1 fbof 

^2*72^ wa^ assessees’ duly constituted agent and that the notice under 

bj- tb^Ks^' oi'.T’K.SSi'T S'T.;””* 

account, of the Rangoon bnainel to be produced on An" 

faon of the unclosed accounts and on receipt of ^ertfes from H r 

oTrrae”' -S^^rrawaddy. ?L are2ren^o™d 

on ^-a-zb. As no return of income waq . passea 

Tneome-tax Officer, as he was bound to do in aecordance^with *** 

mandatory provisions of the law, made the asse”ssmerund:r Tectl^ils^r" 

provisions orseet”onr2ra*r 35 'of rtcTrZ 
Officer. Among the .rounds'ltfLIn^ttUc:^^^^^^^ 
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tlic asses-soe bein- a Hindu undivided family tlie sei-vico of the notice calling 
for a return of income could not legally be made on the agent at Kan-oon and 
tlieiefoie, the wliole assessment was bad in Jaw.” The Tncoirif.tHv ftffi/. ^ 
^und tliat the application disclosed no ground for eitlicr reopening the asses'll 
ment under section 27 or for taking action under section I, and d^red 
It Tliereupon the assessees appealed to the Assistant Commissioner against 
his order. Three grounds of appeal were put forward. But the Assfstant 

abandoned except that stated above, 
wno ■ Rangoon agent under section 22 (2) 

Asaistant Commissioner decided this point against the 


4. Thereafter an application under section 66 (2) of the Income-tax 
Act was presented to me, asking me to refer three questions of law. In my 
order on the application I refused to refer two of the questions, which do not 
arise out of the Asvsistant Commissioner’s order under section 31 The third 
questmn of law now referred to is that raised and persisted in before theAssis- 
tant Commissioner. That question is as follows 

The assessees being a Hindu undivided family residing in the Madras 
Presidency and carrying on business in Rangoon through an agent, was the ser- 
vice on the agent of the notice under section 22 (2) of the Income-tax Act good 
service ? 

5. The arguments put forward by the assessees are stated in the peti- 
tions C and H. annexed hereto of V.D.M.R.M. Ramanathan Chettiar, of 
Puduvayal. The contention is that the authority of the agent of the V.D.M.R.M. 
firm at Rangoon did not extend to Tiis receiving income-tax notices on be- 
half of the undivided family; and that there was consequently no notice ser- 
ved on the family and no failure to furnish a return such as would have justi- 
fied action being taken under section 23 (4). A further contention is raised 
that Order V, Rule 13 of the Civil Procedure Code permitting service on the 
agent residing within the jurisdiction does not apply to this case because the 
Rule is, in terms, applicable only to “suits” ; and that the proper mode of 
service is by sending the .summons to be .served in the Province in which the 
assessee resides, as provided by section 28 of the Code and Order V, Rules 21 
and 23. , 

6. My opinion on the question is as follows : — 

(а) Section 63, sub-section (1), of the Income-tax Act permits ser- 
vice of notices to be made in any of the ways permitted by the Civil Proce- 
dure Code, and incorporates all the provisions of that Code as to service, whether 
they relate to suits or other proceedings. 

(б) A notice addressed to a Chettiar firm doing business by an 
Agent in Rangoon, may be served under Order V, Rule 13, or Order XXX, 
Rule 3, on the resident manager or agent. 

(e) These general powers of serving notices are not intended to 
be cut down by sub-section (2), which would he redundant if it related to 
the mode of service. 

(d) Sub-section (2) merely allows a notice affecting a firm, family 
or association to be addres.sed to a particular individual in order to fasten 
upon him the personal responsibility for complying with the notice. 

7. I therefore make the reference in the terms .stated in paragraph 4. 

Tamhe, for the assessees. 

r lonr C '^vernment Advocate) for the Crown. 
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JUDGMENT. 

THE CHIEF JUSTICE. — Tlic nucstion reforreJ in Uiis case is as 
follows : — 

“ The assessees being a Hindu undivided family residing in the Madras 
Presidency and carrjdng on business in Rangoon through an agent, was the 
service on the agent of the notice under section 22 (2) of the Indian Income- 
tax Act a good service?” 

The question turns upon the construction of section 63 of the Indian 
Income-tax Act. That section runs as follows : — 

“63. (1) A notice or requisition may be served on the person therein 
named either by post or as if it were a .summons issued by a Court under the 
Code of Civil Procedure, 1908. 

(2) Any such notice or requisition may in the case of a firm or a 
Hindu undivided family be addressed to any member of the family, or to 
the manager or any adult male member of the family, and in the case of any 
other association of individuals be addressed to the principal officer thereof.” 

It is admitted on behalf of the respondent firm that a notice on the 
agent would be a perfectly valid notice under sub-section (1), but it is con- 
tended that as a special provision has been made for service on a joint Hindu 
family by sub-section (2), this special provision exclude? the operation of 
sub-section (1) as regards service of notice on such a family, and that the 
summons should be served in accordance with section 28 of the Code of Civil 
Procedure and Order 5, Rule 21. 

In my opinion the Commissioner’s view is correct. If it had been the 
intention of the Legislature to have prescribed section 63 (2) as the only 
method by which a joint Hindit family could be served, they would not in 
my opinion have used the word “ may ” but the mandatory word “ shall 
And, with regard to the argument that the sub-section on this reading is 
unnecessary and surplusage, there is force in the Commissioner’s argument 
that the intention was to fasten the firm with personal responsibility, so that, 
if. necessary, the penal provisions of section 51 could be applied. ’ 

I would accordingly answer the reference in the affirmative. As the 
firm have failed in their contention, they sho\ild pay the Commissioner’s costs 
seven gold mohurs. ' 

CARR, J : — I concur. 

DAS, J : — I concur. 


[211] IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

Before Sir Otty Rutledge, Kt., Chief Justice, Ur. Justice Carr and 

Mr, Justice Das. 


[6th September 1927.] 

A. R. A. N. Chettiyar Firm 

V. 


Assessees, 


The Commissioner of Income-tax, Burma - . . Referring Officer. 

Inei>me-tax Act (XI of 1922), Sees. 22 (2), 23 (i) and 66 

form stating estimate inoome—Vetaiis prescribed therein not given—If a nronaf 
within See. 22 (2)-^Assessment under See. 23 ( 4 ), if jwitifiedLgt,ferenee L 
assessment — Jurisdiction of the High Court. ' iegahtg of 
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Where an assesaee sent a return of his income on the prescribed Form No. 11 stating 
under head 5 “Profits or income in money-lending business about Rs. 5,000 “ wtho^ 
giving the details required by the said form under Note 5, the said form cannot be considered 
as a return within the meaning of ftee. 22 (2) of the Income-tax Act and consequently 
an assessnjcnt under See. 23 (4) for failure to make a return is justified. 

On a preliminary objection raised at the hearing of the reference in this case that 
as under Sec. 30 (1) no appeal lay against the assessment, the Court had no jurisdiction. 

SeJd, overruling the objection, that it would not be in the interests of justice 
so to construe Sec. 30 (1) as to prevent the High Court from enquiring into the case 
whether the Income-tax authorities had acted legally in assessing under Sec. 23 (4). 

Case [Civil Reference No. 5 of 1927] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma, for 
the opinion of the High Court. 


CASE. 


This is a reference made under section 66, sub-section (2), of the 
Indian Income-tax Act, 1922, on the application of the assessee, a Chettyar firm 
carrying on money-lending business at Paungde, and Thegon in the Prome 
District under the vilasam A.R.A.N. For the determination of the point 
of Jaw to be referred, it will be sufficient to deal with the return for the 
Paungde business. 


The return of income filed by the assessee was on the prescribed form 
I.T. No. 11 but consisted merely of a statement of the approximate amount 
of income without furnishing the particulars prescribed. Exhibit A annexed 
hereto is a copy of the return as the same was filed by the asses.see stating 
merely “ Profits or income in money-lending business about Rs. 5,000 (Rupees 
five thousand).” 


The Income-tax Officer issued a notice to the assessee under section 22 
(4) for the production of accounts and subsequently called for the agency 
accounts of the preceding year. These accounts were not produced and the 
Income-tax Officer at length made the assessment under section 23 (4) on the 
two grounds that the accounts were not produced and that the return was 

not a valid return. 

The assessee applied for the re-opening of the as.ses.sment under sec- 
tion 27 and this was refused. The assessee appealed against this order of 
refusal, and the appeal was dismissed on the ground that the filing of the 
return in the manner stated was a failure to make a return within the meaning 
of sub-section (4) of section 23, the Assistant Comrais.sioner holding that 
the failure to produce the accounts could not be relied on as a ground because 
the order to produce the accounts was merely verbal. 

Copies of the several orders made herein are annexed hereto and marked 


B, C and D. 

The assessee has applied to me to refer to the Hip-h Court of 
at Rangoon, the following question of law arising out of the appellate orde 

mentioned, namely : — 

“ Whether a return of income on the prewribed Form No 11 statog 
merely an estimated total income without the details required V 
Form; is a failure to make a return anstifymg assessment being made unde 
sub-section (4) of section 23 of the Indian Income-tax Act, 19221 

The application of the assessee is annexed hereto and marked K 
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so material as to render the return invaUd, and these requirements are only 
instructions to the assessee as to how he is to compute his income. 

In my opinion the completion of the Form in the manner required is 

P"’'Pose of exhibiting to the Income- 
tax Officer the legal basis of the computation of the income. The binding 

nature of the instructions on the form may be traced to section 22 (2), sec- 
tioji 5y, liule 19, Form 10, (para, 4), ^ 

In my opinion, a Form which is not completed in accordance with the 

wf ““J “*0 Income-tax Officer 

Hdo justified in acting under section 2'3 (^4) for this reason. 

liave acted under section 

-3 (3) treating the return merely as incorrect or incomplete. 

1 therefore refer the point of law stated above. 

DanUl, for the assessees. 

^ggar (Government Advocate) for the Crown. 

JUDGMENT. 

sjssr. “lirzvi "v“ “ 

that in order to determine whe^he; the obtctrn was vaUd 

consider the facts in both cases. ^ ^ ® would have to 

FaungcriV Thcgon“in*‘prome ofaS''’ TW <“ 

scribed Form Ex. A under Head 5 “ “ return on the pre- 

in money-lending business about Rs 3 000 ” ’ None*’ f ^*71, °r iuoome 

under Note 5 at page 2-3 of thrfo™ wfre give^and 

ties treated the return as no return at all afd ‘i*^ Inoom^tax authori- 

under section 23 (4) of the Incomedax Art ultimately made the assessment 

be , reeled as*a“ruU^ ^bf^tlie ‘*de\a?rrt uf I**® 

instructions to the assessee as to how he should Xup'^thT form.^*™ “* 

are l^aid down in tL AcUteeK [sectio^ 22^(r)‘r*“sutu?““p “^® 

the form of return (Exh. A) furnished tn tifi . fc>tatutory Rule 19 embodies 

same statute force as a section in the Act 

tffuores Its provisions cannot, in my ‘oS„t‘ ^ 00 ^^ 

u/ Htrtime- 

iu laTS- hr li'a Vu^r Zd‘ 

^ ^ ^ under section 23 ( 4 ^ 

mative. reasons would answer the question referred in the affir- 

Though the Income-fax authorities hi vTTn 'mTjudm* preliminary objection. ' 

brm under section 23 (4) of the Indian ifcome^ ‘It® 

the question at 

(1) 2 I.T.C; 196. " 



480 


lx\COME-TAX (JASifiS 


issue was whether thfey had rightly done so, and the Commissioner was justi* 
fied in referring that objection to this Court for a ruling. It would not.be 
in the interests of justice to put such a construction on the proviso to section 
30 (1) as to prevent this Court from enquiring into the case submitted whether 
the Income-tax authorities had acted legally in assessing under section 23 (4). 
As the firm has failed in its contention, 1 would direct them to pay the Com- 
missioner’s costs, seven gold mohurs. 

CARli, J. — I concur. 

DAy, J. — I concur. 


L212J IN TUE CHIEF COURT OF OUDH. 

Before Mr. tituart, Chief Justice and Mr. Justice Raja. 

[16th September 1927. J 

(iobind Saran and another . . AffsewecA.* 


V. 

The Commissioner of income-tax, United Frovince. 

Income-tax Act {XI of 1922),- 6'ec». 6(i (3), 25 and 35 — AenceameiU on income re- 
turned by aascssec — Death of asaeaace before yayvient of tax — Application by. deceased's 
brothers for rectification on basis of actual income for assessment year — Commissioner 
refusing to take action, as application not made by " asscssee — Application under sec. 
60 ^3) for stating a case^ — Jurisdiction of the High Court. 

The assessee, a practisiug lawyer, wlioee returu for the assessmeut year 1920-27 
maiuly made up oi' professional iucome, was accepted by the Income-tax Officer, was 
directed to pay the tax thereon on or before the 2<th July 1926. On his death on the 
22ud July 1926 without paying the tax, the Income-tax Officer claimed payment from the 
brothers of the deceased. Thereupon the brothers applied to the Commissioner of Income- 
tax under Sec. 25 of the Act for an account to be taken of the actual income of the 
deceased during the assessmeut yoar, 1st April 1926—31 st March 1927 and for rectifica- 
tion of the assessment in accordance therewith. The Comnnssioner refused to take auy 
actiou on the ground that the applicants were not “ assessees ” as defined in the Income- 
tax Act. 

On an application under Sec. 66 (3) for directing the Commissioner to state a case 
on the question of the meaning of the word “ assessee 

Held, that there being no order \mder Sec. 31 or Sec. 32 in respect of which there 
was a refusal by the Commissioner to a state a case on an ai>plication under Sec. 66 (2), the 
High Court had no jurisdiction under Sec. 66 (3) to order the Commissioner to state the 

case. 

Application [Civil Miscellaneous Application No. 433 of 1927 J under 
section 66 (3) of the income-tax (XI of 1922) for an order directing the 
Commissioner of Income^ax, United Provinces, to stale a case for the opinion 

of the High Court. 

H. D. Chandra, for the assessee. 

G, H. Thomas, for the Crown. 


JUDGMENT. 

This is an application which purports to be under the provisions of 
section 66 (3), Act XI of 1922 (the Indian Income-tax Act). 

The facts are as follows ; A practising member of the 1’™*^ 

of Gpnda Kai Sarju Trasad Saheb, furnished to the Income-tax Oftieei on the 
1st Slay, 1926, a return of his estimated i ncome tor the financial year 1J2 6-1927 

* (1927) 1 Lucknow, 499; A. I. R. 1927 Oudh 465. 
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in accordance with the provisions of section 22, Act XI of 1922. He estimated - 
Hiis income for that financial year at Rs. 16,925-1-0. The Income-tax Officer ac- 
cepted his estimate as correct, and on the 27th May 1926, made upon it under the 
provisions of section 23 of the same Act an assessment of Rs. 708-11-0. No 
objection was taken to this assessment and no objection could obviously be 
taken to this assessment in view of the fact that it was a correct calculation 
upon, the estimate provided by the assessee himself. He was directed to pay 
the amount on or before the 27th July 1926. The gentleman died on the 
^2nd July 1926, and as far as this Court has been able to ascertain, the amount 
has not yet been paid. It appears that the Income-tax Officer claimed thia 
amount from Jagannath Sarup, Gobind Saran and Baldeo Das, the brothers ef 
the deceased Rai Sarju Prasad Saheb. There was apparently a claim on the 
8th March 1927. These brothers filed an application to the Commissioner of 
Income-tax, dated 18th March 1927, in which they requested that the asaess- 
ment should be rectified under the provisions of section 25, Act XI of 1922, 
that an account should be taken as to the actual income of Rai Sarju Prasad 
Saheb from the let April 1926 till the 31et March 1927, and that the amount 
due should then be paid from the estate. 

It should be noted that the estimated income of the Rai Saheb consisted 
of four parts ; Rs. 1,807, interest on securities ; Rs. 960, rents of house I^perty ; 
Rs. 185-8-6, interest on loans; Rs. 13,972-8-0, his estimated professional income. 


The first three items would stand after his death. Correction would 

have had to be made in the fourth item. This application of the 18th Maroh 

1927 reads to us, not as an objection to the assessment, but as an application 
for a refund. It was possible for the Income-tax authorities to settle the 
matter in three ways. They could either insist on the payment of Rs. 708-11-0 
as a preliminary, then calculate the actuals of the year and give a refund; or 
they could make out the account and collect the balance from the brcfthers* 
or they could refuse to take any action at alL They adopted the third eourse' 
and the ground which they took was that the brothers who had made this 
application were not the assessees. The word “ assessee ” is defined in the 
Act as a person by whom the income-tax is payable. The person by whom 
the income-tax is payable in this instance was Rai Sarju Prasad Saheb and the 

payable up to the 27th July 1926. He died on the 22nd 

July 1926, and the income-tax had not been collected on that date If the 

who oan be considered an asse'asee was 
^ Sarju Prasad Saheb, there was clearly no assessee during the last five 

^ys allowed for the payment of income-tax and if the assessees were taken 
to be the persona representing the-estate for the purpose of payment of income- 

pTymeTt ^ considered to be persons representing the estate for the 


“ it would be difficult from the deflniUon of 

^ssee to exclude the representative of the estate responsible for the 
payment of the income-tax. The Commissioner of Income-tax refused to 
weept this application on the ground that tts appUcants were not aseesseea. 
We are not, however, concwned ta decide that point judicially, wTdT^ 

^ opinion this Court has no jurisdiction to determine the 

jaaiier. There was no appeal under section 31, or section 32 against the 
^ssment, for the obvious reason that Itai Sarju Prasad Saheb awented tha 
afflessment and m those ciroumktances there was no refusal by the Commis. 
sioner of Income-tax under section 66 (2). ' It is onlv nnon 

the word assessee arose in a proceed in oonneoMbn with an asse^ 
11—^1 
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ment other than a proceeding under Chapter 8, in which there had been no 
order under section 31 or section 32. The Commissioner could, had he wished ' 
have stated a case under the provisions of section 66 (1), but he cannot be 
compelled to do so. In these circumstances we do not decide the matter and dis- 
miss this application; but, in view of the circumstances, direct that 'the parties 
pay their own costs. 


[213] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir William Phillips, Kt., Oficiating Chief Justice, Mr. Justice Ramesam 

and Mr. Justice Beasley. 

[16th September, 1927.] 

R. B. IMahomed Kassim Rowther of 

R. E. Mahomed Kassim Rowther & Co., Negapatam Assessec.* 

V. 

The Commissioner of Income-tax, Madras Refuting Officer. 

Income-tax Act (XI of 1922), Sec. 10 (3) (tx ) — Agreement to work f&r share of 
profita — No right of control or management of business — If constitutes partnership — 
Share of profits payable to employees — If deductable in the computation of assessable 
profis of business. 

Under an agreement executed in favour of the assessee by 33 persona, the executants 
agreed to work for a period of 2 years in certain businesses carried on by the assessee. 
The entire capital of the businesses was contributed by the assessee who by himself and 
through power of attorney agents retained complete- control ovr them. The assessee had 
the power to dismiss the exeentanfs for contravention of the provisions of the agreement, 
to ‘.ake in new co-workers or kuttaUs and to increase or decrease the shares of the existing 
ones On handing over charge at the end of the agreed period, the executants were to have 
a certain share in the profits of the business, but were not to be liable in case of loss. 

On an assessment as sole owner of the various businesses, the assessee contended that 
the executants of the agreement were his partners in the businesses and that he must be 
assessed accordingly. 

Held, that the executants were merely the employees of the assessee, th« agreement 
not constituting a partnership. 

On the claim of the assessee under Sec. 10 (3) (tx) to deduct from the assessable 
profits of the businesses the shares payable to the exocatants under the agreement, 

Held, that as the sum so payable depended upon the amount of the profita, the said 
sums could not be said to be expenditure incurred solely for the purpose of earning the 
profits and as such deductable under Sec. 10 (3) (ix) of the Act. 


• Case* [Referred Case No. 13 of 1926] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, 

for the opinion of the High Court. 


CASE. 

Under section 66 (2) of the Income-tax Act of 1922 I J**™ 
to refer for the decision of the Honourable the Judges of the High Court 

the following two questions : — 

1. Whether in the circumstances of this case there was a genuiM and 
valia question is that there is no pJtne^ip, 

was the fneom^tax o2er ri^t in revising to deduct fr om the assessab le in- 


“(1928) 54 M.LJ. 219; 106 Ind. Cas. 


308. 
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come the portion of the profits which was to be paid to the empioyees as 
wages ? 

2. The assessee is a very wealthy Muhammadan who carries on from 
his headquarters at Klang an extensive business throughout the Federated 
Malay States. He has branches at Negapatam, Madras and Rangoon in British 
India. For the year 1924-25 the Incoma-tax Officer originally made an arbi- 
trary assessment under section 23 (4) on an income of I&. 5 lakhs because tha 
assessee ’s local agent failed to appear or produce accoixnts. On a petitwMi 
under section 27 the assessment was re-opened and made on an income of 
Rs. 53,093 : — 

Rupees 1,594 from property; 

„ 5,310 from business at N^apatam; 

„ 35,230 from business at Madras; 

„ 8,067 from business at Rangoon; and 

„ 2,892 from other source^ viz., interest. 


The question at issue concerns the method of m^ng the assessment 
under the heading ‘ Business The Income-tax Officer lias treated Mr. R. B. 
M njiwimm ad Kassim as the sole owner of the business, while the assessee con- 
tends that his firm, called R. E. Muhammad Kassim & Co., is a partnership. 
The only evidence produced to prove the existence of the partnership is a 
certain document 'which has been referred to by the Assistant Commissioner 
and the Incmne-tax Offlc^ as a partnership deed. I enclose a translation of 
this document — Exhibit A. I have endeavoured to make the translation literal. 

3. In my opiniWfi, the document in'^iuestion is not a partnership deed 
but merely- an agreement by 33 persons to serve their master R. B. Muhammad 
Kassim on certain terms. The agreement begins by saying “it is given to 
R. B. Muhammad Kassim by 33 persons It goes on to state that R. E. Mu- 
hammad Kassim has various businesses at certain places and says that the 
signatories to the agreement will work for Muhammad Kassim for two years 
and then take stock and hand over everything to him. It then says that 

‘ * j 1 . .. . ^ . . . taken over by K. £. Muhammad 

K^im and having coUected the balance and paid the salaries to the clerical 
establishment and the dues to other persons, the balance ‘ labhanashtam * will 
be ^ivided into 96 1/16 shares and distributed proportioss mentioned* 
K. E. Muhammad Kassim receiving 70 shares and .tfie others receiving smaLk 
shares varying from 1^ to 8/16. The profit is to be received by the 
in two equal instalments in the 12th and 18th month from the date of tlm 
closing of the accounts. It is stated that all the business deaUngs of the firm . 

Muhammad Kassim and in his absence by his authorized 
agent and that each of the co-workers or ' kuttalimargar is to receive $30 ner 
month for private expenses. Power is given to Mr. R. E. Muhammad KasSm 
to take new co-workers or 'kuttaUmargaV or to increase or decrease the share 

co-workers at the time of the closing of the accounts. These 

to bit i? after that date the whole assets of the business are to belong 
0*^. to bis authorized agent, the other * kuttalimargar having no right 

-^t the end of the document, these co-workers bind 
themselvM to obey the orders of Muhammad Kassim or of his authorized agent 

eWri ^ disobeyed his orders, to have their accosts 

clo^d and settled m cash. In the light of this summary of the dociSTS 

RiWiW /“possible to contend that it evidences a partnership. The 
gnatones, of whom Mr. Muhammad Kassim does not seem to begone axe 
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not agreeing to combine their labour to earn profits. They are agreeing to 
serve Mr. Muhammad Kassim. If it were a partnership and if the co-workers 
were partners, the chief partner could not, in his individual capacity, autho- 
rize another partner to sign on behalf of the firm. The only ground that the 
petitioner has for holding that the document embodies a partnership is a 
vague reference in the second paragraph to *kanapatta labhanashtam'. This 
word, it is true, may be translated into profit and loss, but it is very commonly 
used by merchants to mean simply the balance, and the context shows that 
there is no question at all of any of the co-workers bearing any loss. The 
words ‘by the Grace of God* would not have been used with reference to 
looses. When the dues of the firm have'been collected and paid, the balance, 
if any, is to be divided in certain prop<»i;ions. In the sentence immediately 
following, which details how the division is to take place, there is no word 
said about *nashiam\ It is *ldbham* which is divided into 96 1/16 shares. 

4. My other reasons for holding that this document does not denote 
the creation of a partnership are these : 

(t) Under sectibn 4 (2) of the Indian Companies Act, (VII of 1913), 
a partnership of more than 20 persons formed for the purpose of carrying 
on business is illegal. The Federated Malay States law is similar. Section 
4 (n) of Enactment No. 20 of 1917 of the Federated Malay States runs as 
follows “ No company, association or partnerships consisting of more then 
20 persons other*than an association of miners working in the Chinese 'Hun* 
system shall be formed for the purpose of carrying on any other business 
that has for its object the acquisition of gain by the company, association or 
partnership or by individual members thereof^ unless it is registered as a 
com^aiQ^ under this .enactment, or is formed in pursuance of some other enact- 
ment, or by Royal Charter or Letters Patent*’. 

(«) In all hie advertisements, circulars, note papers and visiting 
cards, Mr. R. E. Muhammad Kassim describes himself aa the sole proprietor 
of R. E. Muhammad Kassim & Co. 


“ (Hi) In the power-of-attorney which he gave to one of his co-workers, 

viz.t R- A. Abdul Khader Ravuthar to manage the affairs at Madras and 
Negapatam, he again describes him self as the sole proprietor of the business. 

(iv) The manager of the Rangoon branch, K. A. Abdul Hamid, who 
is one of the signatories to the agreement, in a statement given before the 
Ihcbme-tax Officer, Rangoon, on 4th March 1925 has said : *‘I have no exact 
idea as to the constitution of the firm, but I do not thinh there are any 
partners. Mr.'R. E. Muhammad Kassim is the sole proprietor and he gives 
bonus to some of his relatives who are associated in the business with him . 

(v) In the objection petition under section 27 drawn up by Vakil 
Mr. M. Subbaraya Ayyar, it is stated that the petitioner R. A. Abdul Khader 
ii| only an agent in charge of tte work to be done at Madras and Negapatam. 

(vi) The word *kuttalimargal* which is used to describe the signa- 
tories to the agreement is the common term employed in Tamil districts to 
denote people who are remunerated by a share in the pronto- 1 have never 

seen it used to d^ribe A partner. ...... vt 

(vm) The judgment of the Hon*falie Mr. Justice WalHs in C.S. No. 440 

of 1912 which petitioner’s counsel produced before me 

seems to me to be very much , in favour of the Crown. That Judgment 

a clear distinction , between partners in the real ^nse of the 

partners and disposes of the petitioner’s claim that according to 

mutom a forking partner is always considered by law courts to be a re I 


partner* 
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5. As regards the second question, the position i-s as follows : — 

According to the agreement described above, the ‘ KnttalimargaV were 
to be permitted to draw $ 30 per month and when the accounts had been closed 
at the end of two years they were to receive additional remuneration in th'- 
shape of a further share of the profits in two instalments after a period of 
12 and 18 months. Petitioner claims that from the income asses-sed at ^ladras, 
Negapatam and Rangoon as having been earned in the calendar year 1923 
that portion which according to the agreement would have to be paid at some 
later date to the workers should be deducted. The Income-tax Officer made 
the assessment on the income from these three branches strictly according to 
the accounts produced. He allowed every item of salary or lomnm-ration 
deducted in the accounts as having been paid or debited. He felt ho could not 
go beyond the accounts and allow some future problematic deduction. I con- 
sider that he was perfectly correct. It has been found that in the year after 
the year of account some entries were made in the Klang boohs in favour 
of the workers. These entries are not strictly in proportion to the shares 
laid down in the agreement but have been increased or decreased by Mr. l\Iuhani- 
mad Kassim at his own will and pleasure. If any of the workers bad been 
away from their posts for a portion of the two years, he has made a pro- 
portionate deduction in their shares, while to others he has given bonuses 
which seem to be in the nature of gifts. I do not know of any .iustification 
for the petitioner claiming a problematical future liability as an expenditure. 
The expenditure, moreover, was incurred in a later year and was not incurred 
in British India. The whole of the payments made-may well have been given 
out of the profits from the main firm in the Federated Malay States which we 
are not taxing. Moreover, as the payments were made outside British India, 
we cannot tax the individuals on the amounts received- by them. I am there- 
fore of opinion that the petitioner cannot be allowed this deduction against his 
income in British India. 


EXHIBIT A. 

AGREEMENT dated the 11th April 1922, given by the undersigned 
thirty-three persons to R. E. Muhammad Kassim Avargal of Klang, Selangor 
District. 

I. Your honour has a shop conducted in your honour’s name as R, E. 
Muhammad Kassim and Company^ and situated in numbers 25 and 26, Station 
Street. Klang, Selangor District; and also an attached grocer>' shop (Bank 
shawl) in number 34, Rambow Street, and also a business in Dungudiusdiu 
Street, conducted under the name of the Estate Supply Agency, and a grocery 
shop (Bank shawl) in the town of Kualaselangor, and four shops in the 
estate called Jugraland and Carey Limited; and' also a business in the shops 
situated in numbers 17 and 18, Solia Street, Singapore, in the Straits Settle- 
merts; and al«> a buf^ess in the shop situated in number 65. Penang Street 
Penang. You have alM acquired with its full name and with all its rights the 
business in Klang which was tkinducted under the name of R. M. Fakir Muham- 
mad Rowther Company, and you are conducting it in number 94 Ram- 
bow Street under the name of R. M. Fakir Muhammad Rowther and Company 
and also a grocery shop (Bank shawl) in Pandamaran Road' in Port Swetten’ 
1 conduct these businesses as a new agency from Ist January 1922 

^ period of two years, and after that period 
and hating set^ the accounts, and valued the goods according to thrthen 
prevailing market rate; we shall hand over all the abovesaid Imsiness either 
to your honour or to those holding' your honour *8 power of attorney 
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II. We agree to collect the balance of book-debtg anart fmm 
Wh,eh you take over and after having paid the due" to ’ o^hTp™ and 

thi^ ffraee ^of !>a‘ance found (kamippafta iahhanashtam) , if by 
the grace of God there is any, is to be divided according to the respective 

capital invested and for labour contributed.^ere 
shall be in all 96 1/16 shares. We shall receive the above profit in two equal 

month and 18th month from the date when the shop’s 
accounts were settled either from your honour or from those holding your 
honour s power of attorney. ® ^ 


III. Details op Shakes. 

(1) R. E. Muhammad Kassim Avargal— Capital 

$ 5,00,000 

• • • • 

(2) K. A. Abdul Gafoor — for labour contributed 

(3) R. A. Abdul Khadar do. 

* * * . , . 

Total shares for 35 items . . 


Shases. 


70 

U 

li 


96 >/16 


IV. For all the necessary lendings and borrowings of the company your 
honour will sign. In your honour’s absence persons holding your honour’s 
power of attorney will sign. 

V. Persons holding your honour’s power of attorney shall sign for 
and on behalf of the company only for the money lending (lavadevi) connected 
with the business of the company and not for their pr^te expenses or as 
ncreties for other persons. 

VI. The abovesaid Kuttalirnargal shall receive for their privafe expenses 
either from your honour or those holding your honour’s power of attorney 
(pay) at the rate of $30 (dollors thirty) per month for each labour share. 

VII. At the time of the closing of the company’s accounts, if it is 
desired to bring in a new Kuttali or to give additional shares to Kuitalis, your 
honour may do according to your ^shes. 

VIII. On 31st December 1923, the end of the period of two years, after 
the shops accounts are settled and the shops handed over either to your honour 
or those holding your honour’s power of attorney, there will be no connexion 
between us and the above company. 

IX. . We the undersigned shall bo bound by the conditions contained 
in the above eight paragraphs and shall act in accordanhe with the Uw nnd 
rules unanimously, and w'ithout treachery tow'ards one another and be dutifully 
bound by your honour’s orders and the orders of those holding yow honour’s 
power of attorney. The drawings in the ledgers of persons who do not obey 
and who contravene the above conditions and who leave their employment 
in the middle without reason and who act against law and rules shall be settled 
in cash and such persons shall he subject to your honour’s orders. Agreemg 
to this we have affixed Our signatures hereto. We agree to the settling of the 
shops’ accounts at your honour’s pleasure , either before or after the period 
speci^d in paragraph I for settling the shops’ accounts. 

[Signatures ] . 

T. R. Venkatarama Sastri ^Advocate-General) and E. Vinayaka Hoto, 
for the assessee. 

M. J^atanjali Sastri, for the Crown 
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THE OFPG. CHIEF JUSTICE' — The first question referred is “whether 
there was a genuine and valid partnershipy” This depends upon the construction 
of the agreement dated the 11th ol April 1922 executed by 33 persons in 
favour of the petitioner. The petitioner lias been treated as the sole proprietor 
of his firm and been assessed accordingly, and he contends that these 33 per- 
sons who have executed the agreement of April 1922 (Exhibit A) are his 
partners in the business. The Commissioner has found that this agreement 
does not constitute a partnership agreement and we entirely agree. Appa- 
rently there is provision that each of the executants is to have a certain share 
in the profits of the business when ascertained at the end of the two years 
during which it is to be in force. No provision is made for their liability in 
cdSn of loss and the complete control of the business is retained by Muhammad 
Kassim, who contributed the whole capital. Not only is he to have the con- 
trol of the business but even persons liolding power of attorney from him 
are to have the same power. The executants agree to he bound by Muhammad 
Kassim ’s' orders and' the orders of those holding his power of attorney and 
also agree that, if they contravene the provisions of the agreement, they 
can be dismissed. The proprietor has also the power of altering the shares. 
On these facts, it is clear that this is not a partnership agreement and that 
these 33 persons were merely the employees of Muhammad Kassim and were 
entitled to certain shares in the profits when ascertained at the end of the 
two years. 

The second question runs as follows : “ If the answer to the first question 
is that there is no partnership, was the Income-tax Officer right in refusing to 
deduct from the assessable income the portion of the profits which was paid 
to the employees as wages The petitioner claims to deduct the shares pay- 
able to the employees under section 10 (2) (ix) of the Indian Income- 
tax Act which runs; “any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning such profits or gains.” 
The Income-tax Commissioner has held that it has not been shown that the 
shares were paid out of the capital in the Madras branches of the petitioner’s 
firm and that there are merely some entries in the accounts of the head office 
at Klang in the Federated Malay States. Apart from this, we think it is 
clear that this expenditure does not come within the meaning of section 10 (2) 
(far). Such expenditure is to be set off against the profits eawied in the year and 
it must be incurred “ solely for the purpose of earning such profits or gains.” 
Is it possible to say that payments out of profits really constitute expenditure 
incurred solely for the purpose of earning such profits? The amount of the 
expenditure depends on the amount of the profits, and, consequently, it is 
impossible to hold that it was expenditure incurred solely for the purpose of 
earning those profits. 

It is contended by the learned Advocate-General that expenditure must 
be deemed also to include liability and, inasmuch as these payments were 
in the nature of wages of which payment was deferred, they, "equally with 
wages, should be deducted and, to hold otherwise, would produce the anomaly 
that part of the wages of the firm might be deducted and another part not 
This may be anomalous, but it must be remembered that income-tax is calculated 
on profits and when the tax has been calculated the expenditure on the de- 
ferred wages has not been incurred. In fact, it might not ever be incurred 
if the proprietor chose to break the agreement, and certainly it cannot be 
deemed to be expenditure incurred for the purpose of earning such profite 
It is not the expenditure that has led to the profits being earned but it is a 
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])i’oinise that such expenditure would be made in the future that haa poasibly 
produced those profits. Rule 3 (L) of Schedule D of the English Income-tax 
Act 1918, prescribes that “ in computing the amount of the profits or gains to 
be charged, no sum shall be deducted in respect of any annual interest, or 
any annuity, or other annual payment payable out of the profits or gains/’ 
This is very specific and would include the payment out of profit in the present 
instance. Similarly, if some of the working partners are to get a shaie in 
respect of capital put in by them, any payment to them as interest on tkat 
capital cannot be deducted under section 10 (m) of the Indian Income-tftK 
Act. In view of the language- of the section which is very clear, we thinlr R 
is unnecessary to refer to the cases cited before us and hold that; although it 
may possibly work hardship in a few cases, the payments to these working 
partners out of the profits cannot be deducted under section 10 (2) (ia). 
Petitioner will pay costs including Counsel’s fee of Rs. 250. 


[214] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir William Phillips, Ki^ Officiating Chief Justice, Mr. Justice 

Ramesam and Mr. Justice Beasley. 

[16th September, 1937.] 

R.\ E. Mahomed Kassim Rowther of R. E. 

Mahommed Kassim Rowther & Co., Negapatam . . Assesseef.* 

V. 

The Commissioner of Income-tax, Madras . . Referring Offtcer. 

IncorM-iax Act {XI of 1922), Sec. 4 (3) (*) — Foreign remittances — Part of remit- 
toT^ces traTisferred to charity acconnt qnd spent thereon in British India — Ko proof of 
creation of a trust before remittance — Claim for exemption from aseessment as tmst funds. 

Tbe asseBflCC carrying on baslneM in Klang, Fedented Malay Matos, remitted large 
f-umfl of money to British India, the said rendttanees being first eradltad in the Klang 
ledger kept nt Hajaglri, the asseesee’a chief place of residence in British India. From this 
ledger, part of the remittances were- transferred to two charity, accounts and were spent 
on ihnrithble purposes. On a claim for exemption as trust fii|i4a under sec. 4 (3) (0 
of Iho Income-tax Act. 

Held, that in the absence of proof that the said amonnts were Impressed with a trast 
in Klang before remittance into British India, the remlttanoes must be deemed to be out 
of the assCBBce’s own moneys and hence were not exempt from assessment. 

Case [Referred Case No. 14 of 1926] stated under section 66 (2) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madw* 
for the opinion of the High Court. 


CASE. 


Under section 66 (2) of the Income-tax Act, 1922, I have Uie hemour 
to refer for the decision of the Hon2)le the Judg^ of the High Court the 
following questions which have arisen in connection with the assessment of 
Mr. R. E. Muhammad Kassim of Negapatam for the year 1925-26 

(1) Whether in the circumstances of the case there was no genuine 
and valid partnership! 

(2) If it is held that there is no genuine ted valid partnership 
whether it is legal in the circumstances of this case to refuse to allow the 
share *of the working partners as a deduction! 


f » 


•(1928) 64 M.L.J. 226j 27 L.W. 817; A.I.B. (1988) Mad. S71 (1). 


- • 
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(3) Whether the sums shown in the accounts of the business in the 
names of certain charitable and religious institutions and remitted to British 
India and spent on these institutions are assessable under the Indian Ineome- 

ta* Act, 1922? . _ _ 

2. The facts of the case are similar to those detailed in the reference 
already made relating to the 1924-25 assessment except that a new agree- 
ment regarding the constitution of the firm was drawn up on 26th March, 
1925. A literal translation of the new agreement is appended — Exhibit A.* 
It is similar to the former agreement except that three of the ' kuttaligah' 
are said to have contributed 1 5,000 as capital. There is no proof that this 
capital was actually contributed and . the only evidence on the point is the 
statement of one of the kuitaligals given before me at the hearing of the 
application that hia $ 5,000 was moneys sUnding to his credit in the Klang 
accounts. I do not consider that th& entry showing contributions of capital 
by 3 kuitaligals makes any diffeTenee in the construction of the dociment. 
These 3 Kuitaligals are in exactly the same position as the ‘ Mgdihhagidars ’ 
referred to in Cotnmissio'ner of Incotne-iax, Bombay v. Haji Jamal Nurmahomed 
& Co. (1) They have lent money to the petitioner on which, in accordance with 
Muhammadan custom they , are to receive a share of profits in lieu of interest. 

3. For the reasons given in the previous reference I am of opinion that 
the agreement dated 26th March, 1925 does not create a partnership. 

4. As regards the second point referred, this case is slightly different 
to that of the previous year because in the present accounting period entries 
were made in .the Klang accounts showing a distribution of the profits between 
the kutialigais. These entries however relate to the previous agency. There 
is no real proof that these payments were made in February 1924, the only 
proof offered before me being an entry in one of the Klang books, that entry 
being followed by some undated signatures which cannot possibly have been 
made at the same time. In spite of the entry I do not think any reduction 
can be made in the assessment. The entry occurs in the books of the firm 
at Klang. We are only assessing the profits of the Madras, Negapatam and 
Rangoon branches. As the books of these branobes contain xko entries regard- 
ing these payments and as the payments were recorded in the books relating 
to the businesses in' the Straits wMch are not assessing, the payments are 
nqt an admissible deduction against the British Indian profits. Further the 
payments made are not in proportion to the shares shown in the old agreement 
which should have governed them. They have been reduced or increased at 
the will of Mr. R. E. Muhammad Kassim. There was no provision in the old 
agreement for the reduction of shares for absence and the reductions appear 
to have been entirely arbitrary. The recipients are mostly relatives and the 
payments appear therefore to be of the nature of gifts. 

5. As regards the third point — ^the facts are that large remittances 
are received from Klang through the Chartered Bank. They are first credited 
in the Klang ledger kept at Rajagiri — the petitioner’s chief place of residence 
in British India. Prom that ledger part of the remittances are transferred to 
the two charity accounts-rtf ockotAtt and Madrasa. The Income-tax Officer 
held t^t the amounts transferred to the two charity accounts, viz., B& 27 , 926 , 
were private expenditure by the a ao o ao oo and therefore' profits of the 
bnsiness remitted. Petitioner argues Uiat they are trust moneys. The only 
portions which could poambly be construed as trust moneys are ^e 1 shares 

due to *^*J)harma** and ** Madrasa ** — according to the agreement, vis., 

.___ ^ 

• Not printed. 

a) 1 I.T.C. 396. 
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$1,309,84 each. The balance is obviously private money. As regards the 
^0 sums of $ 1 309 84 I do not consider tha* they can be regarded as trust 
tunas Mr. K. E. Muhammad Kassim has simply shown some of his own profits 
m the names of two charities. The Madras High Court has already held 

m the case of A. V. R. A. Adaikappa Chetti that such profits if remitted to 
British India are taxable. 

T. R. Venkaturama -S’as/n (Advocate-General) and E. Vinayaka Row, 
for the assessee., 

M. Patanjdli Sasiri, for the Crown. 


JUDGMENT. 

THE OPPG. CHIEP JUSTICE.-^In this case three questions have 
been referred, of which the first two are the same as in Referred Case No, 13 
of 1926t and must receive the same answers. 

The third question is, “ whether the sums shown in the accounts of the 
business in the names of certain charitable and religious institutions and re- 
mitted to British India and spent on these institutions are assessable under 
the Indian Income-tax Act, 1922?” Exemption is claimed by the petitioner 
on certain sums which were remitted from Klang to British India and have 
been spent on charitable and religious institutions in British India. It is 
suggested that these sums were taken from a fund set apart in Klang for these 
charitable and religious purposes. This does not seem to haveieen proved and, 
therefore, the remittance to British India must be deemed to be remittances out 
of the proprietor’s own money which he could dispose of as he pleased,^ That 
he, in fact, spent the .moneys on charitable and religious institutions would not 
exempt those moneys from income-tax. In order to secure exemption on that 
ground, it must be shown that the moneys were impressed with a trust before 
thev left Klang for British India. It is not sufficient to allot them to a trust 
after their receipt in British India. 

The answer to this question must be in the affirmative. 

Petitioner ■will pay costs including Counsel’s fee Rs. 250. 

RAMESAM, J. : — I agree. 

BEASLEY, J. : — I agree. 


[215] PRIVY COUNCIL. 

ON APPEAL PROM THE HIGH COURT OP JUDICATURE AT BOMBAY. 
Present : The Lord Chancellor, Lord Buckmaster, Lord Carson, Lord Darling 

and Lord Warrington of JClyffe, 


[4th November, 1927.] 
The Commissioner of Income-tax, Bombay 


Appellant* 


V. 


The Western India Turf Club, Limited ' " m 

ment on income of previous year beffire convernon—Bate of super tax app 
Scale rate or company rate. — 


*(1928) 55 I. A. 14; 54 M.L.J. 1; *2 Bom. 123 

A.I.R. (19.^8) P.C. 1. 

t Reported at p. 482, ante. 


32 C.W.N. 467; 


26 A.Ii.J. 474} 
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The Western India Turf Club, Ltd., originally an unincorporated .nsaodation, was 
coiivfited into a linuted company under the Indian Companies Act on the Ist April, 1926. 
On nil assessment to super-tax for the year 1925-26 on the iiu-onie of the Club in the 
pre-”oU 3 year at the scale rates prescribed under Schedule III, Part II (b) of the Finance 
Act 1925, the company contended that the assessment must be at the flat rate of one anna 
applicable to a company under Sec. ITT, Part II (i) of tbe Finance Act. On a reference 
by tlie Coniniissioner of Income-tax under See. 66 (2) of the lucome-tax Act, the High 
Court upheld the contention of the aaaesaees. 

On appeal to the Privy Council. 

Eeld, confirming the judgment of the High Court, that the assessment must be at 
the fiat rate applicable to % company on the previous year’s income of the Club— the prede- 
cessor-in-titlc of the company. 

Begg Sutherland ^ Co., Ltd. v. Capimiesioner of Income-tojc, 2 I.T.C. 30, Doubted. 

4 

Appeal No. 57 of 1927 from a judgment of the High Court of Judicature 
at 73ombay (MacLeod, C. j. and Crump, J.), dated the 9th April, 1926, on a 
Reference made by th^ .Commissioner of Income-tax, Bombay. 

CASE ON BEHALF OP THE APPELLANT. 

1. This is an appeal from a judgment of the High Court of Judicature 
at Bombay, (Macleod, C. J. and Crump, J.)* delivered upon a reference made by 
the Commissioner of Income-tax, Bombay, under the Indian Income-tax 
Act 1922, whereby the opinion of the Commissioner \ipon tbe questions raised 
by the case was overruled, and it was decided that the amount of an assessment 
to super-tax ma4!^ ^pon tb^ respondent company was excessive. 

2. The question arising in this appeal, shortly stated, is whether the rate 
of super-tax applicable to the iheome dealt with by the assessment was in the 
ciTCumstanceS of the caso;the rate applicable to tbe income of an unincorporat- 
ed affiociation of individuals, or the rate applicable to that of an incorporated 
company. 

3. The respondent company is a company incorporated under the Indian 
Companies Act, No. VII of 1913, as a company limited by guarantee. ThJ 
company was registered on the 1st April, 1925 with the object of taking over, 
and did in fact take over, the assets, effects and liabilities of the Western India 
Tuif Club. 

The Western: India Turf Club before the Ist April, 1925 was a mem- 
bers* fiub and unincorporated, • and had been assessed to super-tax upon its 
total iheome as an unregistered firm or association of individuals not &ing a 
firm at |;he rates of duty prescribed for such a firm or association by the enact- 
ment for the time being in force. 

For the year of charge beginning the 1st April, 1925 theatete of dn^y. 
prefcribed for such a firm or association was a scale rate rising from one to six 
annas in the rupee as provided .by the Indian Finance Act, XIII of 1925, i.e, 
for the excess over the firJ5t fifty thousand one anna in the rupee, for the'ne^ 
fifty thousand one and a half annas, for the next fifty thousand two annas and 
so i>n up to 9^ annas. 

By the said Act tbe rate of duty prescribed for an incorporated com- 
pany for the same year of charge was a flat rate of one anna in the rupee. 

4. The conipany after its incorporation on the 1st April, 1925, made for 
pu^ose of. super-tax for the year 1925-26 a return of the total income of the 
unincorporated club of the previous year 1924-25, Section 55 of the Indian In 
oomertax Act, 1922, prescribes that super-tax shall be charged, levied and paid 
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“ in respect of the total income of the previous year ” of (inter alia) any 
company, unregistered firm or other association of individuals. 

The Senior Income-tax Officer assessed the amount of the income of the 
previous year of the unincorporated club at Rs. 15,03,522 and no dispute arises 
in the case about the correctness of this figure. 

5. Section 58 of the Indian Income-tax Act, 1922, made applicable to 
super-tax section 26* of the same Act, which is as follows : — 

“ 26. Where any change occurs in the constitution of a firm or where 
any person has succeeded to any business, profession or vocation, the assess- 
ment shall be made on the firm as constituted, or on the person engaged in 
the business, profession or vocation, as the case may be, at the time of the 
mailing of the assessment.” 

6. The Senior Income-tax Officer considered that the rate of super-tax 
applicable to the income in respect of which the assessment was to be made, 
namely, the income of the unincorporated Club for the previous year, was the 
scale rate prescribed as above stated for the income of an unregistered firm 
or unincorporated association of individuals, and on this basis he determined, 
in pursuance of section 23 of the said Act, the amount of super-tax to be 
Rs. 4,59,153. 


7. The respondent company, upon being served with a notice of demand 
of that amount of super-tax, objected to the amount of the tax so assessed 
and appealed to the Assistant Commissioner under section 30 of the said Act 
on the ground that the rate of tax applicable was not the scale rate which 
had been adopted, but the flat rate of one anna in the rupee applicable to the 
income of an incorporated company. Upon the basis of this contention the 
super-tax payable would have been Rs. 90,845-2-0. 

The Assistant Commissioner dismissed the appeal and confirmed the 
assessment under section 31 of the said Act on the basis determined by the 
Senior Income-tax Officer. 


The respondent company thereupon, pursuant to section 66 (2) of the 
said Act, required the Commissioner of Income-tax to refer to the High Court 
the questions of law ariwng out of the assessment, and the Commi^ioner 
accordingly drew up a statement of the case and submitted it with his own 
opinion thereon as required by the section to the High Court. The said state- 
ment is printed in the record of proceedings. 


8. The questions for the opinion of the High Court are set out in 
para. 3 of the statement as follows : — 

“ The questions of law on which the opinion of your Lordships is re- 
quired undar section 66 (2) are as under : — _ 

(t) When an unregistered firm converts itself into a limited com- 
pany, while assessing the latter under section 26 read with section 58 on tto 

income earned by the unregistered firm prior to the * i„„o„e of 

to be levied at the scale rates of one to six annas applicable to the ncome ol 

unregistered firms or at the flat rate ot one anna applicable to the income of 

a company. . . , 

(ii) Is section 26 of the Act to be regarded as requiring that * 

income earned by the unregi^red firm be ^^"bHaken as merely 

and taxed at the flat rate of one anna, or the firm for the sole 

requiring the company to step into the shi^ of the detune fif 
purpose o£ payment of the super-tax due from it as an unregistereu 
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(in) Whether the assessment to super-tax levied on the club for the 
year 1925-26 at scale rates between one anna and six annas is in order ; and 

(it») Whether the club as a limited company should not be assessed 
to sul)er-tex for the above year at the flat rate of one anna in the rupee. 

9. The concluding paragraph of the statement summarises the opinion 

of the Commissioner upon the questions referred to the Court as follows : — 

• 

“ For the above reasons, I am clearly of opinion that the profits made 
by the club in the year 1924-25 when it was not a limited company have been 
rightly charged to super-tax at the scale rates of one to six annas and that the 
flat rate of one anna cannot be applied to these profits which are not those of a 
company having been made prior to the conversion of the Club into a limited 
concern. My answer to the questions framed in para. 3 abcrve is therefore 
as under : — 

(i) The profits are liable to super-tax at the scale rates of one to six 
annas and not at the flat rate of one anna. 

(ii) Section 26 is to be regarded as merely requiring the company 
to l^e the place of the defunct firm for the purpose of the payment of the 
tax due from it on its profits earned prior to the conversion. 

(n'O The Club is rightly assessed to super-tax at the scale rates of 
one to six annas. 

(tv) It cannot be assessed for the year in question at the flat rate 
prescribed for a company. 

10. The reference made by the Commissioner of Income-tax came on 
for hearing in the High Court on the 9th April, 1926 before Sir Norman 
Macleod (C. J.) and the Honourable Mr. Justice Crump, and judgment was 
given on the same day overruling the opinion of the Commissioner of Income- 
tax and deciding in favour of the respondent company the questions sub- 
mitted in the case. The Court held that the rate of super-tax applicable was 
the flat rate of one annh in the rupee and awarded costs against the Commissioner. 

Against this judgment and order the Commissioner of Income-tax has 
upon the certificate of the High Court preferred this appea* to HU Majesty 
in Co'uncil. 

11. The appellant humbly submits that the judgment of the High Court 
IS wrong and should be reversed and that this appeal should be allow^ for 
the following amongst other 


Reasons. 


(1) Because the assessment made by the Income-tax Officer for the 
year beginning 1st April, 1925 was correct. 

(2> Because under section 55 of the Indian Income-tax Act, 1922 the 
super-tax for. that year is to be charged in respect of the income of the un- 
incorporated club of the previous year and the rate of tax appUcable is the 

rate apj^icable to that income and jiot the rate applicable to the income of 
an incufiKMrated company. 


' Becau^ section 26 of the said Act, as applied to super-tax by sec- 

tion 58 thenof, requires that the amount of super-tax s(r chargeable in res- 
pect of the income of the club of the previous year shall be charged and levied 
by means of an assessment made upon the respondent company which sncceodiid 
to the business of the unincorporated club. 

C4) Because nothing in section 26 of the said Act affects the rate of 
super-tax applicable to the income in question, and the fact that the per^n 
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from whom the super-tax so charged is to be recovered thereunder by assess- 
ment is a company is irrelevant. 

(5) Because the subject-matter of charge is the income oi the club of 
the previous year and not the income of the respondent company and the 
rate of tax applicable to the latter income is not applicable to the former. 

(6) Because the opinion of the Commissioner of Income-tax on the ques- 
tions in the case is right and should be confirmed and the reasoning of the 
judgment of the High Court is not well founded. 

Sir G. R. Lowndes, K,C, and Reginald Hills, for the appellant. 

A. M. Latter, K.C. and Raymond Needham, for the respondents. 

JUDGMENT. 


THE LORD CHANCELLOR : — The question raised by this appeal is 
a short one. The Western India Turff Club was originally, an unregistered 
association ; but as from the 1st April, 1925, it was converted into a company by 
being registered under the Indian Companies Act (Act No. VII of 1913) as 
a company limited by guarantee, the object of the company being to take over 
the assets, effects and liabilities of the Western India Turf Club. The ques- 
tion raised in these proceedings is, at what rate that company should nay super- 
tax for the tax year commencing on the Ist April, 1925. 

The enacitment chiefly in point is section 55 of the Indian Income-tax 
Act (Act No. XI of 1922). Th*at section is in these terms 

‘ In addition to the income-tax charged for any year, there shall be 
charged, levied and paid for. that year in respect of the total income of the 
previous year of any individual, unregistered firm, Hindu undivided family 
or company, an additional duty of income-tax (in this Ant referred to as 
super-tax) at the rate or rates laid down for that year by AA of the Indian 

Legislature.” . . 

On that section two questions may arise, which it is necessary to keep distinct. 


First, the question may arise on what amount of income the tex-payer 
is to pay hi’s super-tax. On that point the section provides , that he is to pay 
super-tax in respect of the total income of the previous year. Strictly speak- 
ing, this company had no total .income in the previous year, for it did not then 
exist, but that difficulty is removed by section 26 of the same Act, which pro- 
vides that ‘‘ Where any change occurs in the constitution of a firm or where 
any person has succeeded to any business, profession or vocation, the asseM- 
ment shall be made on the firm as constituted, or on the person engaged in 
the business, profession or vocation, as the case may be, at the time of the 
making of the assessment.” It should be added that section 26 is applied 
to super-tax by section 58. The e^e<»t of those sections is that, for the purpose 
of assessment to super-tax, you must take the total income, not of the res- 
pondent company itself, but of the predecessor in title o± the company ; and the 
income in this case has been assessed on that basis. 

The second question which arifies is, at what rate is the tax-payer to pay 
suner-tax With regard to that point, section 55 provides that the tax-payer 
L to pay ■” aV the rate or rates Uid dpwn for that year '’-that^ for the year 
oi a/ses^sment-‘ ‘ by Act of the Indian I^epBlature. In ^ 
the purpose of ascerUining Hie. rate, of the to yon we 

to hr af terwards pa»a?4. . Tiat sUtute waa h^terwards pas^d, and it is Act 
XIII of 1925. It provides by aeCtian St, #reb-seetion,K2) that 

“ ThP rates of BtrpoF-tai ftw Ifce year beginning on the Ist day of 
April, 1925, shall for the purposes of section 55 of the Indian Income- 
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Act, 1922, be those specified in Part II of the Third Schedule.” When one 
turns to Part II of the Third Schedule, one finds these rates specified, 
namely, ” In respect of the excess over 50,000 rupees of the total income (1) 
in the case of every company, one anna in the rupee.” Then follow other 
rates relating to corporations, individuals or associations, not being com- 
panies, and some of those rates are calculated on a rising scale. What is the 
effect of that? It can only be that this particular tax-payer, being a eompaivy 
falling within the first words of Part II of Schedule III, must pay at the 
rate there specified, namely, at the flat rate of one anna in the rupee. 

The argument which has been used in favour of the appeal seems to 
involve the fallacy that liability to tax attached to the income in the previous 
year. That is not so. No liability to tax attached to the income of this 
company until the passing of the Act of 1925, and it was then to be taxed at 
the rate appropriate to a company. 

With regard to the Allahabad case which has been cited Begg, Suther- 
land and Co., Ltd. v. Commissioner of Income-tax, United Provinces . {1) it 
is sufficient to say that, if the question there decided should again arise, that 
decLsion will require further consideration. 

For the reasons which they have given their Lordships are of opinion 
that this appeal fails, and they will humbly advise His Majesty that it be 
dismissed with costs. 

Solicitor for appellant : Solicitor, India Office. 

Solicitor for respondents : E. F. Turner <& Sons. 


[216] IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Jusiice Sulaiman, Mr. Justice .Banerji and Mr. Justice Ashworth. 

[2nd December, 1927.] 


> • 




Mukund Sarup 

V. 

The Commissioner of Income-tax, United Provinces . . Refei'ring Officer. 

W ff SecM, 2 (ij and 4 (3) (viii) and lO-Money-lending 

mortgage ynth »imultaneow> lease bac^lncome 
of , such inco^ne from assessment of 

* « 

Where a person carrying on money-lending business lends money in the course o# 
businew^on the security gf lands of which he Ukes an usufructamry LrtLuelld J 

h “ with a stipulation for fi«! an“ual pav 

are agricultural income as defined in Sec. 2 m ot ^ incLftL 1 T paymento 
should be, excluded from the assessment of the profit aSd 

ana afodrua, 2 I.T.C. 182, di.tiugui.hoa 

Case [Miscellaneous Case No. fi05 of 1927). stated under section 66 

nnUoH Act (XI of 1922) by the • Ummissiour of Come to 

United Provinces, for the opinion of the High Court. income tax, 

CASE. 

^ M. Mukund Sarup was assessed to income-tax on 22iid nrf/.K 
for the year 1925-26, and on 27th October, 1926 for the yew ?926 27 ’ 
income assesse d waa, derived from property and m oney lerfrii^P 1926-27. The 

All. 81 , 107 lua. Caa. 883. 
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2. It came to light subsequently that the nsse^ee had also received 
large sums of interest from usufructuary mortgages and a notice was issued 
to the assessee under section 34 of the Income-tax Act, calling bn him to 
make a fresh return of his income for both years. The assessee complied 
with the notice and submitted returns of income showing separately the in- 
terest received from simple and usufructuary mortgages. He further claimed 
that the interest from the latter was not assessable on the ground that he was 
responsible for the land revenue on the mortgaged property. The Income- 
tax Officer was of opinion that the income was derived from money-lending 
and not from landed property and assessed it to income-tax. 

3. The assessee appealed to the Assistant Commissioner who, fol- 
lowing the decision of the Madras High Court in the similar case of Suhramemya 

Sastrigal v. The Commissioner of Income-taXy Madras (1) rejected the appeal. 

• ^ 

4. The assessee now demands a reference to the High Court on the 
ground that the income from the usufructuary mortgages is income “ derived 
from land which is used for agricultural purposes and is assessed to land 
revenue ” and is therefore not liable to assessment. 

5. An extract copy of the relevant part of one of the mortgaged deeds 

and of one of the leases in question is attached. The deeds are of the same date 
and the interest payable is a definite sum in addition to the land revenue and 
cesses. • 

6. The point of law which arises and which is referred for the decision 
of the High Court is : — 

If a person carrying on money-lending business lends money in the 
course of such business on the security of lands of which he takes a usufruc- 
tuary mortgage and if he immediately leases those lands back to the mortgagor 
with a stipulation for fixed annual payments, which amount to a definite per- 
centage (8i in the case cited above) on the sum advanced, should those pnual 
payments be excluded from the assessment of the profits and gains of his busi- 
ness as being agricultural income within the meaning of section 2 (1) (a) of 
the Indian Income-tax Act, 1922 T 

7. The Commissioner of Income-tax, following the decision of the Madras 
High Court cited, is of opinioh that such sums should not be excluded. 

MORTGAGE-DEED, DATED 18TH JXJhY, 1921. 


I, Chaudhri Debi Sahai Uving in BajhauU . . . . 

for the purpose of clearing a debt .... do 
possession all my property described below ... • • “ Mukvm 


Sa^T " of Sikandrabad for the sum of Bs. 22,500 and make 

over possession to him. He is now in possession. He can cultivate the land 
himself or can let it out to tenants or lessees on rent. The profits 
p™perty «e to be equivalent to the interest on the loan during the ^ 

the SgTge At the end of each Fasti year the mortgagor may pay back 

S: .1*' f, 0, or “iiTKKd'S 

never less than one-fourth . ... • . _Mutation win ne e 




with interest 
mortgage . 


or can sue for possession 


It has further 


(1) 2 I.T.O. 152, 
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beei- agreed that the mortgagor shall receive a lease of the mortgaged pro- 
perty for the period of the mortgage and a lease will be drawn up and regis- 
tered simultaneously with the mortgage-deed If at the time 

of redemption of the mortgage any rent or lease money due to the mortgagee 
shall be outstanding the mortgagor will pay this along with the mortgage 
money. If any sum whatsoever is outstanding tlie mortgagor shall not be 
entitled to Redeem the mortgage. 

DEED OF LEASE, DATED JL'LY 18, 1921. 

Chaudhri Debi Sahai . . have this day mortgaged with possession 

the property specified below to M. :Mukund Sarup and have 

taken a lease of the aforesaid property for the sum of Rs, 2,582-4-0 per uTinnm 

I hereby undertake to pay out of the lease money the sum of 

Ra. 726 per annum on account of land revenue and cesses and 

to make over the balance of Rs. 1,856-4-0 to the mortgagee half on December 

15 and half on June 15 in each year If any portion of the 

lease money falls into arrear I will pay interest at the rate of 1 per cent, per 

mensem If through default on my part the mortgagee has to pay 

the land revenue and cesses I will pay interest at the aforesaid rate to the 

mortgagee. . . . If any conditions in this lease are broken 

the mortgagee will be entitled to eject me and to cancel the lease 

At the time of redemption of the mortgage this lease will be cancelled. 

Tej Bahadur Sapru, Naruin Prasad Astkatia and Shiva Prasad 
Btnfui, for the assessee. 

Uma Shankar Bajpaiy for the Crown. 


JUDGMENT. 


8ULAIMAN, J.— This is a reference under section 66 of the Indian In- 
come-tax Act of 1922. It appears that Munshi Mukund Sarup in submitting his 
income-tax returns for the years 1925-26 and 1926-27 did not include the 
income derived by him from certain usufructuary mortgages in his favour. 
The Income-tax Officer on this discovery came .to the conclusion that such in- 
come was derived from money-lending business and was not derived from 
landed property and was therefore liable to income-tax. The assessee appealed 
TO the Assistant Commissioner who relying upon a Full Bench decision of the 
Madras High Court in the case of Sulramanya Sastrigal v. The Commissioner 
of TiKomedax, Madras (1) dismissed the appeal. The assessee then requested 
T?® to refer the question of law which arose in this case to the 

Migh Co^t. Tbe Commissioner has formulated the question for considera- 
tioii in the following words : 


If a person carrying on money lendii^g business lends money in the 
course of such business on the security of lands of which he takes a usufruc- 
tuary mortgage and if he immediately leases those lands back to the mdrt«aflor 
with a stipulation for fixed annual payments, which amount to a definite ^r- 
eeniage (8i in the case cited above) on the sum advanced, should those annual 
payments be excluded from the assessment of the profits and gains of his 
business as being agricultural income within the meaning of section 2 fll (a\ 
of the Indian Income-tax Act, 19221 ^ ^ 


it question underlying tliis reference appears to be whether 

if the case la not that of a pure usufructuary mortgage but one where there 


(1) 2 I.T.O. 1C2. 

TT-4« 
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is a simultaneous grant of a lease of the mortgaged property to the mortgagor 
so that the net result is that die mortgagee obtains regular cash payments 
representing interest on his capital, the latter is exempted from liability to 
pay Income-tax. ^ 


Section 3 of the Act* in the first placeu makes all income, profits and 
gains liable to income-tax, but section 4 cont^n.s an exemption clause which 
^ong other matters provides that the Act shall not apply to “ agricultural 
income.” Now agricultural income is defined in section 2, sub-clause (1) as 
being any rent or revenue derived from land which is used for agricultural 
purposes and is either assessed to land revenue in British India or subject 
to a local rate assessed and collected !)y officers of the Governmenl as such. And 
under clause {b) agricultural income is also income which is derived from 
such lands by agriculture. These two clauses undoubtedly indicate that the 
agricultural income can either be derived by a person who is actually carry- 
ing on agriculture or cultivation, or it may represent the rent received by him 
from land which is used for agricultural purposes though the person who 
receives the rent may not himself be cultivating that land. 


It seems necessary to clear the ground by first considering the question 
whether a pure usufructuary mortgagee is liable to pay income-tax. The 
learned Advocate for the Crown has laid great stress on the assumption in the 
reference that the present assessee is carrying on money-lending business and 
that it was in the course of such business that he has invested his capital, 
the return of which is his income from these lands. It is therefore his con- 
tention that his gains are gains of business and not rent. It may be conceded 
that the profits made by a usufructuary mortgagee even though arising out 
of the land mortgaged to him, are gains of his business, if he has taken this 
mortgage in the course of his business as an investment. But this concession 
does not necessarily involve an admission that such gains of business are not 
rent within the meaning of section 2 so as to exempt him from liability to pay 
income-tax. The money which actually comes into the hands of a pure usu- 
fructuarj' mortgagee may be rent received direct from tenants or may be the 
profits from actual cultivation. It is therefore either rent derived from land 
which is used for agricultural purposes^ or is income derived from land by 
agriculture. In either case it is agricultural income. It may also happen to 
be gains of his business, but that does not necessarily take him out of the 
exemption clause. I am therefore clearly of opinion that in the case of a pure 
usufructuary mortgagee there is no liability to pay income-tax. The posi- 
tion of such a mortgagee is very much analogous to that of a proprietor who 
is entitled to have his name recorded in the revenue papers and is for the 
purposes of revenue courts treated as a co-sharer. He is also entitled to sue 
for arrears of rent, eject tenants and to enter into possession and cultivate 
the land himself as the proprietor himself could have done. He is further 
liable to pay Government revenue which a simple mor^agee is not. His 
portion ic analogous to that of a lessee who takes a lease of ^ncultural lands 
say for a fixed period, on payment of some nazrana The latter class of 
transferees cannot he liable to the payment of income-tax. It la thus clear 
that the income received by a usufructuary mortgagee is really agricultural 
income though it just happens to be also a return for the capital invested 
by him. To hold that he is liable to pay both Government revenue and 
income-tax would be imposing a double taxation which is against the pohey of 

the Act. 

Coming to the next question whether even if a usufructuary mortgagee 
is -not liable to pay income-tax, a mortgagee who at the same time leases back 
the mortgaged fand to the mortgagor with a stipulation that there would 
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a fixed annual payment calculated on the basis of rate of interest agreed 
upon between the parties is in a worse jwsition, it seems to me that to hold 
that such a person is liable to pay income-tax would amount to holding that 
the transaction is not that of a usufructuary mortgage but almost a simple 
mortgage. It is impossible to hold in this case that the transaction was not 
that of a usufructuary mortgage. No doubt the mortgage-deed and the lease 
were executed at one and the same date and the cross references in the two 
dociunents indicate that the whole transaction was settled at one time. Ne- 
vertheless there are certain distinguishing features which make the position 
of the present usufructuary’ mortgagee quite distinct from what it would 
have been if he had taken a purely simple mortgage. He has under the 
lease the right to recover rent through the revenue court which very often is 
a speedy- remedy. He has also the securify of the fixed amounts being paid 
to him regularly year after year with the option of entering into possession 
on the default of such payment. If he enters into possession after the eject- 
ment of the mortgagor he is entitled to cultivate lands himself or to let the 
lands to tenants and receive profits from them. Under these circumstances it 
seems impossible to hold that the .position of the assessee is that of a purely 
simple mortgagee who is liable to pay income-tax. 

With regard to the Full Bench t»se of the Madras High Court relied 
upon by the Assistant Commissioner, I need only say that the judgment is 
very brief and contains no reasons in support ei the view urged on behalf of 
the Crown. The learned Judges appeared to have assumed that the finding 
of fact arrived at by the Commissioner who had made the reference necessarily 
involved the result of the reference being answered in the negative. Per- 
haps they meant to assume that the finding of the Commissioner that in that 
case the transaction w’as merely a device to evade the payment of the income- 
tax and was not in reality a transaction of the usufructuary mortgage and 
the income was not derived from the land but from a business of the vendee 
was a finding of fact which could not be disturbed. I am not saying that 
the remarks of the Income-tax Officer did in reality amount to a finding of 
•fact. But the learned Judges appear to have treated it as such, and on that 
assumption held that the answer must be in the negative. 

• ^ opinion that the answer to the question should be 

in the affirmative, and the annual payments should be excluded from assess- 
ment. 


BANBRJI, J.— I agree. I am of opinion that upon the facts of the 
present cBse^the income which is derived by the assessee is income which comes 
^thm the definition of agricultural income in section 2 (1) of the Income- 

* usufructuary mortgagee has granted a lease 

to the mortgagor, in my opinion does not alter what in law is the effect of the 
document executed by the mortgagor in favour of the mortgagee. It* still 
remains a usufructuary mortgage and in the case of a usufructuary mort- 
gage, although It would come within the definition of business, it is eiempted 
from the operation of the Act by reason of the definition of agricultural in- 
^me m section 2 which says that any income derived from any rent from 
land which is used for agricultural purposes is exempted from Uxation In 
my opinion m no case can the profits which the usufructuary mortgagee re- 
purposes^ mailed anything but rent derived from land used for agricultural 

1 ASHWORTH, J : — I concur. The owner of agriculUiral land who 
leases land is admittedly not liable to income-tax on the rent received A 

mortgagee is, for the time being, the owner of agricsUtural land 
and, BO long as the mortgage subsists, he is in the same position as an owner’ 


500 


INCOME-TAX CASES 


The Government Advocate attem,,ted to dieting, .ish the rent paid to an abao- 

lohtl ** "«Hfriictnar}- mortgagee by drawing a very 

", argument ivae tliat a person purchasing agficulW 

knd ,nust pay the f„ 1 market price, while a person taking a usufruetaa™ 

auei^flv^hv^ land will never advance the whole market price. Con2 

iWstid mortgage, he obtains higher profits on the money 

^ "■''“•d. and the difference shouW be regarded as a 

profit from the business^f money lending. But the price paid for the acqui- 
s tion of land cannot affect the character of the land acquired, A usufruiy 
tuaiy mortgagee is, like the owner of agricultural land, free from payment 
ot ,ncome-tax, because the land is liable.to land revenue. My researches into 
the history of land revenue have inclined me to believe that it is in roaUty a 
rent claimed by Government but collected under the procedure applicable 
to a lax- The exception in section 2 of the Income-tax Act, however, proceeds 
OB a different assumption. It is clear that the exemption is made on the 
ground that the owner, temporary or otherwise, of agricultural land should 
not be liable to two forms of taxation, land revenue and income-tax. 


If we concede that a usufructuary mortgagee is not liable for income- 
tax in respect of the mortgaged land, provided that the land is agricultural, 
then the question referred to us amounts to this. Does it make any diffar- 
ence when by^ means ot a lease, forming a single transaction along with the 
mortgage, the mortgagee restores possession to the mortgagor, and himself, 
in the form of rent, receives a sum equal to the land revenue plus interest at 
a definite rate? The answer to this depends on whether the result of the two 
deeds could have been effected in toto by a simple mortgage deed. My learned 
brother has shown that this was not the case. The result of the execiution 
of the two deeds is fraught with consequences that would not attach to the 
execution of a simple mortgage deed. One transaction differs from the other 
not merely in form but in substance. 


The Commissioner of Income-tax has not suggested in his reference to 
this Court that the transaction of a usufrnctuarj' mortgage and a lease was 
fraudulent, or colourable, or that the legal consequence of the execution of 
botlt deeds can be avoided on this ground ; but he has referred to a decision 
of the Madras High Court in which this point is raised. 

There can be no doubt that the decision by the Madras 'High Court was 
reasonably invoked by the Income-tax Commissioner. It appears, therefoM, 
desirable to examine that decision both to see how it is on all fours with the 
present case, and, if so, on what grounds dissent from it should be expreawd. 
The main distinction to my mind between the reference to the Madras High 
Court and this reference is that there was undoubtedly forwarded 
Madras High Court an expression of opinion, treated by the Madras High 
Court as a finding of fad, which is wanting in the reference to this Court. 
In that reference the Income-tax Commissioner had stated : 


“ The income received or receivable by the capitalist is not income 
derived from land but income derived from the business of money lendiM. 
rt appears to me that the taxing authorities and courts in such a case m thw 
mmt ’Joorto the substance of the transaction. The source of the Petitioner s 
income is his money-lending business, and the mortgage and lease back are 
“y Ltl aZlted, parGy to protect his capital and partly to, secure h.s 
h^Sss from liability o income-tax, Tt is evident from the drafting of sub- 
s et ion 2 (T) o ?he iLome-tax Act (XI of 1922), that the object the exemp- 
tTon of agricultural income is to avoid subjecting the income from W to 
double tafation, once in the form of land revenue and once m the form of 

income-tax.” 
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On this referenco tho jud"nu*nt of the iVTadras High (’nnrt was as 
follows : — “ The finding if faet in this ease nee<*ssarily involves that the 
question propounded in the refeivneo should he answered in the negative.” 
Now the question of fact found by the Madras High (Vmrt was presum- 
ably that the income assessed was not derived from land. If this finding had 
been stated without reasons, it would elearly have been a simple finding of fact 
and would have precluded the interference of the High Court. It appears that 
the Madras High Court treated the reference as containing such a finding 
of fact, and so it did not discuss the question of law referred to us. In the 
present reference, on the contrary, all questions that can be raised are left 
open. 


It appears, however, to me desirable to state that if the terms of the 
reference and the decision of the Madras High Court are rightly reproduced 
in the publication placed before this Court, what was submitted to the Madras 
High Court was not merely a tinding of fact but a finding of fact based upon an 
interpretation of the Income-tax Act, and on a certain proposition of law, 
from both of which it is necessary to express dissent. The Act does not make 
the distinction drawn in that reference between income derived from business 
and income derived from land. The business of money-lending may bring 
in an income, which is exempt from income-tax on the ground that it is de- 
rived from agricultural land. Nor again can the taxing authorities avoid an 
implication arising from the form of a transaction on the ^ound that, except 
for a desire to escape income-tax. the transaction would have taken a differ- 
ent form, which is what is meant in that reference by “looking at the sub- 
stance of the transaction”. It is not unlawful to. avoid, by anj' means not 
forbidden by law, rendering oneself liable to the payment of income-tax, 
though it is an offence by false return or by concealment to evade payment of 
income-tax. In this connection 1 would quote the remarks of Lord Cairns 
on the interpretation of a taxing statute. 


“ If the person sought to be taxed comes within the letter of the law, 
he must be taxed, however great the hardship may appear to the judioiai 
mind to be. On the other hand, if the Crown, seeking to recover the tax 
cannot bring the subject within the letter of the law, the subject is free how- 
ever apparently within the spirit of the law the case might otherwise appear 
to be. In other words, if there be admissible, in any statute, what is called 
an equitable construction, certainly such a constnwjtion is not admissible in 
a taxing statute, where you can simply adhere to the words of the statute” 
Partington v. Attorney-Oeneral (1). 

A reasons I would concur in answering the question pro- 

pounaea in the affirmative. ^ 

BY THE COURT.— The order of the Court is that the annual pay- 
ments ma^ to the mortgagee m the circumstances mentioned in the reference 

If”"? * of ‘^0 profits and gains of his business as 

being agricultural income. It would appear that this ease has had thr^ 

hearing. We fix Rs. 100 per day as fee for both sides. The asi^ee will 
have his costs from the Crown. wui 




(1) (1809) L. B. 4 E and I App. 100. 
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[217] IN THE HIGH COUKT OF JUDKATUKE AT MADRAS 
Before Sir Murray CoutH 'frotlcr JO., Chief Justice, Mr. Justice Wallace and 

Mr. J lattice Bcashnj. 

[Stli December, 1927.] 

A. Baboo Sahib and Sons, Erode , . Assessees. 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer, 

h,.t 7 1922), Sec. 10— Person conducting business with capital contH- 

buted by another^Semuneratton by share of profits— No right of control or mana^gement and 
no habthiy for loss—Partner.'ihip, if constituteH—Seal ownership of business. 

The asaessees were carrying on a tobacco buBinesa with one Babji Sahib who waa to 
conduct tlie busmeas, the entire capital being contributed by the aaaeaaeea and who waa 
to get a 2|5th share of the profits in lieu of salary or commission. The books of the 
business were kept elsewhere at the assessees’ Head-quarters and Babji Sahib had nothing 
to do with the management or the accounts or with any loss in the business. The Income- 

tax Officer found that the business was the sole concern of the assessees, Babji Sahib not 

being a partner therein and assessed them accordingly. 

On a reference on the question whether the business was carried on- in partnership, 

Held, that the question was one of fact and that in the absence of other evidence, 

the mere fact that a person was remunerated by a share of the profits of a business would 
not make him a‘ partner in it. 

Case [Referred Case No. 7 of 1927] stated under section 66 (3) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, 
for the opinion of the High Court. 


CASE. 

In compliance with the order quoted above I have the honour to refer 
the following case for the decision of the High Court under section 66 (3) of 
the Indian Income-tax Act, 1922. 

2. The petitioners Messrs. A. Baboo Sahil) & Sons carry on business 
at Erode. For the assessment of the year 1925-26 they returned Rs. 12,770 
as the income of the previous year as shown below and claimed a depreciation 
allowance of Rs. 701. 


Property 

Busines.s in grain and paddy 

Tobacco shop 3/5 share of profit and intere.st on capital 



Total income . . 12,770 


Thev added at the same time that the tobacco shop belonged to a firm of 
which they and one Babji Sahib were partners and that the tax on its profits 
would be paid by the firm. The return was supported by a Profit & Loss 
Statement prepared by Messrs N. C. Rajagopal & Co., a firm of accountants. 
The history of assessment of the tobacco business was as under : 

The entire capital of the business was contributed by the petitioners. 
Till May 1924 the accounts of this business were kept in one set of “J?"? 

with those of the petitioners’ other business. In the assessment 
Mr. Siromani who audited their accounts for income-tax purposes ^ 

foHow.s': “ The assessees (Petitioners) advance money to three men : (1) Im 
Din Sahib, (2) N. K. Gudu Sahib and (3) N. M. Babji Sahib. The above thi^ 
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men have each an account for business conducted by them as regards purchases 
and sales, but the accounts for the three are maintained by A. Babu Sahib & Sons 
in their books. In each of his joint ventures A. Babu Sahib is entitM to 3/5 
of the profits or loss and the rest goes to the party who conducts the business. 
The three men are not paid either salary or any commission or any other 
benefit apd in their place they get 2/5 of the profits or loss. These three 
men have introduced no capital. Since the above men do get a share in place 
of salary or commission only the share credited to the account of A. Babu 
Sahib has been shown in the profit & loss account, but all the inadmissible 
Items have been carefully excluded. In the ledger under joint account, signa- 
tures of the parties and A. Babu Sahib appear stating their terms and division 
of profit for the year.” On the basis of this report and in the absence of a 
regular partnership deed the Income-tax Officer treated the business in 
bacco as the .sole business of the petitioners and assessed them on the profits 
derived from it. The petitioners acquiesced in the assessment* In the sub- 
sequent year 1924-25 the petitioners claimed that the tobacco business was 
conducted by a partnership. The Income-tax Officer who called fdr and 
examined the evidence adduced by them held that the alleged partner was a 
mere agent remunerated by a share of the profits for the work done by him 
and that the business was the sole concern of the petitioners. He therefore 
taxed the petitioners on the income of this business along with their other 
income. The petitioners submitted to the assessment without protest. 


In the year now in question, vw., 1925-26 the auditors who examined 
the petitioners accounts observed as foUows ” We understand that this 

u ^fessrs. A Babu Sahib & Sons in partnership with Mr. M N 

Babji Sahib sharing the profits in the proportion of 3|5 and 215 resnectiveiv ” 

by themselves <Sd 'LrcrehSlfely 
/ partnership. As no fresh materials or evidence, from 
which the essentials of a partnership could be inferred, were produced before 
Wm, the Income-tax Officer held that the petitioners had not proved their plea 


Property 
Business — Paddy 
Grains (loss) 
Tobacco 
Goat skins 


Ha. 

1,023 

9,266 

^37 

6,027 

8,000 


, Net taxable income 

Share of income from a partnership in grain trade 


17,679 

5,500 


Total income 


« « 


23,179 


however agreed with the Incoi»e-tL Officer’s findi^ S 

had not proved their nlea bv nrnr 1 iinfin» petitioners 

He howeve^ reduced the income adopted* under t]ffiThe^d’fr*'l7 

duel, on of Ra. 1,084 . being the share’ p^d to “ I®" 

grmind that it should be treated aq ^ ^ on tho 

in earning their ^te w e^tpend.ture incurred by the petitioners 
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petitioners then applied to ray predecessor under section 66 (2) 
^ the Income-tax Act and required him to state a case for the decision of the 

j refused to do so on the ground that in the absence of a 
p^nership deed the question whether there was or there was not a partner- 
ship was one of fact and on the finding in the case, no question of law arose. 

Tbe petitioners thereupon moved the High Court under section 66 (3) 
of the Income-tax Act and by its order quoted above I have been directed to 
refer the following question for its decision. 

“ Whether on the admitted facte and findings that the assessee and 
B^ji Sahib have been carrying on joint continuous business, the one con- 
tributing the entire capital and the other labour and skill and have divided 
the profits in the ratio of 3:2, the legal relationship between the parties is 
not that of partners, or a partnership is not constituted between the parties.” 

3. I am of opinion that on the evidence adduced by the petitioners and 
the statements made on their behalf in connection with their assessment to in- 
come-tax the relationship bet^veen them and Babji Sahib is not that of part- 
ners in a firm. The only evidence that the petitioners produced in support 
of their plea was the account books maintained for the business which showed 
that Babji Sahib was paid a share of profits, presumably as remuneration for 
the services rendered by him in managing the business. Under section 242 
of the Indian Contract Act no contract for the remuneration of a servant 
or agent of any person engaged in any trade by a share of the profits of the 
trade shall of itself render such servant or agent responsible as a partner 
therein or give him the rights of a partner. In the present case the petitioners 
did not adduce any evidence to prove that Babji Sahib had undertaken to 
bear losses or that he had a voice in determining the policy of the business. 
On the other hand ail the circumstances indicated that the petitioners were 
the real owners of the business and that Babji Sahib was only their agent 
remtmerated by a share of profits. 

V. Bamaaivami Aiyar, for the assessee. 

M. Patanjali Sastri, for the Crown. 


JUDGMENT. 

In this case the issue was whether the tobacco business which was 
carried on by the assessee, was or was not carried on in partnership wi& 
one Babji Sahib. The true relation between the parties was that Babji’ 
Sahib conducted the tobacco busine::s, that he was paid a two-flftljs 
share of the profits of that branch but that the books relating to the 
whole tobacco business were kept in the assessee ’s head oflSce and that 
except presumably for the purpose of examining them to test whether he 
was receiving his right share of the profits he had nothing whatever to do with 
the accounts; and he had nothing to do with the management of the b^iness. 
fiow any one could contend that the fact that the books of this branch were 
kept elsewhere is not rebutting evidence, conceding for the moment t^t remu- 
neration by a share of the profits is primu facie evidence of partnership, pa^s 
my comprehension. That rebuttal having been given, the next step would be mt 
t^ assessee might have proved that he had a share in the losses which, thot^, 
not a necessary feature of partnership even in England, is very strong 
facie proof of^the subsistence of that relation. That he did 
He piU in the fact that he was xemuncrated by a two-fifths of the ® 

as te the rest was absolutely shent. We are of opinion that this is a 
t question tact, that there were materials both ways and that 
remuneration by a share of tW profits is very much 
than it would be in England, because out here, as was pomted out^n^ 
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cowse of the argument, one constantly has what are called working partnert; 
who really are merely gumasias, but are paid not a fixed salary but one in 
proportion to the business done, no doubt in order to give them a stimulus 
to conduct the business efficiently. By section 242 of the Contract Act it is 
enacted as follows : — 


“ No contract for fhe remuneration of a servant or agent of any per- 
son engaged in any trade or undertaking, by a share of the profits of imch 
trade or undertaking shall, of itself, render such servant or agent responsible 
as a partner therein, nor give him the rights of a partner, 

1 . ^ The argument that before that action can apply at aU the person must 
be definitely shown to be a servant or an agent and nothing else, leads to the 
conclusion that the section is absolutely otiose because it merely in that case 
would amount to saying that no person who is not a partner shall be a nart- 
u- u explanation is surely that, when a person is acting in the position 
m which a servant or agent of another person would act. then the mere fact 
that /ou ascertain that he is remunerated by a share of the profits of the 
buuness that p^es tlOTugh his hands does not make him a partner. That 
being so, I think that is a clear indication in the Indian Statute that in this 
county at any rate the position of the present assessee is absolutely unmain 
tamable and that if he wishes to clinch the matter in his favour he^m^call 
e^dence which can throw light on ftc whole of the surrounding eirciSncea 
of the association, \vhatever it was, between the assessee and Babji Sahib 
This reference must be dismissed with Rs. 250 costs. ^ 


[218JIN THE HIGH COURT OF JUDICATURE AT MADRAS 

[8th December, 1927.] 

Somasundaram 

Chettiar . 

. . Assessee,* 


V, 


The Commissioner of Ineome-tax, Madras . . q, 

and foreign money-lending 

for^n bueineee— Interest thereon, if deduoLble^i aseeseXnt capital for 

VfOflU~-The bueiness*^ '' 


there ee capital or the bueiuea., the iuLeet Mid^n » “f * ““t *» Ipoh aud OKd 

^"'‘«We in the aeeomment o? the pi^flte R remitted 

under 8ec, 10 (2) (,',() of the Income-tax Act. ® buaineM 


Tho cxpresaiQU the buaiuoss in Sec Ifi f 9 \ **.v\ « 

are being assoeeed to iucome-Ux in Britiah India^ai/ thl b'^esa whoae profits 

represent auma of mouev ucceaaaS to thereunder 

profita which aro to be taxed, * 'o be paid out to earn the very 


f2) (lit) meana eapiS borrowed ^ 

laeome tri^tlxilf the pT’ 66 (3) of the 

the opinion of thf R^h Co^rt '^ ' Commissioner oMncome-tax, hladri. Z 


* MXeJ. 43a^ 27 UW. 432; AXB. (1928) Mad. 487^ 
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CASE. 

pursuance of the order quoted above 1 have the honour to refer the 
foUowing case to the High Court under section 66 (3) of the Income-tax Act! 

P^^*^*®^®*** .^omasundaram Chettiar is a banker carrying on busi- 
ness at ^^dras, Devakottai, Thonze (Burma) and Ipoh (Pedt^ated Malay 
btates). The businesses at these places are distinct, and separate accounts are 
maintained for each of them. The business at Madras is admittedly conducted 
witii bprrowed money, the petitioner having no capital of his own at that 
place. Some borrowed money is also utilised in financing the Thonze and 
Ipoh businesses. The petitioner is treating the money invested in his Thonw 
and Ipoh businesses as ‘loans’ advanced by him, and in ascertaining the profits 
or gains of his Madras business he takes credit for the interest due to him on 
these ‘loans’. For the assessment of the year 1925-26, based on the income de- 
rived by him during the Tamil year Rakthakshi (13-4-24 to 12-4-25), the peti- 
tioner returned his income as Rs. 22,361 as follows : — 


Business 


Madras 

Thonze 

Devakottai loss 


« « 


• • 


• • 


• • 


• • 


• • 


4 • 


Rs. 

1,543 

23,578 

-2,760 


Total . . 25,121 

His accounts were called for and e.xamined. Those relating to the Madras 
business showed that in arriving at the profits of the business the petitioner 
did not take credit for the interest due from his Ipoh business, though he took 
credit for the interest due from Thonze. On the other hand the petitioner 
claimed a deduction of Rs. 34,672 as interest paid on sums borrowed by Inm 
in Madras which included sums advanced by him to his business at Ipoh. The 
capital sum due by Ipoh amounted to Rs. 60,342 at the end of the year of account. 
In the circumstances two courses were open to the Income-tax Officer i either 
(1) to include the interest due from Ipoh but not taken credit for by Madras as 
interest received from Ipoh (in fact the Ipoh accounts showed that the interest 
due to Madras, Rs. 6,400, was paid by adjustment in the year of account 1924-25, 
though the Madras shop took credit for it in the subsequent year), or (2) to 
disallow part of the interest paid by Madras on moneys borrowed by it in the 
proportion that the sums advanced to the Ipoh business bore to the total bor- 
rowed capital. The Income-tax Officer adopted the latter course and comput- 
ed the interest so paid on behalf of the Ipoh business at Rs. 5,427, He dis- 
allowed the interest payment to that extent and fixed the profits of the Madras 
business at Rs. 9,729. ‘ To this the Income-tax Officer added the other income 
of the petitioner and assessed him as under : — 

Business : Madras 

Thonze 


Devakottai loss 


Property 


9,729 

24,117 


33,846 

1,542 


32,304 

416 


Taxable income 


32,720 
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The profits and gains derived by the petitioner from his business at 
Ipoh were not taken into account in the assessment as thev were not found 
to have been received in British India. 

petitioner appealed to the Assistant Commissioner and contended 

^ 5,427 disallowed by the Income-tax Officer in arri^nng at 

profits of his Madras business should be allowed as a deduction. The 

Assistant Commissioner held that the Income-tax Officer was right in disallow 

mg the payment when arriving at the profits of the Jladras business and dis- 
missed the appeal. 

petitioner then applied to my predecessor under section 66 (2) of 

certain questions for the opinion 

no qnes«on o?”law arise' ‘o do on the ground that 

th. Pf*‘‘*o?e.'- moved the High Court under section 66 (3) of 

me /o reSr f n o^ove has required 

me to refer the following two questions : 

(t) Whether the operation of section 10 (2) (m) is excluded merpiT- 
because the capital borrowed is also utilised in foreign businessi : ^ 

(m) Whether the construction put on section 10 fO's Kw + 1 . 

Income-tax authorities is not too restrictor ^ ^ ^ 

Opinion that under section 10 (2) (m) of the 
18 payable by an assessee under the head “business” in f /lu 

the business . . the I^nt . borrowea for the purposes ,of 

The term “the business” occurl^I il TT P«’d ’’—Sub-clause (tii) 

profits and gains of which are 1 able to the 

point for consideration then Ts whether S^h Von " h"'"'’" 

tioner and shown in his Madras bnnb. “oney borrowed by the peti- 

earried on in Madras the profits of which j. furtherance of the business 
found by the luoome-tan'^autllor/fe 

rowed in Madras was not wholly utilised for k money bo^r- 

of It was used in the Ipoh business If it Madras business. A part 

Ipoh profits with a view to taxiM'fhIL II ^ Is?" ‘o cotapute the 

interest paid on capital ItilLed ft iffh L f 

computation. But in this assessment^ nn ^ into the 

and the Ipoh profits have not be™xed ^computation has been made 

io *( 2 rl«) t\7o rfs"tr“e“ted7”f Ippealf P"* "P®“ 

equitable construction. When a mai ^ natural and 

each business should be computed sepflatel? 

employed in that business He eenoelvl ii ““'”“8 •‘egard to the capital 
the profito of one business by debiting to that* businlss'f reduced sum as 
borrowed for the purpose of the other bufine^ ol .1 
who borrows money iq British India and f^s it^laftw " *‘1''- ““ 

ft. <«.*. p-i,. ..a ,p, X.. 
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could only be taxed if they were so treated as to fall within the purview of 
section 4 (2) which the assessee, in the hypothetical case mentioned, would 
naturally avoid doing if possible. 

K. S. Krishnaswami Ayyangar, and R. Kesava Ayxjangar, for the assessee. 
M. 'PaianjaJi Sastri, for the Crown. 

JUDGMENT. 


THE CHIEF JT^STICE : — In this case there was carried on a business 
by a Nattukottai Chetti at various places of which the only two relevant ones 
are Madras where his head office was and Ipoh, a place in the Federated Malay 
States. The short point is this. Money was borrowed by the assessee in 
Madras and of etrar.se interest had to be paid on it in Madras. Part of that 
money — it does not matter how much because that is a question of fact for 
the Commissioner who has found a figure — was in effect .sent out to Ipoh and 
was used as capital in the conduct of the Ipoh business. Apparently in all 
the businesses this gentleman relied on borrowed capital and not his own. 
Deductions are claimed in this case in respect of the interest paid by the 
assessee to the persons from whom he borrowed his capital and the Commis- 
sioner has given effect to those deductions so far as they affect the branches 
in British India, but he disallowed the deduction in respect of the interest paid 
on such sums of money as were remitted for capital to the Ipoh branch, a 
sum in all of Rs. 60,000. 


The words of the section are. — “ Such profits or gains (i.c., the 
taxable profits or gains of the business) shall be computed after making the 
following allowances ” and then comes (lii) “ In respect of capital borrowed 
for the purpo.ses of the business where the payment of interest thereon is not 
in any way dependent on the earning of profits, the amount of the interest 
paid *\ 


The only words that it is necessary to consider for the purpose of this 
case are the words at the beginning “in respect of capital borrowed for the 
purposes of the business”. The question is, can this capital be said to be 
borrowed for the purposes of “the business?”. What is the business? Ob- 
viously the business whose profits are being assessed to taxation, the whole 
scheme of the section as I under.stand it being that the deductions to be made 
are such deductions as respresent sums of money which it is necessary^to pay 
out in order to earn the very profits which are under review to be taxed— such 
as any rent paid for the premises in which such business is carried on and 
repairs. I put it to Mr. K. S. Krishnaswami A:^angar whether he would 
seriously contend that repairs to the place of business in Ipoh or rent paid 
for office there in Ipoh were legitimate deductions here. The answer is obvious, 
that of course they cannot be. This appears to be ejusdem yenens for the 
reason that “the business” is only the business in British India the incojne oj 
whi^'h alone is liable to be taxed. With the argument that the capital bor- 
rowed for the purposes of - the business wiU include of mone^ 

which at the- moment it was borrowed :? tL 

cular business in British India and that therefore it did ^ 

real y necessary to deal because it must be t^en when a ^"7 jt 

Zhey on wh4 he has to pay interest and at once remits it or P^rt 
to the Ipoh branch, that the object of borrowing the money was to toanw 
ouo that sL the Ipoh branch and I may add that, if necessary, I should to 

prepared to hold that the only reasonable 

construe “capital borrowed for the P“rpose8 f Jhe biminess as me ng 
capital borrowed and used for the purposes of the business. 
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The next and much more attractive way of putting it was this : that 
the business carried on in Madras was in one of its ramifications the business 
of financing the Ipoh branch; but then that would involve, I think, that to 
treat the business as of that nature in Madras it will be necessary to find that 
all the profits of the Ipoh branch were automatically remitted to Madras 
and came here and that the Madras office was notionally running in its Madras 
office the business at Ipoh. There is no evidence of that at all ; on the contrary 
the finding of the Commissioner is that no part of the profits made during 
this year at Ipoh were sent from Ipoh to Madras. As my brother Beasley 
pointed out in the course of the argument, no doubt what will doubtless hap- 
pen will be that when the three years defined by section 4 (2) of the Act have 
elapsed the profits will be sent to British India, as by then they will not be 
obnoxious to the tax. However that is what the Act permits and the Income- 
tax Officers are powerless to prevent it. But to allow deductions in respect 
of interest on borrowed capital in such a state of affairs as we have to consider 
here would be to my mind inconsistent with the whole tenour and language 
of the Act and in my \new “ the business * means the business whose profits 
are being assessed, and whose profits are being assessed, moreover, in the year 
unler consideration. In my opinion this reference has no substance in it and 
should be dismissed as it raises no arguable question of law. The Crown will 
have its costs Rs. 250. 


[219] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Banhin, Kt,, Chief Justice Mr, Justice C. C. Ohose and 

Mr. Justice BuckJand. 

[13th December, 1927.] 

The Howrah Amta Light Railway Co., Ltd. . . Assessees. 

V. 

The Commissioner <^f Income-tax, Bengal . . Referring Officer. 

Income-lax Act {XI of 1922), Sec. 10 (2) — Howrah Amta Light Bailway Co. — Agree- 
ment with District Board qraniing special privileges — Moiety of excess profits over interest on 
capital payable to Board — Assessment of Company*s profits — Payments to Board, if per- 
missible deduction. 

Under an agreement entered into for the construction of a railway by the District 
Board of Howrah with the .Howrah Amta Light Railway Co., Ltd., the Company was granted 
the free use of certain roadft and exemption from payment of road cess. It was provided in 
the ngreement that when the net profits of the Company should be in excess of 4 per cent, upon 
its capital, the surplus profits were divisible between the Company and the Board in 
equal moieties. On an assessment to income-tax, the Company claimed that a sum of 
Rs. 1,09,366 paid to the Board as the latter’s siiarc of surplus profits under the agree- 
ment was a permissible deduction in the computation of its assessable profits under Sec. 10 
(2) .-j), (uni) or (li) of the Income-tax Act. 

Held, that the amount paid to the Board was not a permissible allowance under 
Sec. 10. 

Obiter : Having regard to the right of the assessees to be dealt with according to 
their own method of accouutaney, Sec. 10 (2) of the Act is not to be assumed as an 
exhaustive list of permissible deductions. 

Case stated under section 66 (3) of the Income-tax Act (XI of 1922) 
by the Commissioner of Income-tax, Bengal, for the opinion of the High Court. 

CASE. 

In accordance with the Honourable High Court’s Order in Civil 
Rule No. 925 of 1926, forwarded to me with M. No, D-10999, dated the 
6th December 1926, of the Appellate Side, I have the honour to submit the 
following case for the decision of the Honourable High Court. 
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fz:t Ih: 

Company Obientin^M *h assessable income of the 

the Assistant OommL' Company filed an appeal before 

of Toq ^fifi Tv ?u December 1925 urging that the amount 

on T. .o ■; halfjhe net profit in excess of the first 4 per cent 

SMtion 4 f3) „f Z under 

to Dnr nl (^I of 1922), is exempt from income- 

^Sessarv iten/of ■’* **'® amount was a 

of ^LoTtni ^ »“ allowable item 

IT (2) (f), or 10 (2) (oui). The Assistant Com- 

mS 192fi P ‘’® February 1926. Subsequently on 11th 

March 1926, the Company filed a petition before the Commissioner for review 

alternative for reference to the 
uign court for determination of the points involved in this case namely -•— 

(1) Whether the assessment is in order. 

Tirvo j Whether the whole or any part of the amount paid to the. District 

hSoard is or is not an allowable item of expenditure under section 10 of the Act. 

r»- + • 4 relation subsisting between your petitioners and the 

^istrict Board and the character of the payment by your petitioners to the 
i>oara 


3. I passed orders on 16th April 1926 refusing to state the case on the 
groimd that no point of law appeared to be in doubt. On the 15th September 
^ no Digh Court isued the Rule Nisi No. 925, dated the 24th August 

192^^ palling upon me to show cause why I should not state the case. In my 
^tter No. 2710-C T., dated the 27th September 1926 , to the Registrar, High 
Court, Appellate Side, I stated that on reconsideration I decided to state a 
case^ ana the rule was accordingly made absolute. I therefore refer under 
section 66 (3) the points of law raised in the petition under section 66 (2) 
filed, before me mentioned in paragraph 2 above with my opinion which is as 
follows : — 

(1) The a.sscssment is in order, as 

(2) The amount paid to the District Board is paid out of profits and 
is contingent on the profits exceeding a certain figure. As such, it would be a 
stretch of imagination to describe it as a local rate, or in lieu of a local rate, 
such rates being payable whether a profit is made or not, or as expenditure 
incurred solely for the purpose of earning such profits or gains. It is there- 
fore not an allowable item of expenditure under section 10 of the Act. 

(3) As regards the 3rd point of law, although I discussed this 
point in my original order refusing to make a reference, it appears to me 
that it is not my place to define the legal relationship subsisting between the 
petitioner Company and the District Board. 

Agreement between the District Board of Howrah and T. J. Walsh and others, 

dated 12th June 1889. 

An agreement made this 12th day of June 1889 between the District 
Board of Howrah incorporated under the Bengal Local Self-Government Act 
of 1885’ (and hereinafter called “the Board”) of the one part and Theodore 
.Jackson Walsh, William liovett and Samuel David Tallennan, members of the 
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firm of Messrs. Walsh Lovett and Company of Calcutta, Engineers at pre- 
sent residing in England (hereinafter called the Promoters) for and on 
beiialt ot a Company about to be formed and to be called the “Bengal Dis- 
trict Board Tramways Co., Ltd.,’’ (hereinafter called “the Company”) of 
the other part : Whereas the Promoters are desirous to promote the con- 
struction of a Tramway to be worked by steam-power from Howrah to Amta via 
Jagatballavpur and have applied to the said Board for a concession to the 
Company of the right to construct and work such Tramway through that por- 
tion of the road between Howrah and Amta which passes through the area 
under the jurisdiction of the said Board and the s^id Board hive granted 
^ch concession (provisionally on the same being sanctioned by the Govern- 
ment of Bengal) upon the terms and conditions hereinafter set forth. 

Now these presents witness that it is hereby mutually agreed as follows: 

said Company the free use of as much of the 

^ ^ ^ece^sary (but not exceeding six feet wide 

anc on one side of the road only) for the purpose of laying thereon a Steam 
Tramway of two feet gauge to be worked by the Company. 

2. The Board will promote the acquisition bv the Company under 

the provisions of Act X of 1870 of such additional land as may be nece^a^ 
for the purpose of the Tramway. ^ necessary 

3. The Board will for a period of twenty-one years with nower nf 

and^Tb Q the Company from the tax on account of road-cess if the law 
and the Government so allow or wiU exact only a nominal tax. 

1 Tramway shall have been constructed 

and declared open to the pubUc the Board shall (whether such portion of Jhe 

Tramway so constructed and declared open as aforesaid ^ S 

Soard?n a greater U^abufty thrCompL°/ t^an 2^ 

said St AtrsSt 

the. capital for the time being of the Cpty'auth aurpL 

divided between the Company and the B^^jrd in equal mteUes 

triet Board of‘HooghTy tlunlcfptBv 

whole Tramway from Howrah to Amta w t el *“ 

earning investment a bonus of 20 per cent over and ^ 

value in case of dispute to be determined bfsvMt. t said 

that behalf hereinafter contained. ^ ation under the clause in 

tered under Aet’viTlSS^ tdti“mattm*ctnected Viftihe 

he deal^ with by Directors of whom one in six shall be nomfnatd by 

, 8. The greater part of any remuneration which thn Board, 

agree to pay any Agents whom.it may appoint over and ll ^o«ipany may 

an^e for oflSce expenses shall not be in the fwm of a allow- 

of a, commission on net profits. ^ ^ Payment but in thai 
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9. The Company shall widen and raise the level of the road whenever 
necessary, it being miderstood that a clear roadway of fourteen feet exclusive 
of the six feet required for the Tramway shall be left intact for ordinary wheel 
traffic. 

10. The necessary level sections, plans and designs as required by the 
Government shall be prepared by and at the expense of the Company, 

n. The Company shall construct new bridges and culverts, widen and 
fortify existing bridges and culverts whenever necessary. 

12. The Company shall wherever possible avoid running their line 
through bazaars and village. 

13. The Company shall construct, maintain and repair all works con- 
nected with the Tramway with materials of the fir^ class quality to be approv- 
ed by Government. 

14. If any doubt or difference shall arise between the Board and the 
Company concerning anything herein contained on any matter in any way 
connected therewith or with these presents or the construction thereof or 
of the rights, duties and liabilities of any person or persons in connection with 
these presents or as to the incidence of expense as between the Board and the 
Company under any of the clauses of this Agreement, then and in every such 
case the matter in doubt or difference shall be referred to two arbitrators, one 
to be appointed by each party or by the umpire of such arbitrators in case 
they differ in opinion. But if either party shall refuse or neglect to appoint 
for one month after notice in writing from the other of an arbitrator being or 
having been appointed then the arbitrator so appointed may make a final 
decision alone which shall have the same force and effect as the award of two 
arbitrators or their umpire duly appointed. 

15 Upon the adoption of this Agreement by the Company in such man- 
ner as to 'render the same binding on the Company the Promoters shall be dis- 
charged from all liability in respect thereof. 

16 Unless within twelve months after the sanction of this Agreement by 
the Gove’rnment of Bengal the Company’s capital shall have been fully sub- 
scribed either of the parties hereto may by notice in writing to the other rescind 
twrlgreement and after adopting this Agreement the Company shaU stand in 
the place of the Promoters for the purposes of this clause. 

17 If this Agreement shall not be adopted by the Company in manner 
within three months after the sancti-'n thereof by the Government of 

BengareitC ^ tbe paSL hereto may by notice in writing to the other rescind 

the same^. of this Agreement under clauses 16 and 17 shall not 

give rise to any claim for compensation express or otherwise. 

JUDGMENT. 

_ . mk-tmo r T In this case the Commissioner of Income-tax has l^n 

banking, C. J. in tms^ca^ 

ordered to state ^ ‘(^o^assessmrat is in order. I do not understand that 

first question is Whe . . j t passage but the assessment is plainly 

d\"nr t\f only point is Jhis-’’ Whether the who e or 


in 


order. The "t"' D^’tot B'o'ard is orls-not an allowable 

any part of the amoun p in of the Act The third question which 

item of expenditure under secUon ^10^^ ^ourt to state is not a 

apparently I*® “jf foUows : “The legal relation subsisting between 
question at all. It District Board and the character of the payment 

^ryorr*"ne“rf to the District Board The Commissioner of Income- 
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tax has in the end said what it appears to him that it is not his place to define 
the legal relationship subsisting between the petitioner Company and the 
District Board. I respectfully agree and I am personally sorry that any 
rule was ever issued or made absolute calling upon the Commissioner of In- 
come-tax to state something which was not a question at all. I therefore 
propose to confine my attention to the second question which I liave stated and 
that question takes its meaning from the circumstance that the Howrah Amta 
Light Railway Company, Limited, was apparently constructed in or about 1889 
pursuant to an agreement between the District Board of Howrah and certain 
other persons called the “ Promoters ", dated the 12th of June 1889. By 
that agreement the Board granted to the Company the free use of as much 
of the portion of a certain road as was necessary for the purpose of laying 
thereon a Steam Tramway of two feet gauge to be worked by the Company. 
It .was agreed by Clause 3 that the Board would for twenty-one years exempt 
the Company from the tax on account of road-cess if the law and the Govern- 
ment so allowed or would exact only a nominal tax. The Board further pro- 
mised, so soon as five miles of the tramway should have been constructed and 
declared open to the public to pay to the Company any sum which might be 
required to make the net profit of the Company equivalent to Rs. 850 per 
mile. It is the fifth clause which is the most important : “ If and whenever 
the net profits of the Company in respect of the said Tramw’ay from Howrah 
to Amta shall be in excess of 4 per cent, upon the capital for the time being 
of the Company, such surplus profits shall be divided between the Company 
and the Board in equal moieties." 


Now the second question to which I have referred has reference to 

the s\m whiph the Tramway Company— The Light Railway — has to pay to the 

District Board, as being one half of the surplus profits in excess of four 

per cent, upon the capital for the time being. In my judgment this is a 

tyi ical case in which to apply the well settled principles that the destination 

of profits has got nothing to do prima facie with the question whether they 

are liable to income-tax. What may be done with the profiU after the tax 

has been paid upon them is a different matter, but the question is whether the 

Company }n this case is liable to pay income-tax upon the profits, or only upon 

that part of its profits which it does not hand over to the District Board under 
clause 5. 


In my opinion the attempt to bring this case under any of the sub- 
heads of sub-section (2) of section 10 of the. Act cknnot succeed. In view 

1 purpose of income-tax assessees have a right to be 

dealt with according to their own method of accounting I desire to guard 
myself from assuming that sub-section (2) of section 10 is intended as an ex- 
^ustive hst of deductions which are permissible for the purpose of income-tax 
B^ut in the present case an attempt is made to bring it under one or other of 
the three divisions of sub-section (2). It is said first of all that this payment 
under clause 5 comes under the head of rent paid for the premises In 

i certainly not “ rent Again it is said that it comes under 
f « .-Sums paid on account of local rates.” In my opinion it is not 

account of local rates. No. ,(ix) is '‘any expenditure” (not 
being in the nature of capital expenditure) incurred solely for the purpose 

or ga^ ”. in my judgment the'^Commi^oner ^ 
properly held that this is not a description which covers 
the money m question. The .payment to the District Board is not an exDondi- 

^ purpose of earning the Tramway Company *8 

pro ts. 
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‘iior.pr T * ’r ^^oked at, I am of opinion that the Commis- 

Moner of Income-tax lias correctly decided the only question which arises 

uliich IS second of the three questions stated. In my opinion the answer to 
that question is in the negative. 

I tliink in these circumstances that the assessees must pay the costs of 
this reference. 


GIIOSE, J. — I agree. 

BUCKLAND, J. — I agree and have nothing to add. 


[220] IN THE HIGH COURT OP JUDICATURE AT MADRASr 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice B easiest' and 

Mr. Justice Anantakrishna Ayyar. 

[14th December, 1927.] 

P. Thiruvengada Mudaliar .. ^ssessee.* 

V. 

The Commissioner of Income-tax, Madras .. Referring Officer. 

Income-tax Act {XI of t022), Secs. 68 (2) and {Z)— Application to the Eigh Court 
for $€fe}€nc€ Question of law not raised before Commissioner in application under see* 
66 (2) Jurisdiction to direct Commissioner to refer such question. 

On an application under Sec. 66 (3) of the Income-tax Act, the Commiasiouhr of 
Income-tax cannot be required by the High Court to state a case on a question of law 
not raised before him in an application under Sec. 66 (2) within the time Umited thereunder. 

In re, Lalla Mai Hardeo Das Cotton Spinning Mills. 1 I.T.C. 266: In re, Malchan 
Lai Earn Samp, 1 I.T.C. 416, followed. 

Case [Referred Case No. 16 of 1927] stated under section 66 (3) of the 
Income-tax Act (XI of 1922), by the Commissioner of Income-tax, Madras, 
for the opinion of the High Court. 

CASE. ■ 

In accordance with the order quoted above I have the honour to refep- 
the following case for the opinion of the Hon’ble the Judges of the High 
Court. 

2. The petitioner is P. Thiruvengada Mudaliar of Madras. His chief 
source of income is that derived as ship dubash of Messrs. Volkart Brothers. 

3. For the assessment of the year 1924-25 he returned an estimated 
income of Rs. 10,000 under the head “ Business 

4. The petitioner appeared in response to the Income-tax Oflfleer’s 
notice under section 23 (2) of the Income-tax Act but failed to produce any 
accounts or other evidence to substantiate his return. His Solicitor, Mr. Greato- 
rex suggested to the Income-tax Officer that Rs. 15,000 would be a reasonable 
estimate of his income from business. The. Income-tax Officer estimated the 
income from this source to be Rs. 16,000 and completed the assessment on 26th 
August 1924. Mr. Greatorex accepted the assessment. 

5. In the course of the assessment for 1925-26 the Income-tax^ 
received trustworthy information about the extent of the petitioner's bum- 
ness, and was satisfied that the petitioner had materials from which his income 
from business could have been ascertained and that by withholding 
materials he had managed to conceal a large part of his real income and had 

been under-assessed. 

6. The Income-tax Officer therefore proposed to assess the profits and 
(rains that in his opinion had escaped assessment in 1924-25 and s erved on 

•■A. I. R* (1928) Mad. 889 j 27 L.W. 729, 



THIRUVENGADA MUDALIAR v. COMMR. OF INCOr^IE-TAX 515 

the petitioner a notice under section 34 calling on him to make a return of 
the income derived during the year of account 1923-24. 

j j I' petitioner made a return and after hearing the evidence pro- 

duced by him in support of it, the Income-tax Officer made the assessment 
under sections 23 (3) and 34 on 18th February 1926. 

8. The petitioner filed an appeal to the Assistant Commissioner against 
thus assessment but it was dismissed. 

F ii, CT- required the Commissioner to take the opinion 

of Ihe High Court under section 66 (2) on the following questions of law 

h t ^“1 assessee’s estimate of income not 

being accepted by the Income-tax Department, whether without legal evidence 
conjectures on the part of the First Income-tax Officer could be the basis for 

t&XStlOQ* 

Income-tax Officer’s estimate should not be founded 
upon definite evidence disclosed to the assessee and 

riic ^ a^essee should not be given an opportunity of 

disproving the correctness of the information received by the Taxing Officer 
and upon which he proposes to act. i<iiing uracer 

dismissed the 

. 1 . petitioner thereupon moved the High Court under section 66 f31 

of the Income-tax Act to direct the Commissioner to state a case Vn certain 
questions propounded by him in his notice of motion. 

February 1927 when the proceedings referred to in the 
preceding paragraph were pending before the High Court, the petitioner filed 

on contended that the original asLssment made 

balAf August 1924 was made by negotiations between Mr. Greatorex on be 

~ H “1 T?- ??’ 

the following quLtion mere in the^lS ‘o refer 

vied at an aVeed figure Ts t^e result of asses.sment was le- 

assessee and the Income-tax Officer whethpr behalf of the 

opened under section 34 on the same’ state nVsi^^ a^essment can be re- 
or by raising the same question in oth^r words^ accounts* 

been directed to refer^^'l^re^e^full^^eo^Mt^'fK^^ question that I have 
preliminary question whether the netitinne^ f<f* their Lordships to decide the 

for a direction to the Commission^ to rlfer Court 

raised before the Commissioner i« a question of law which was not 

(2) of section 66 of the IneLe-to Act” T^e ""der sub-section 

on 9th February 1927 was nora iSiH presented to me 

O' . was not a valid application -under that sub-section J 
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have already raised this question in iny reference to the Ili^h Court on the 
petitioner’s assessment for 1925-26 (Referred Case No. 8 of 1927). 

14. In my view the question that I have been directed to refer should 
be answered in the affirmative. It is not unusual for an Income-tax Officer 
to lay before an assessee the details of a proposed assessment and invite him 
to jitate whether he agrees to the figures. Such agreement is not recognised by 
the .statute and does not bar the assessee ’s right to appeal. The object of 
this procedure is merely to clarify the issues and to prevent, as far as possi- 
ble. appeals due to mere misunder.standing on either side. This was done 
in the present instance and Mr. Greatorex on behalf of the assessee signified 
that he agreed to the adoption of the figure Rs. 16,000 as the income from 
basiness of the year of account 1923-24. There is nothing in these facts to 
support the theory of “ assessment by negotiation ” or to fetter the Income- 
tax Officer’s legal right to take proceedings subsequently under section 34 
on receipt of fresh information. 

Nugent Grant and 0. Thanikachahm Cheiti, for the assessee. 

M. Patanjali Sastriy for the Crown. 

JUDGMENT. 

The assessee moved the Commissioner of Income-tax, Madras, to refer 
to ibe High Court certain questions of law which he alleged arose in connec- 
tion with the assessment made by the Income-tax Commissioner. The Income- 
tax Commis-sioner being of opinion that no question of law in connection with 
the said assessment arose declined to make any reference. Thereupon thje 
asse^’see moved the High Court and the High Court by its order, dated the 9th 
March 1926 directed the Income-tax Commissioner to state a case on three 
points mentioned in that order. Subsequently the a.ssessee moved the High 
Court to add a fourth point on which the Commissioner should be directed to 
state a case, the fourth point being, “ Where, in the absence of accounts, assess- 
ment was levied at an agreed figure as the result of negotiations by and on 
behalf of the assessee and the Incoine-tax Officer, whether the said assess- 
ment can be reopened under section 34 on the said state of affairs, namely, 
absence of accounts or by raising the same question in other words.” The High 
Court by its order, dated the 25th April 1927, ordered that the Income- 
tax Commissioner should state a case with reference to the fourth 
point also. When the case went back to the Income-tax Commissioner the 
learned Commissioner raised a preliminary objection to his stating a case 
with reference to the fourth point. The preliminary objection to this refer- 
ence taken by the Commissioner of Income-tax is that the question of law 
sought to be argued here is one which was not argued before him and that 
•it cannot now be raised by reason of section 66, sub-section 2 of the Income- 
tax Act which permits the assessee to apply within one month of the passing 
of the order under sections 31 and 32 of the Act to the Commissioner to refer 
questions of law to the High Court; and upon his refusal to state the case 
to apply to the High Court for an order directing the Commissioner to refer 
the case. It is admitted that the assessee did not raise before the Commis- 
sioner the question of law he seeks to argue here, viz., question No. 4, within 
one month of the passing of the Assistant Commissioner’s order under section 
34 of the Act. He raised the other questions of law arising in the other three 
questions but not this one and the Commissioner now contends that the asses- 
we cannot be heard upon this question. The facts of the case pe that in the 
previous year’s assessment the assessee was assessed at a figure which the 
: tax Officer subsequently considered to have been too low and he according y 
I proceeded to re-assess him under section 34 increasing the assessment in tne 
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previous year. The only questions here are whether the assessee is bound 
to i-aise before the Commissioner in his application to him all questions of 
law relied upon by him and whether he can get a reference upon a question 
of law not raised by him before the Commissioner. We are clearly of opinion 
that he cannot do the latter. Under section 66 (2) of the Income-tax Act 
the Commissioner may be required by the assessee to refer any question or 
questions of JaW arising upon the order. It is, we think, beyond doubt that 
that can only mean any question of law then raised before the Commissioner, not 
any question of law which the assessee may deem to be an arguable one 
thereafter. This view is also taken by the Allahabad High Court, In ike 
matter of Lalla Mai Hardeo Vas Cotton Spinning Mills (1) and In the matter 
of Makham Lai Ram Sarup (2). If the point of law is not raised before the 
Commissioner within the time specified by section 66 (2), it cannot be raised 
at all and the Commissioner cannot be required to iptate a case raising that 
point. This is not an appeal to the High Court. No appeal to the High 
Court is given by the Act. Questions of law and not of fact may be referred 
to the High Court but only subject to the provisions of section 66, sub-section 
2, which only allows a reference upon such points of law as have been raised 
before the Commissioner within one month of the passing of the order. 

The preliminary objection of tbe Commissioner to a reference on ques- 
tion (4) succeeds and as the assessee does not propose to argue the other three 
questions referred it is not necessary for us to pass any orders except to order the 
assessee to pay the costs of the Commissioner which we fix at Rs. 250. 

% 

[231] IN THE HIGH COURT OP JUDICATURE AT LAHORE. 

Before Sir Shadi Lai, Kt,, Chief Justice and Mr. Justice Bkide. 

[22nd December, 1927.] 

Messrs Khushi Ram Karam Chand , . Assessees.* 

V. 

The Commissioner of Income-tax, Punjab . . Referring Officer. 

Ineome^tax Act (XI of 1922), Secs. 22 (4), 23 (3) aud Z4r-Submission of return 

afla efujutry thereon — Subsequent notice to produce accounts under Sec. 22 (4)— 

Jurisdiction to issue notice — Supplementary assessment — Fresh notice under See. 22 ^4^ 
Validity of. ' 

Where an euqmry under Sec. 23 (3) of the Income-tax Act has commenced ou a 
return aubmitted by the aseessee, the Income-tax Officer has no power under Sec. 22 (4) to 
issue a iioti^ for the production of the accounts of a business alleged by the Officer to be 
earned on by the assessee, but denied by the latter. 

For the purposes of a supplementary assessment under Sec. 34, the Income-tax Officer 
?an issue a fresh notice under Sue; 22 (4). 

Cas^ [Civil Miscellaneous (Reference) Nos. 549 and 5W of 1926] stated 
under section 66 (3) of the Income-tax Act (XI of 1922), by the Commis- 
sioner of Income-tax, Punjab^f for the opinion of the High Court. 

CASE. 

This case relates to the assessment for 1925-26 and to a supplementary 
assessment for 1924-25 made section 23 aoad with section 34 of the 

Income-tax Act. Both assessments were made under sub-section (4) of sec 
tion 23, as certain accounts, which the Income-tax Officer beUeved to exist 
and which he called for under section 22 (4) were not produced. In both 
cases an appeal was filed under section 30, but in view of the proviso to sub- 

•A.I.B. (1928) Lah. 219. ^ 

(1) 1 I.T.O. 266. 
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section (1) of section 30 neither appeal was entertained. Applications under 
section 33 and section 66 (2) followed and were rejected. The petitioners 
then applied to the High Court under section 66 (3) with the result that I 
have been called upon to refer the question for the opinion of the High Court 
as to “ whether the Income-tax Officer legally proceeded to assess the peti- 
tioner under section 23 (4) and therefore no appeal lay to the Assistant Com- 
missioner ”. 


2. The petitioners are Commission Agents with admittedly three different 
businesses, two of which are carried on at JuUundur and one at Amritsar. 
Certain information received from an Income-tax Officer in Bombay followed 
by local enquiries led the Income-tax Officer, JuUundur, to believe that there 
was a fourth business being carried on at JuUundur under the name and 
style of Karam Chand Dina Nath. A notice was, therefore, issued to the 
petitioners under section 22 (4) to produce the accounts of this business. 
The petitioners’ reply was to deny its existence. Considering, however, that 
there was sufficient evidence of its existence and believing that there were 
accounts connected with it, the Income-tax Officers concerned — the orders fpr 
1924-25 and 1925-26 w^ere passed by different Income-tax Officers — made the 
aa^sment under sub-section (4) of section 23 on the ground that the peti- 
tioners had failed to comply with the terms of the notices issued under sec- 
tion 22 (4). This is clearly apparent from the two orders in question which 
are dated the 14th July and the 23rd July 1925 respectively. So apparent, 
indeed, is it that when appeals were filed under section 30, they were rejected 
in limine. In acting thus, the Assistant Commissioner was, in my opinion, 
perfectly correct. The proviso to section 30 (1) explicitly states “that no. 
appeal shall lie in respect of an assessment made under sub-section (4) of 
section 23 ”, and it leaves an Assistant Commissioner no discretion in the 
matter. In such a case there is, I submit, only one question that he need 
examine, namely : — did the Income-tax Officer consider whether the assessee 
made one of the defaults specified in section 23 (4), and if so, did he decide 
the question in the affirmative? If it were evident from the Income-tax Officer s 
order that he' had not done this, the order would ipso facto not be an 
order under section 23 (4) at all. In that case, the Assistant Commissioner 
would have power to entertain the appeal on its merits. In this case, how- 
ever, the wording of both orders leaves no doubt that the two Income-tax 
Officers applied their minds to the question whether a default justifying assess- 
ment under section 23 (4) had been made or not. Having decided that there 
was default, thev had no alternative under the Act but to make the assess- 
ment under section 23 (4). It does not follow, of course, that their decision 
was correct. To guard against possible error on this point, the Act provides 
a safeguard in section 27, which gives an assessee a further opportunity of 
satisfying the Income-tax Officer that “he was prevented sufficient cause 
from complying” with the terms of a notice under section 22 (4). If ne is 
unable to satisfy him, he has the further right of filing an appeal 

order, under section 30. This is the course that the petitioners should have 
followed, and had they done so, they would have been able to contest the 
grounds on which the Income-tax Officers acted. 

3. I recommend, therefore, that the question which I have been directed 
to refer should be answered in the affirmative I submit further that as the 
petitioners did not take advantage of the remedy open to them under the Ae^ 
they are estopped from raising the question whether the Income-tax Office 

had sufficient grounds for their belief. 

M. C. Mahajan, for the assessees. 

D, C. Ralti, for the Crown. 
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JUDGMENT. 

Civil Miscellaneous (Reference) No. 549 and Civil Miscellaneous (Re- 
ference) No. 550 of 192G being connected will be disposed of together. 

On a mandamus issued by this Court, the Income-tax Commissioner 
has referred the following question of law for decision, viz., whether in the 
circumstances stated below the Income-tax Officer legally proceeded to assess 
the petitioners under section 23 (4) and therefore no appeal lay to the Assis- 
tant Commissioner. 

The petitioners are commission agents, admittedly carrying on three 
different businesses in Jullunder and Amritsar. Certain information receiv- 
ed from Bombay led the Income-tax Officer, Jullunder, to believe that there 
was a fourth business of this firm carried on at Jullundur under the name 
“ Karam Chand Dina Nath ”. A notice under section 22 (4) of tne Indian 
Ircome-tax Act was issued to the firm to produce accounts of this business, 
but the petitioners failed to do so and stated that no such business existed 
during the years for which the assessments in the two references were made, 
viz., 1924-25 and 1925-26. The Income-tax Officer thereupon proceeded to make 
an assessment to the best of his judgment under section 23 (4) on the ground 
that the petitioners had failed to comply with the terms of the notices issued 
under section 22 (4). Appeals were filed but were rejected by the Assistant 
Commissioner on the ground that no appeal lay, the assessments being under 
section 23 (4). 


Two points have been urged on behalf of the petitioners, viz., (1) that 
the Income-tax Officer had no power to issue a notice under section 22 (4) when 
enquiry had already started under section 23 (3), and that the assessment 
should have been under section 23 (3) and not under section 23 (4); (2) 
secondly, that as the accounts of the business asked for did not exist, it cannot 
be said that there was any failure to comply with the terms of the notices issued 
under section 22 (4). The petitioners appeared and stated that the accounts 
called for did not exist and it was impossible for the petitioners to do any-: 
thing more to comply with the terms of the notices issued under section 22 (4). 

There is an important point of distinction between the facts of the two 
w:wrences which must be noted at the outset. The assessment for the year 
1924-25 was a supplementary one under section 34 of the Income-tax Act 
while that for the year 1925-26 was an original assessment under section 28 
of that Act. For the purposes of the supplementary assessment, the Income-tax 
Umcer had certainly power to issue a fresh notice under section 22 (4) 
read with section 34. As regards the assessment for the year 1925-26 it was 
not {^puted on behalf of the respondent that the notice under section’ 22 (4) 
was issued during the course of an enquiry binder section 23 (3), but it was 
contended that the powers conferred by section 22 (4) are very wide and it 
was open to the Income-tax Officer to issue a notice under that sub-section 

assessment. N. D. Radha Kishan and 
w M P Commuswner of Income-tax, Punjab (1) was cited as an .-uthority ; 

'■Uling only deab with the question whether an Income-tax Officer 
^ call for accounts of the branch of a firm aituated in a Native State No 

m point has been cited; but on a careful consideration of 
the proYisions of aections 22 and 23, the contention of the appliewts Zt a 
not ce imder ^tion 22 (4) could not be issued after the commeZeme^ of 

23 (3) appears to us to be sound SeS ^ 
with - ^turn of Income ”, while ^s^Uon 23 deals ^tt^ Asse^ent ” ut 
der section 22, the Income-tax Officer is authorised to call for a “^tiirTy^# 


_ , waaa, IB auxnoriS9a to caR for a * * Return of 

(1) 2 I.T.O. 845. 
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'corae and sub-section (4) gives him power to call for “ such documents and 
accounts as he may require. This is apparently intended to help the In^ 
come-tax Officer m deciding whether he will accept the Return or proceed 
to make an inquiry under section 23. If this were not so, there was no point 
m including the provision in a sub-section of section 22. If the power could 

k time, the provisions might have been expected to be em- 

bodied in a separate section (c/. e.g. the provisions of section 37). The Word- 
ing of sub-section (4) of section 23 also supports the same conclusion. That 
Bi section specifies three kinds of default, which authorise an Income-tax 
Officer to make a summary assessment, viz., (1) failure to make a return 
under sub-section (1) or (2) of section 22; (2) failure to comply with the 
terms of a notice issued under sub-section (4) of section 22; and (3) failure 
to comply with all the terms of a notice issued under sub-section (2) of 
section 23 after “ having made a return The words ‘ having made a re- 
turn ’ and the order in which the defaults are enumerated in section 23 (4) 
indicate that notice under section 22 (4) precedes the notice and inquiry un- 
der section 23. It is significant that sub-section (4) of section 23 does not 
authorise a summary assessment in the case of a default under section 23 (3). 
The natural inference is that the Legislature did not intend that when a man 
has submitted a Return, has complied with the terms of a notice (if any) 
issued under section 22 (4) at that stage, and has further complied with the 
terms of a notice issued under section 23 (2), he should be subjected for any 
subsequent default to the drastic penalty of a summary assessment — which 
carries with it the further penalty of the loss of right to appeal. If it were 
held that an Income-tax Officer could issue a notice under section 22 (4) 
even during the course of an enquiry under section 23 (3), it would be easy 
enough in many cases for the Income-tax Officer to convert which is really a 
default under section 23‘ (3) into a default under section 22 (4) and proceed 
to assess summarily. 


The Income-tax Officer has, of QOUfte, wide powers to cftU for any 
account books or other documentary evidence he may require ^der section 
23 (3) read with section 37. But he does not appear to be entitled to make 
a summary assessment for failure to produce accounts at this stage. It is 
true that the wording of section 22 (4) is somewhat wide, but it mukt be con- 
strued with reference to the context. It is also a well established rule of the 
interpretation of fiscal- enactments that in case of doubt, an Interpretation 
whicn is more favourable to the subject is to be preferred. On this principle 
also we think that the interpretation we have put on section 23 (4) is justmed. 


We accordingly hold that the Income-tax Officer did not act legally in 
issuing a notice under section 22 (4) for the purposes of the assessment for the 
year 1925-26, and the notice issued being invalid, default in complying with 
Its terms did not justify a summary assessment under section 23 (4). As re- 
gards the supplementary assessment for 1924-25, the notice under section 22 (4) 

was valid as pointed out already. 


The appUcants have contended that even if the ^ 

no “failure” to comply with it within the meaning of sub-section 

23 arthe accounts books called for did not exist. But this cohtentiM 
tion 23 as tne acco Income-tax Officers show th4t 

involves a after inquiry that business on an extenaive scale 

they were fuUy satisfied alter q y 

r«nr prtT rthe"e=e "t-vie*; 

rr^ofutf-we rusJffied"r:.ring this question to he reopened. 
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We answer the question of law referred to us in the affirmative with 
respect to the supplementary assessment for the year 1924-25 and in the 
nejjative with respect to the assessment for the year 1925-^6. Applicants will 
get half the costs. 


[222J IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Bir Georye Bankin, A#,, Chief Justice, Mr. Justice C. C. Ghose and 

Mr. Justice Buckland. 

[22nd December, 1927.] 

The Dibrugarh District Club, Ltd. . . Assessees.* 

V. 

The Commissioner of Income-tax, Assam . . Referring Officer. 

Income^tax Act {XI of 1922), Sec. A~Dibrugarh DUtrict Club, Ltd.,— Company lun- 
niug a club — Club coneUting of ehargholders and non-tliareholders — Shares owned by non-mem- 
bers of the Club— Club profits distributed as dividend to shareholders— Company, if a mutual 
trading society — Profits of Company, assessability of. 

The Dibrugarh District Club, Ltd., a limited compauy registered under the TiniUti 
Companies Act, had been conducting a club for the benefit of such persona as may become 
members, permauent or temporary. Un^er its articles, no shareholder was entitled to the 
benefits aud privileges of the Club uuless elected a member, the membership of the Club 
being distiuct from aud iudepeudeut of the holdiug of a share. Of the members of the 
Club, oaly/69 were shareholders and 220 were nou-shareholders, while 74 oat of the 445 of 
the shares of the company were held by uon-members of the Club. The profits of the Club 
were being distributed every year as dividend to the shareholders. On the claim of the 
Company to be exempt from assessment on its profits 

Eeld, that the Compauy was assessable oh the fuU amount of its profits, os it was 
not a mere mutual trading society making ** quasi profits by trading with its own mem- 
bers aud returiuug such ‘ * profits ’ * to its members. 

New York Ufe Insurance Co. v. Styles, 24 App. Cas. 381, Distinguished. 

Case stated under section 66 (2) of the Income-tax Act (XI of 1922) 
by the Commissioner of Income-tax, Assam, for the opinion of the High Court* 

CASE. 

I have the honour to forward herewith for favour of the onininn nf 
Honourable High Court under section 66 (2) of the Indiai“lncLe to 

vrf assessee, a question on a point of law regardinff the 

liability to assessment to income-tax of the Dibrugarh Distri^ Club LW ^ 

shares of Es. 100 each. It owns and Tries on 

European residents of the Lakhimpur District at Dibruu^l. it “ 

held partly by members of the Club and part^ by ^^mSers 

tion between shareholders of the company and mLbeTof til ni T 

recognised by Article 12 of the Articles of lloT^ion whil 

" No shareholder aa such shaU be entitled to use the Company ‘ 

or enjoy the aceommodation provided by the Comnanv “ premises, 

hers of the Club, unless and uitil he has been durSd l « 

Club, or is exempt from ballot in accordance with member of the 

contained in .the second schedule hereto wS shaU ^be wgidations 

Articles.” And the procedure for obtahW ^ ^ 

Regulationslllid By“tos "f^he 

IS no limit also to the number of m“Z™ T? Thra»r^^ ’ 

It does no business with and makes no profits on dealing 

MM. - .. . ^ 


*32 O.W.N. 691. 
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profits are divided as dividends to shareholders, 8 per cent, and 12 per eeni. 
having been paid oi; recent years. The Club in iy26 had 69 members who 
are shareholders, and 22U members who are not shareholders. The number 
of shares actually issued is 445, of which 74 are held by non-membesik 

The question is whether the full profits of the Dibrugarh District Club, 
litd. are liable to assessment to income-tax. 

The Club argues that it is a mutual trading society making profits by 
trading with its members, which are returned to its members, and quotes the 
ruling of the Lahore High Court in the case of The United Service Club of 
Simla (1), It appears that the members of the United Service Club of 
Simla received no dividends from the profits, which were returned to members 
in the shape of increased benefits. In the present case we are dealing with 
two different sets of persons, one the proprietary body of shareholders which 
owns the property and divides the profits ; the other the body of members of 
the Club, from whom the profit is derived. In the circumstances I am of 
opinion that the profits, which are paid to the shareholders and not returned 
to the members from whom they are derived, are liable to income-tax, and it 
is not a matter of importance that some of the shareholders and some of the 
Club members are the same people. 

At N. Bose, for the assessees. 

B. L. Mitter (Advocate-General), H. B. Pankridye and S. M. Bose, for 
the Crown. 

JUDGMENT. 


RANKIN, C. J. — The assessee in this case is the Dibrugarh District 
Club, Limited, which is a company limited by shares incorporated under the 
Indian Companies Act of 1882. I shaU refer to it as “ the Company “ and 
I shall not refer to it as “ the Club “ for the reason that by the terms of its 
regulations the word “ Club “ is reserved for a different body. The main 
objects of the Company are to maintain and conduct a Club for the benefit of 
such persons as may become members of that club. The club’s membership 
in unlimited in number and there are two classes of members, permanent and 
temporary Save for certain persons who are by the rules of the club entitled 
to ^come permanent members without ballot or entrance fee, aU permanent 
members are elected by ballot. The voters at such baUot are the existmg body 
of permanent members of the club. The arrangement as temporary mem- 
bers need not be set forth here. The general management of the clqb is 
vested in a Committee of seven members of whom at least five must 
holders of the company and the directors of the company have an ultimate 
control in matters affecting the financial position of the company. - 

It will be seen therefore that membership of the club is quite a differ- 
ent thing from membership of the company which involves the 

nr en^ the 
“hTciub or i. 

lations contained gj,seiy the rules of the club make it equaUy clear 

tLt rersons may become member., of the club without being shareholder, m 

the comply (Compa 1925-1920 Ihe company made a profit of some 

ten tho'J.rnd^^^^did this cl carfy enough out of.the varmus W 

(1) 1 I.T.C. 113. 
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made to members of the elub hut it could be wished that the Commissioner of 

Ijicoiiic-tax stated tlie facts as to this matter more explicitly (Whether the 

Articles of Association and the club’s rules arc topical and consistent on tliw 

point m^ay be a (juestion; apparently a member's subscription and the amount of 

his club bills are payable by him to the club: how and on what account the 

company becomes entitled to get money from the club or from a member is 
not clear). 

The following facts are stated l)y the Commissioner of Income-tax as 
showing the position in 1926. The number of shareholders in the company 
18 not given but tlie number of shares issued was 445 shares. Of these .shares 

74 are held by persons who are not members of the club, by how many of such 
persons is not stated. ^ 

The number of members of the elub was apparently 289 of whom 220 
were not shareholders of the company and 69 held shares. 

It appears that in recent years the company has paid dividends out of 
Its prohts— 8 and 12 per cent, has been declared and paid. By Article 104 it 

dividend shall not exceed 12 per cent, on the issued 
capital— the balance ^ profit, if any, being intended for the Re.serve, Depre- 
ciation and Sinking Funds * 

In these circumstances the company claims to escape payment of in- 
cliT'?^ upon Its profits and puts forward statements such as these— that the 

with and makes no profit on dealings with non-mem- 
the members of the club and shareholders are the same save in 13 

reSs o TleLerr ® shareholders were at one time member, or 

1 Q 9 R are confused and erroneous. The company dealt in 

1926 with 2„0 members of the Club who were not shareholders i e with 2^0 
persons not member of the company. The company is not a meVe muttS 
tracing society making quasi profit ” by trading with its own member 
returning such profits ’ to the members The case is whollv ♦ 

I /r P Ir^urance CompJ/y. m 

I agree with the Commissioner in his view that in this case it is not '& mattir 

of importance tiiat sonie of the shareholders and some of the Club members 
are the same people. I am further of opinion that in this tL ^ 
incorporation cannot be neglected and the Company (wMch ^ the^ 

foun^d tb individual shareholders. In this case it L 

full amount thereof , independe^ of wfat'Tt'propZl Tdo^i^t profit 

reference. 

uiiubhj, J. : — I agree. 

BUCKLAND, J, : — I agree. 

[^] IN THE HIGH COURT -OP JUDICATURE AT CALCUTTA 

Jar, Justice Buckland. 

Tr , [22nd December, 1927.1 

Vernon Milward Bason ^ , 

t;. • • Assesses.* 

The CommissioneP;of Income-tax, Bengal ■ 

Income-tax Act {XI of 1922). Beo. 4— .i. * ' • Ojicer. 

about rate of dividend endinff in proceedings , in Court ComDromSfl”Jt ^*”'*^**^* — 

for .eoon yoar-SoL yaia.% 

Iw *PP* 381* 

•32 0,W.N. 674, ' 
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The asscssoe, a large sharehohler in eortaiu companies, olijccting to a resolution passed 
oil the 6tli November 1917 diatrilmting a dividend of 10 per cent, and allocating a third 
of the remaining i»rofits for distribution among the working Directors of the Companies, 
instituted a suit contesting its legality. Tlie suit was compromised in December 1924 by pay- 
ment of Rs. 1,00,000 to him as representing the profits withheld from him during the seven 
years, 1917 — 1923. On an assessment of this sum in ]92o — 1920 as part of the asscssee’s 
total income in 1924-1925, the assessee claimed that the said sum should he treated as the 
income of the .respective years, 1917-1923, when it would have been distributed to him 
as .lividend but for the resolution of Nov. 1917 and the connected proceedings in Court. 

On a reference to the High Court, 

TJelfl, that the said amount was the income of the assessee in the year of receipt and 
could not be regarded as profits of the previous years, since it was not due or payable to 
the assessee until the Company by its resolution in December 1924 authorised its payment to 
him as dividend, 

Ca.se stated under section 66 (2) of the Income-tax Act (XI of 1922) by 
the Commissioner of Income-tax, Bengal, for the opinion of the High Court. 

CASE. 


In accordance with the provisions of section 66 (2) of the Income-tax 
Act XI of 1922, I have the honour to refer for the decision of the Honourable 
High Court certain questions of law which have arisen out of an order passed 
on the 7th July 1926 by the Assistant Commissioner of Income-tax, Head- 
quarters, in an appeal preferred to him by Mr. Vernon Milward Bason against 
the assessment made on him for 1925-26. 

2. The facts in this case are as follows : — The assessee Mr. Bason is a 
shareholder in 3 private limited Companies, pi 2 ., (1) Messrs. Murray & Co., Ltd., 
Lucknow, (2) Mes.srs. Samuel Fitze & Co., Ltd., Calcutta, (3) Messrs. Devereux 
& Oc., Ltd., Calcutta, and was never assessed in Bengal before the year 1925-26. 
Asse.ssment proceedings were started on receipt of a letter by the Assistant 
Commissioner of Income-tax, Calcutta, from the Income-tax Officer, Lucknow, 
enquiring whether the assessee was assessed in Calcutta, and stating that from 
the books of Messrs. Murray & Co., Ltd., it was found that a sum of rupees 
one lakh was paid to him as accumulated di\ndends during 1924-25 and a sum 
of Rs. 1,097 on account of interest. Accordingly on the 21st December 1925, 
a notice was issued on him calling for a return of income under section 22 (2), 
which the assessee submitted on the 2nd February 1926. In this return he 
did not show the above sums reported by the Income-tax Officer, Lucknow, 
as having been received by him. He was, however, assessed on the 25th March 
1926 under section 23 (4) on a total income of Rs. 1,32,110, including these 
suras, out of which Rs. 1,097 was assessed to income-tax and Rs. 82,110 to 


super-tax. 

3 Subsequently Mr, Bason filed an application under section 27 before 
the Income-tax Officer, District II (2), Calcutta to reopen the assessment and to 
aive him an opportunity of placing all the facts before him. During the hear- 
Tng of this application, he filed a copy of the Resolution of an 
geLral meeting of Messrs. Samuel Fitze & Co., Ltd held on the 
ber 1924, as the result of which he received one lakh of rupees, and 
that this sum represented portions of his income for the 7 
1923 which had already paid both income-tax and super-t^x 
assessable again. The Income-tax Officer then cancelled the section 23 (4) 

assessment and enquired from the Income-tax Officer, 000 

4 
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by the Company, and which has not yet been shown by any of the Directors 
in .heir returns, as these were held in snsnense l)v order the court (The 
court referred to was the Calcutta High Court). ‘ On receipt of this report, 
the Income-tax Officer passed orders under section 2S (S'! maintaining the 
onpnal assessment on the ground that the amount was a part of the income 

me* in 1925-2^ 

assessee filed an appeal under section 30 
+n Assistant Commissioner of Income-tax, Head Quarters, objecting 

stated that certain shareholders calling themselves 
?h«l appropriating more of the profits of the Companies 
^fnl. ^ a conspired together and passed an 

November 1917 calling certain irregular dra^ng 
Directors Bonus ; that he, who was a l|6th proprietor of the business of 

CalmdS Hi^h Courr^nrh*'-'* *'’ >“ ‘te 

nf fV n ^ .^ourt, and by injunction held up 6 lakh of rupees of the nrofits 
tfoned that ultimately the suit was compromised, &nd the afor^mfi^ 

S from h rfn f representing profits 
ri -ta- -ere paid L each of tL" ytrs 

Assistant Commissioner rejected the appeal. ™ 

33- 17th July 1926 the assessee filed a petition under sections 

SrSftlMS"- 

? “if ^ 

as follows P-erember 1926 two questions of law were filed which are 

rupees eo^M bTsald toTe^hVfncotrorih^ri V the lakh Tf 

or otherwise, and whether the wHoIp nr o Petitioner ^r 1924-25 as dividends 
the Income-tax Act assessable under 

tors, as he'le™" eh'ye^r'fo^ Cl''’ ’“/C “-"P- 

by actual withdrawal or by credit to his bonus either 

and whether this liability was in any wav m^Cd"“' «°“Pame8, 
to the petitioner by the aubsequen/nav^ent^tf V transferred 

26th .ruly 1924 (as recorded 7n the S of ‘"“P on the 

ou.t Of 1920). According,, I refe‘r\\e‘Co%lCrar‘taCfc 

My opinion on these two questions is as follows — 

lakh of rites r‘epreCtid^hT'’r:furd“^th^^^ at’ the 

acci^ulated Directors’ fees or bonus it is dear from •■«P’'eoented 

Lucknow’s letter No. A. R. 1023 dated the fitn I“eomt-tax Officer, 

not charged to Revenue Account by the Companv^ The **‘®*®® 

fore out of the profits of. the Comtny alrtadv tLed ‘here- 

aecumulated dividends previously withheld from ** dearly is 

exemption mentioned in section 4 (3) brought 

It 18 therefore assessable income. Ordinarilv >. Income-tax Act. 

either keeps accounts on the cash baCCke.^ ^ ^r. Bsaon 

the date of receipt of dividends determines ae’^e^r /“ *>»tb cases 

purposes. In this ease Mr. Basoa reeeivedThe‘teCuu4Sl'’i 
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and as such the income was assessable in 15)25-26 . Hut even supposing that he 
kept his accoinits on the iiiercanlile system — wliieli liowever. I do not admit 
— it would seem tliat the <lividends aceeiu'd to Hasou foe tlu* first time 
after the Extraordinary (leiu^ral Meetinjr of the shareholders on the 16th 
December 1924, when it was decided to pay him the lakh of rupees. Thus on 
an accrual basis also the lakh of rupees was part of Mr. Bason’s income in 
1924-25 and so assessable in 1925-26. 


(u) It is clear from the letter of the Income-tax Officer, Lucknow, 
referred to in the previous paragraph, that the amount out of which the lakh 
of rupees was paid to Mr. Bason was not shown by any of the other Directors 
in their returns of income. Thus there was no previous assessment of this 
money in the hands of any individual. 

Liability to assessment is based on one’s income. As the lakh of rupees 
had to be paid to Mr. Bason, it was clearly Mr. Bason’s income and as such was 
liable to assessment in the hands of ^Ir. Bason. The argument in this second 
point of law appears to be that the other Directors ought to have been 
assessed during past years on the sums, out of which this lakh of rupees was 
subsequently paid to Mr. Bason. But, as already explained, no such assess- 
ments were actually made, as these sums were not included in their returns of 
income by the Directors, who evidently did not regard them as their incomes 
actually received. Even supposing that the Directors had been assessed on 
the said sums in past years, the fact would not have exempted Mr. Bason from 
liability to assessment in respect of the lakh of rupees, though the Directors 
might possibly have been in a position to claim relief in respect of over-pay- 
ments of tax in past years. My conclusion, therefore, is that the question of 
mf/dification or transfer of liability, as suggested, does not arise. 

Proceedings of Extraordinary General Meeting of Samuel Fiize dr Co., Ltd., 

held on l£th December 1924. 











3. The Company with the consent of the Directors will pay Mr. Bason 
one lakh of rupees which shall be accepted by him upon the basis that^ it 
represents the share of the bonus claimed by him to 31st December 1923 which 
has been set aside for the Directors in terms of the resolution of 6th November 
1917; which Mr. Bason has objected to and in respect of which these suits have 

been filed. 


H. D. Bose, for the Assessee. 

B. L. Mitter (Advocate-General), E. R. Pankridge and 8. M. Bose, 

for the Crown. 

JUDGMENT. 

RANKIN, C. J. — In this case the assessee Mr. V. M. Bason, is a share- 

hol.ler in three private companies limited by shares. In 1917 and after 

it would aopear that these companies had some arrangement for pooling 
th<dr profits! The three Companies were : Samuel Fitze and Company Limited, 
Murray and Company, Limited, and Devereiix & Company, Limited. 

On the 6th November 1917 a resolution was passed by the Directors 
of Samuel Fitze and Company, Limited to the effect that after ® 
not less than 10 per cent, had been paid out of the net Pooled profits of the 

three Companies on any year’s working a siun Se 

balance remaining of the said net pooled The altssee 

distribution of a bonus between the working Directors m , 1 .ujg 

subatantinl shareholder in each of these three Companies objected to this 
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proposal and claimed that the resolution was uih-a vires and illegal. *It would 
appear that in the Companies’ books entries were made on the basis** of the 
resolution but the assessee having brought a suit and obtained an injunction, 
the special bonus proposed to be given to the working Directors out of the 
Companies’ profits was not in fact handed over to the Directors. The sums 
in dispute appear to have been held in suspense by the Companies concerned 
pending a decision as to the validity of the resolution. In the end the matter 
was compromised as appears from a resolution passed at an Extraordinary 
General Meeting of the shareholders of Samuel Fitze and Company, Limited, 
held on the 16th December 1924 which shows that the bonus scheme was ulti- 
mately confirmed upon certain terms as regards the assessee of which the follow- 
ing is the chief. “The Company M'ith the consent of the Directors will pay 
Mr. Bason one lakh of rupees which shall be accepted by him upon the basis 
that it represents the share of the bonus claimed by him to 31st December 
1923 which has beeirfiket aside for the Directors in terms of the resolution of 
6th November 1917 which Mr. Bason has objected to and in respect of which 
those suits have been filed.” 


The present question has reference to this payment of one mf h of 
rupees. As the Companies have in each year paid income-tax together with 
Companies super-tax upon their profits the assessee has not been required by 
the ass^ment now in dispute to pay income-tax upon this figure. But th^ 
figure has been included in computing his total income under section 16 of 

^^22 and he has been assessed to super-tax in respect 

of this total income. 


h.. real grievance is that if the resolution of the 6th Novem- 

be regards as illegal, had not been passed and acted upon, he 

woidd m each of the years between 1917 and 1923 have received a- larger 

dividend upon his share — a. dividend upon which income-tax would not have 

been payable by him and which would not have been in amount sufficient in 
any year to expose him to super-tax. bumciem m 

The Commissioner of Income-tax has stated for the oninion of thfl 
Court two questions, namely wp«uon oi the 

” (1) mether under the circumstances of the present ease thn Uth 
of rupees cou^d be said to be the income of the petitW 1^1914 25 ^ 

tors, as revriTe- “ 0 /“^ bof * 

by actual withdrawal or by credit to his Pnvate l^c-cou« udL 

the petitioner by the subsequent paymTu to^^^^^ of « transferred to 

duiy^ip (as recorded in V tcLro^st^l^rn t1^^ 

The cJrti^ne?Trco“.Tas'^^^ “ ‘I-* 

sum in question was income asscsseble in l»25.26“‘”No“,Trf*of tf 
duo or payable to the nsse&see umim ♦!»» 

or otherwise dealt with it hy making a payment 'thereoMi"Mv B ^‘''1}'^' 
amount was part of his income in the yiar of receipt it 

asseasee has claimed, as representing the asJ^sseei* prX ^TrS 
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Thu second question stated to \is, as framed by the assessee, appears 
to le altogether misconceived. The directors in fact did not receive this money 
and*it never was taxed or taxable in their hands. The claim to assess the 
assessee upon this sum does not in any way rest upon any theory that the 
Directors’ liability to income-tax has been transferred to the assessee. The 
Commissioner of Income-tax has rightly held that the correct answer to this 
question is that it does not arise. 

In my opinion the assessment is in order; the questions referred to us 
should be answered in the sense which I have indicated and the assessee should 
pay the costs of this reference. 

CHORE, J. — I agree. 

BUCKLAND, J.— I agree. 
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